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a UnItTep STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


Bernarp B. Hans, Plaintiff in Error, 
: No. 10820. 


. 
Tue State or Lourstana, Defendant in Error. 


Rouse & Grant, attorneys for plaintiff in error; M. J. Cunning- 
ham, attorney general of the State of Louisiana, for defendant in 
error. 

Transcript of the record for writ of error, returnable to the Su- 
preme Court of the United States on the second Monday of October, 
A. D. 1885, at Washington, D. C. 


1 Petition. Filed 31 December, 1884. 


UnITED STATES OF AMERICA: 


Cireuit Court of the United States for the Fifth Judicial Circuit and 
Eastern District of Louisiana. 


BernNarRD B. Hans 
v, > No. 10820. 
The STATE OF LOUISIANA. ( 


To the honorable the judges of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana : 

The petition of Bernard Lb. Hans, a citizen of the State of Lou- 
isiana, respectfully represents that the State of Louisiana is indebted 
to him in the sum of ($87,500) eighty-seven thousand five hundred 
dollars, with legal interest thereon from the first day of January, 
1SS0, for this, to wit: 

Your petitioner is the holder and owner of two thousand cou- 


pons, each for the sum of (335.00) thirty-five dollars, payable to the 


bearer thereof, which coupons were severally annexed to certain 
bonds for one thousand dollars each, issued by said State of 
2 Louisiana under the provisions of an act of the Legislature 


of said State, approved January 24th, 1574, and he is also 
the holder and owner of one thousand coupons, each for the sum of 
($17.50) seventeen and 45°, dollars, also payable to bearer, and which 
were severally annexed to certain bonds for five hundred dollars 
each, issued by said State under the provisions of said act, which 
bonds are known and designated as “ Consolidated bonds of the 
State of Louisiana,” and which coupons represent the interest ac- 
crued upon said bonds to which they were as aforesaid annexed for 
the last six months of the year 1S79, and which was payable Janu- 
ary Ist and exigible January 4th, 1SS0. 
Your petitioner avers that by the issue of said bonds and cou- 
pons said State contracted with and agreed to pay the bearer thereof 
1—257 
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the principal sum of said bonds forty years from the date thereof, 
to wit, the first day of January, 1874, and to pay the interest 
thereon represented by coupons as aforesaid, including the coupons 

held by your petitioner, semi-annually upon the maturity of 
o said coupons; and said Legislature, by an act approved Jan- 

uary 24th, 1874, proposed an amendment to the constitution 
of said State, which was afterwards duly adopted, and is as follows, 
to wit: 

“No. 1 The issue of consolidated bonds, authorized by the Gen- 
eral Assembly of the State at its regular session in the year 1874, is 
hereby declared to create a valid contract between the State and 
each and every holder of said bonds, which the State shall by no 
no means and in nowise impair. The said bonds shall be a valid 
obligation of the State in favor of any holder thereof, and no court 
shall enjoin the payment of the principal or interest thereof or the 
levy and collection of the tax therefor. To secure such levy, collee- 
tion, and payment the judicial power shall be exercised when nec- 
essary. ‘The tax required for the payment of the principal and in- 
terest of said bonds shall be assessed and collected each and every 
year until said bonds shall be paid, principal and interest, and 

the proceeds shall be paid by the treasurer of the State 
| to the holders of said bonds as the principal and interest shall 

fall due, and no further legislation or appropriation shall be 
requisite for the said assessment and collection and for such pay- 
ment from the treasury.” 

And petitioner further avers that, notwithstanding said solemn 
compact with the holders of said bonds, said State hath refused and 
still refuses to pay said coupons held by petitioner, and by its con- 
stitution, adopted in 1879, ordained as follows : 

“That the coupon of said consolidated bonds falling due the first 
of January, 1880, be, and the same is hereby, remitted, and any in- 
terest taxes collected to meet said coupon are hereby transferred to 
defray the expenses of the State government;” and by article 257 
of said constitution also prescribed that “ The constitution of this 
State, adopted in 1868, and all amendments thereto, is declared to 
be superceded by this constitution ;” and said State thereby under- 

took to repudiate her contract obligations aforesaid and to 
5 prohibit her officers and agents executing the same, and said 

State claims that by said provisions of said constitution she 
is relieved from the obligation of her aforesaid contract and from 
the payment of said coupons held by petitioner, and so refuses pay- 
ment thereof and had prohibited her officers and agents making 
such payment. 

Petitioner also avers that taxes for the payment of the interest 
upon sid bonds due January Ist, 1880, were levied, assessed, and 
collected, but said State unlawfully and wrongfully diverted the 
money so collected and appropriated the same to payment of the 
general expenses of the State, and has made no other provision for 
the payment of said interest. 

etitioner also avers that said provisions of said constitution are 
in contravention of said contract, and their adoption was an active 
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violation thereof, and that said State thereby sought to impair the 
validity thereof with your petitioner in violation of article 1, section 
10, of the Constitution of the United States, and the effect so given 
to said State constitution does impair said contract. 
Wherefore petitioner prays that the State of Louisiana be 

6 cited to answer this demand, and that after due proceedings 

she be condemned to pay your petitioner said sum of (387,500) 
eighty-seven thousand five hundred dollars, with legal interest from 
January Ist, 1880, until paid, and all costs of suit; and petitioner 
prays for general relief. 
(Signed) ROUSE & GRANT, 


Attorneys for Petitioner. 


Citation to the State of Louisiana, through the Governor. Issued 31 
) December, 1884. 

UNITED STATES OF AMERICA, 

Eastern District of Louisiana : 


Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 
Bernarp Bb. Hans ) 


> v. No. 10820. 
Tue STATE OF LOUISIANA. ( 


| The President of the United States of America to the State of 
Louisiana : 

You are hereby summoned to comply with the demand contained 

in the petition, of which a copy accompanies this citation, or to de- 


| liver your answer to the same in the office of the clerk of the 

7 circuit court of the United States, fifth ecireuit and eastern 

. district of Louisiana, in the city of New Orleans, in ten days 

0 after the service hereof, which delay is increased one day for every 

{ ten miles your place of residence is distant from New Orleans, the 
, place where the court is held. 

| Witness the Honorable Morrison R. Waite, Chief Justice of the 


Supreme Court of the United States of America, at the city of New 
Orleans, this 5lst day of December, A. D. one thousand eight hun- 
dred and eighty-four, and of the Independence of the United States 
of America the 109th year. 

, = 

Leste : 


[sea] (Signed) E. R. HUNT, Clerk. 


Marshal's Return. biled January D, LSS5. 


Received January 2, 1885, by the U.S. marshal, and on the same 
day, month, and year I served a true copy of the within citation and 
accompanying petition on the State of Louisiana, defendant herein, 
by handing the same to his excellency, Samuel D. Mcknery, Govy- 
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ernor of the State of Louisiana, and leaving them in his hands 
8 in the city of Baton Rouge, La., 89 miles from New Orleans, 
La. 
(Signed) J. R. G. PITKIN, 


U. 8. Marshal, Eastern District of Louisiana, 
By W. W. JACKSON, Deputy. 


Exception by Attorney General. Filed January 13, 1855. 
U.S. Cireuit Court, Fifth Circuit, Eastern District of La. 


Bernarp B. Hans ) 
”, No. 10820. 
STATE OF LOUISIANA. ( 


Now comes defendant, by the attorney general, and excepts to 
plaintiff’s suit on the ground that this court is without jurisdiction 
ratione persone. Plaintiffs cannot sue the State without its permis- 
sion; the constitution and laws do not give this honorable court 
jurisdiction of a suit against the State, and its jurisdiction is respect- 
fully declined. 

Wherefore respondent prays to be hence dismissed, with costs and 
for general relief. 

(Signed) M. J. CUNNINGHAM, 
A tlorney General. 


Judgment. 


9 Circuit Court of the United States, Fifth Cireuit and Eastern 
District of Louisiana. April Term, 1885. 


NEW ORLEANS, Fripay, May 15, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


BERNARD B. Hans ) 
Y. . No. 10820. 
Tue Strate or Lovistana. 


This cause came on to be heard on the exception herein filed by 
the defendant, and was argued by counsel for the parties, respect- 
ively; on consideration whereof it is ordered, adjudged, and decreed 
that the exception be, and the same is hereby, maintained, and that 
the suit be dismissed at the costs of the plaintiff. 

Judgment rendered May 15, 1885. 

Judgment signed May 23, 1885. 

(Signed) DON A. PARDEE, Judge. 


-< 


RERNARD B. HANS VS. THE STATE OF LOUISIANA. ” 


Motion for Writ of Error. Entered and Filed 28 May, 1885. 
10 In United States Circuit Court, Eastern District of Louisiana. 


Bernarp B. Hans 
’. » No. 10820. 
Tne Strate OF LOowIsraANa. 


On motion of Rouse & Grant, attorneys for the plaintiff in this 
case, suggesting that said plaintiff believes that there is error to his 
prejudice in the judgment of this honorable court herein rendered 
the 15th day of May and signed the 25rd day of May, 18585, and 
that he desires to remove the same to the Supreme Court of the 
United States for review, it is ordered that said plaintiff be, and he 
is hereby, granted a writ of error herein, returnable to said court on 
the first dav of the next term thereof, upon his giving bond with 
surety in the sum of one hundred dollars and conditioned as the 
law directs. 

(Signed) DON A. PARDEE, Judge. 


Bond for Writ of Error. Filed May 30, 1SS5. 
1] United States Cireuit Court, Eastern District of Louisiana. 
Bernarp B. Hans ) 
. » No. 10820. 
STATE OF LOUISIANA. j 


Know all men by these presents that we, Bernard 5. Tans, as 
principal, and Henry Stern, as surety, are held and firmly bound 


unto the State of Louisiana in the full sum of one hundred dollars, 


to be paid to the said State of Louisiana, her certain attorney or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with our seals and dated this 28th day of May, in the year 
of our Lord one thousand eight hundred and eighty-five. 

Whereas lately, at a circuit court of the United States, fifth judi- 
clal circuit, holding sessions in and for the eastern district of Lou- 

islana, In a suit depending in said cireuit court wherein 
12 Bernard [B. Hans is plainuff and the State of Louisiana is 
defendant, judgment was rendered against the said plaintiff 

and in favor of said defendant, and the said plaintiff having ob- 
tained a writ of error, and filed a copy thereof in the clerk’s office 
of the said circuit court, to reverse the judgment in the aforesaid 
sult,and a citation directed to the said State of Louisiana citing and 
admonishing her to be and appear at the Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
Bernard B. Hans shall prosecute his writ to effect and answer all 
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costs if he fail to make his plea good, then the above obligation to 
be void; else to remain in full force and virtue. 


(Signed) BERNARD B. HANS. [t. s. 
(Signed) HENRY STERN. L. §. 


Sealed and delivered in the presence of— 
(Signed) J. P. GOLDING. 
(Signed) JOS. SEIDENBACH. 


Bond accepted. 
(Signed) DON A. PARDEE, Judge. 


13 , Uwynitrep STATES oF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 
CLERK’s OFFICE. 

I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the furegoing 12 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, to- 
gether with all the evidence adduced, on the trial of the case of 
Bernard B. Hans v. The State of Louisiana, No. 10820 of the docket 
of the said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 24th day of July, A. D. 1885. 

‘yee of the U. S. Circuit Court for the 5th Circuit & 


Eastern District of La. 
E. R. HUNT, Clerk. 


I, Don A. Pardee, United States judge for the eastern district of 
Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, was at 
the time of signing said certificate and is now the clerk of said 
court; that said certificate is in due form of law, and that full faith 
and credit are ne to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 


this 24 day of July, A. D. 1885. 
DON A. PARDEE, Judge: 


14 Unirep STATES OF AMERICA, 88: 


The President. of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit, 
and holding sessions for the eastern district of Louisiana, Greet- 
ing: 

Because in the record and proceedings as also in the rendition of the 
judgment of a plea which is in the said circuit court, before you or 
some of you, between Bernard b. Hans, plaintiff, and The 
State of Louisiana, defendant, a manifest error hath happened, to 
the great damage of the said Bernard B. Hans, as by his complaint 


BERNARD B. HANS VS. THE STATE OF LOUISIANA. 7 


appears, we, being willing that error, if any hath been, should be duly 
corrected and fulland speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinetly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to © ‘t 
that error what of right and according to the laws and customs of the 
United States should be done. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court of the United States, this 30th day of May, in the 

vear of our Lord one thousand eight hundred and eighty-five. 

[Seal U.S. Cireuit Court for the 5th Circuit & Eastern District of La.] 

KE. R. WUNT, 

Clerk of the United States Circuit Court for the 
Eastern District of Louisiana. 


15 [Endorsed :] United States circuit court. No. 10520. Writ 
of error. Bernard B. Hans versus The State of Louisiana. 
Filed 30 June, 1885. T. MeC. Hyman, d’y clerk. 


Copy of within writ deposited in the clerk’s office for defendant 
in error June 30, 1885. 
T. McC. HYMAN, 
Dy Clerk. 


16 Reasons for Judgment. 
Circuit Court of the United States, Eastern District of Louisiana. 


JERNARD B. Hans ) 
v. i No. 10820. 
Tue Strate or Lovrstana. } 


Mr. J, D. Rouse and Mr. William Grant, attorneys for plaintiff; 
Mr. M. J. Cunningham, attorney general, for the defendant. 


Before Judge Edward C. Billings: 


In Louisiana v. Jumel, auditor, and Elliott v. Wiltz, treasurer of 
the State of Louisiana, and others, reported in 107 U.S. R., page 
711, it was held by this court and subsequently declared by the Su- 
preme Court that the suit was, in substance and effect, a suit against 
a State, and therefore that this Court had no jurisdiction to hear and 
determine the same. 

This suit is brought upon obligations similar in all respeets to 
those involved in the Elliott case—i. e., issued under the same leg- 
islative and constitutional guaranties and impleaded and defied by 
the same constitutional ordinance. There the plaintiff was a citizen 
of the State of New York; here the plaintiff is a citizen of the State 
of Louisiana. 
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17 The greater includes the less. If the citizen of another 


State cannot sue a fortiori, a citizen of Louisiana cannot. The 
effect of the eleventh amendment of the Constitution was a con- 
struction by amendment of section 2,article III, of the Constitution, 
and so far as under that section it had been held that the judicial 
power included a suit between a State and citizens of another State, 
when the State was defendant, that construction had been reversed. 
So far as relates to the class of cases to which this ease belongs, viz., 
where a State is sued by its own citizens, the Constitution had never 
included it, but had by implication excluded it. 

The general clause that “the judicial power shall extend to all 
cases in law and equity arising under the Constitution of the United 
States” establishes the rule or boundary of jurisdiction so far as it de- 
pends upon the subject-matter of the suit, but was not meant to 

change or affect the capacity or liability of parties to be sued. 
18 It therefore included all suits involving or arising under the 

Federal Constitution brought by parties competent to sue 
against parties capable of being sued. It included all suits of the 
requisite character against parties so situated or constituted that 
they could be sued, whether brought by individuals, or by the United 
States, or one of the States, or by a foreign government; but it had 
no effect to subject to the jurisdiction of the courts parties incapable 
to be sued. Indeed, it is to be observed that in the enumeration of 
the cases to which the judicial power extends, Cons., art. ILI, see. 2, 
while there is specified the eases “ between a State and citizens of 
another State, and between a State or the citizens thereof and for- 
eign States, citizens, or subjects,” there is no mention of cases be- 
tween a State and its own citizens. 

It is undoubtedly true that this enumeration of parties who could 
sue merely by virtue of their own character would not at all pre- 
vent the inclusion within the judicial power of other cases on ac- 
count of the nature of the controversy ; but where the jurisdiction 

is given merely by the character of the questions involved it 
19 must bea suit in law or equity—that is, a demand prosecuted 

against a party defendant against its will who, according to 
its nature and relations to others, can be sued. According to the 
settled ideas relating to governments a State can no more be sued 
contrary to its continuing assent than can the dead. No matter 
what the nature of the controversy against the dead, human tribunals 
can take no cognizance of it; no more can they against a State against 
its will. The reason is that the weightiest public reasons prevent that 
control over the treasury and revenues of a State and the compulsory 
appropriation thereof to the extinction of its debts on the part of 
courts which the recovery of a Judgment implies and necessitates. 
When the Constitution was adopted the effective enforcement of 
money judgments obtained in equity was by sequestration and in law 
by the imprisonment of the debtor, which, of course, would be inap- 
plicable to indebted States ; not more inconsistent with the functions 
of States, and, indeed, with their very existence as organisms for the 

protection of the lives and property and health of the citizens 
20 und their advancement by education is any judicial control 
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over the property of the States by bringing them directly be- 
fore the courts. Though they do not make war or peace, nor regu- 
late foreign or domestic commerce, nor deal with foreign govern- 
ments, nor with each other through treaties, they still must, as 
sovereigns, regulate the taxation of the citizens, and must apply the 
taxes when levied to the repelling of pestilence, to the maintenance 
of schools and of public order and the preservation of the rights of 
all its citizens in their persons and estates. Its taxes must be levied 
and its public lands disposed of by legislative will, for which a man- 
damus from the courts ora marshal’s sale cannot be substituted. 
The payment of the debts of a State is left to be enforced by an en- 
lightened public conscience, which at the time the Constitution was 
adopted was thought to be an ample power to prevent all repudia- 
tion. It is matter of regret that just creditors of a State should be 

disregarded or defied, but even that is better than that Gov- 
21 ernment should be crippled and publie good be possibly 
defeated or public necessities go unprovided for. 

These are the reasons which were given by the publicists and 
jurists against a State being sued against its will, its continuing 
will, when the Constitution was submitted for adoption. ‘These were 
the reasons given by Alexander Ilamilton in the Federalist, No. 31, 
Washington edition of 1818, p. 508, when he says: 

“It is inherent in the nature of sovereignty not to be amenable 
to the suit of an individualhwithout its consent. This is the general 
sense and the general practice of mankind; and the exemption, as 
one of the attributes of sovereignty, is now enjoyed by the govern- 
ment of every State in the Union. * * * There is no color to 
pretend that the State governments would by the adoption of the 
plan of the convention be divested of the privilege of paving their 
debts in their own wav, free from every constraint but that which 

flows from the obligations of good faith. ‘The contracts be- 
22 tween a nation and individuals are only binding on the con- 

science of the sovereign, and have no pretension to a com- 
pulsive force; they confer no right of action independent of the 
sovereign will. To what purpose would it be to authorize suits 
against States for the debts they owe? Ilow could recoverics be 
enforced? It is evident it could not be done without waging war 
against the contracting State; and to ascribe to the Federal courts 
by mere implication and in destruction of a pre-existing rightof the 
State governments a power whitch would involve such a consequence 
would be altogether forced and unwarrantable.” 

See also Mr. Madison, as reported in 2 Elliott’s Debates, p. 5. 
He there says: “It is not in the power of individuals to call any 
State into court.” Mr. Webster, in his letter to Baring Brothers & 
Co., Vol. VI, Everitt’s Ed., at page 539, says: “The security for State 
loans is the plighted faith of the State as a political community. It 
rests on the same basis as other contracts with established govern- 

ments, the same basis, for example, as loans made by the 
23 United States under the authority of Congress—thiat is to say, 
the good faith of the government making the loan and its 
ability to fulfill its engagements. 
2—257 
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“Tt has been said that the States cannot be sued on these bonds. 
But neither could the United States be sued, nor, as [ suppose, the 
Crown of England. Nor would the power of suing give to the 
creditors, probably, any substantial additional security. Thesolemn 
obligation of a government arising on its own acknowledged bond 
would not be enhanced by a judgment rendered on such bond. If 
it either could not make provision for paying the bond, it is prob- 
able that it could not or would not make provision for satisfying the 
judgment.” 

When the Legislature of Massachusetts protested against the de- 
cision in Chisholm v. Georgia, it was against a State being sued by 
any one. This was the utterance of the conventions of New York 
and Rhode Island when they voted for the adoption of the Consti- 
tution. This was the meaning of the 11th amendment. It intro- 
duced no new provision, but corrected what the people of three-fourths 

of the States thought was an erroneous construction. ‘The 
24 reasons which prompted it and the arguments which secured 

it are equally strong against the citizen suing his own State 
and against his suing any other State. In both cases the inviola- 
bility springs from the inability of a court to deal directly with the 
treasury of a State. | 

In the cases of Cohens v. Virginia, 6 Wheaton R., 391, and of 
Ames v?. Kansas, 101 U.S. R., p. 470, the court held that when a 
State instituted a suit it necessarily submitted itself to all reviews 
in and transfers to the Federal courts which the Constitution and 
laws establishing the court authorized—. e¢., that having voluntarily 
taken the position of suitor the State had necessitated the enforce- 
ment of all legally established rules by which the rights of parties 
litigant were ascertained and adjudged, and these cases hold nothing 
more. ‘The contest there was as to what followed in the progress of 
a cause where the character of a suitor had been voluntarily as- 
sumed by a State to enforce a demand or a proceeding. The con- 

test here is altogether different and is whether a State ean 
25 compulsorily be made a suitor. 
In both these cases the learned Chief Justices expressly re- 
serve the question as to the right to present a demand against a 
State even in a cause instituted by a State. They say, Chief Justice 
Marshall speaking originally and Chief Justice Waite speaking by 
quotation: “The argument would have great force to prove that 
this court could not establish the demand of a citizen upon his State, 
but is not entitled to the same force when urged that this court can- 
not inquire whether the Constitution and laws of the United States 
protect a citizen from a prosecution instituted against him by « 
State.” : 

After an attentive consideration of the able arguments made and 
authorities cited by the counsel, my conclusion is, that while the act 
of 1875, so far as jurisdiction depends upon the nature of the litiga- 
tion, makes the jurisdiction of the cireuit court coextensive with 
the judicial power created by the Constitution, and therefore includes 

all suits in law or equity involving a Federal question ; nev- 
26 ertheless, that neither includes a suit against a State, for the 
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reason that it is incapable to be sued against its continuing 
assent; and whereas here the object of the suit is the recovery of 
money, courts would be without any means of enforcing the jadg- 
ment without an assumption of those powers which the checks and 
balances and distribution of powers in all well constituted govern- 
ments, especially in the constitutional governments of the United 
States, are unchangeabiy and forever legislative and not judicial. 
The exception must be maintained and the suit dismissed. 


CLERK’s OPFICE. 
A true copy of the original, filed May 15th, 1885. 
New Orleans, 24 July, 1585. 
[Seal U.S. Cireuit Court for the 5th Cireuit & Eastern District of Lin. ] 
bk. R. HUNT, Clerk. 
27 Tue UNIrep STATES OF AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to the State of Louisiana, Greet- 

Ing: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the fifth cireuit and eastern district of Louisiana, wherein 

sernard B. Hans is plaintiffand the State of Louisiana is defendant, 

to show cause, if any there be, why the jadgment rendered against 
the said Bernard bB. Hans, as in said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties In that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 50th day of May, in the 
vear of our Lord one thousand eight jihundred and eighty-five. 

[Seal of U.S. Circuit Court for the 5th Circuit, & Eastern Distriet of La.) 


DON A. PARDER, Judge. 


28 [Endorsed :] M. J. Cunningham, att’y general of Louisiana. 
Upited States cireuit court. eastern district of Louisiana. No. 
10820. Bernard Bb. Hans rs. State of Louisiana. Citation. 
[Endorsed :] Supreme Court U. 5. 1885, Oct. term. No. 896. 
Bernard Bb. Hans, pl'tf in error, vs. The State of Louisiana. Cita- 
tion. 
[Stamped :] Office Supreme Court U.S. Filed October 16, 1855. 
James H. Mekenney, clerk. 


Marshal’s Return. 


Ree’d, July 22,1885, at the office of the U.S. marshal, and on the 
25th day of September, 1855, | served a true duplicate of the within 
citation of appeal on the State of Louisiana, appellee herein, by serv- 
ing ‘the same on Hon. M. J. Cunningham, attorney general of the 
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State of Louisiana, in the following manner: by leaving the same at 
his, the said attorney general’s, office, in the city of New Orleans, 
No. 36 Carondelet street, in the hands of James Morris, Esq., who in- 
formed me that he occupies the same office with the Hon. M.J.Cun- 
ningham, attorney general of the State of Louisiana, and is his law 
partner. It is also to my knowledge that the said attorney general 
has been absent from the State of Louisiana for more than two 
months past, and [ am credibly informed that be will not return to 
the city of New Orleans or eastern district of Louisiana before the 
5th of October, 1885. Returned same day. 
Rh. B. PLEASANTS, 
U.S. Marshal, 
By DAN. A. ROSE, 
Dy Marshal. 


Dan. A. Rose, being duly sworn, doth depose and say that he is a 
lawful deputy of R. B. Pleasants, U.S. marshal E. D. of La., and that 
the return herein written of the service of a duplicate of the within 
citation of appeal is true and correct. | 
DAN. A. ROSE, 

Dy Marshal. 


Sworn to and subscribed before me this 25th Sept’r, A. D. 1885. 
[Seal of U.S. Circuit Court, 5th Cireuit, Eastern District of Ua.] 
T. McC. HYMAN, 
bD’y Clerk. 
Service of the within citation is hereby accepted. 
New Orleans, Oct. 9th, 1885. 
M. J. CUNNINGHAM, 


Attorney General. 


[Endorsed:] U. S. ecireuit court, eastern district of Louisiana. 
Filed Sept. 25, 1585. H. J. Carter, d’y el’k. 

IEendorsed on cover: E. Louisiana ©. C. U.S. No. 257. Bernard 
b. Hans, plaintiff in error, vs. The State of Louisiana. Filed July 
27th, 1885. 
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STATEMENT OF THE CASE. 


By act No. 3, approved January 24, 1874, the legisla- 
ture of Louisiana made provision for refunding the debt 
of the State, and for that purpose authorized the issue of 
bonds to the amount of fifteen millions of dollars, payable 
forty years from the first day of January, 1874, bearing 
interest at the rate of seven per cent. per annum, payable 
semi-annually, coupons for such interest to be annexed to 
the bonds, and said bonds to be known as ** consolidated 
bonds of the State of Louisiana.’ 

By section 7 of said act an annual tax of five and one 
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half mills was levied upon the assessed value of all the 
real and personal property in the State for the purpose of 
paying the interest and principal of said consolidated 
bonds, and the revenue to be derived therefrom was ‘‘set 
apart and appropriated to that purpose, and no other; 
such tax and appropriation to continue annually until said 
bonds and interest shall be paid or redeemed. 

By section 11 it was enacted: **That each provision of 
this act shall be and is hereby declared to be a contract 
between the State of Louisiana and each and every holder 
of the bonds issued under this act.’’ 

The act also contained stringent and highly penal pro- 
visions, intended to enforce its execution by the officers of 
the State and for the protection of the bondholder against 
any impairment of his rights. A copy of the act is printed 
at the end of this brief. | 

In aid of its retunding scheme the same legislature, by 
act No. 4, proposed the following amendment to the con- 
stitution of the State, viz.: 

‘*No. 1. The issue of consolidated bonds, authorized 
by the general assembly of the State at its regular session 
in the year 1874, is hereby declared to create a valid con- 
tract between the State and each and every holder of said 
bonds, which the State shall by no means and in no wise 
impair. The said bonds shall be a valid obligation of the 
State in favor of any holder thereof, and no court shall en- 
join the payment of the principal or interest thereof or the 
levy and collection of the tax therefor. To secure such 
levy, collection and payment the judicial power shall be ex- 
ercised when necessary. The tax required for the payment 
of the principal and interest of said bonds shall be assessed 
and collected each and every ycar until the bonds shall be 
paid, principal and interest, and the proceeds shall be paid 
by the treasurer of the State to the holders of said bonds 
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as the principal and interest of the same shall fall due; and 
no further legislation or appropriation shall be requisite for 
the said assessment and collection and for such payment 
from the treasury.’’ La. Acts, 1874, p. 42. 

This amendment was duly adopted and became a part 
of the organic law ot the State in November, 1874. 

With these guarantees the State succeeded in refunding 
the greater portion of its debt, at a reduction of forty per 
cent., into such consolidated bonds. 

In December, 1879, a new constitution for the State of 
Louisiana was adopted, containing the following : 

‘¢ Art. 257. The constitution of this State, adopted in 
1868, and all amendments thereto, is declared to be super- 
seded by this constitution.” * * * 

There was at the same time separately submitted and 
adopted as a part of said constitution what is commonly 
called the ** debt ordinance,’’ containing provisions tor the 
partial repudiation ofthe consolidated bonds of the State, one 
of which articles is as follows: 

‘Art. 3. Be it further ordained, That the coupon of 
said consolidated bonds falling due the first of January, 
1880, be and the same is hereby remitted, and any inter 
est taxes collected to meet said coupon are hereby trans- 
ferred to defray the expenses of the State government.”’ 

The plaintitf, @ cé/izen of the State of Louisiana, 
brought this action in the court below aguinst said State, 
alleging himself to be the holder and owner of three 
thousand coupons, representing the interest to the amount 
of $87,500 upon consolidated bonds of said Statc, issued 
under the act of January 24, 1874, accrued during the last 
six months of 1879 and falling due January Ist, 1880; 
setting up the contract obligation of the State under said 
act, and its sanction by said constitutional amendment, and 
alleging the repudiation thereof by the constitutional pro- 
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visions of 1879, and consequent refusal of the State to 
pay the coupons held by the plaintiff. 

He also averred that taxes for the payment of the inter- 
est upon said bonds due January rst, 1880, were levied 
and collected, but said State unlawtully and wrongfully 
diverted the money so collected, and appropriated the 
same to payment of the general expenses of the State, and 
made no other provision for the payment of said interest. 

He averred ‘‘that said provisions of said constitution 
are in contravention of said contract, and their adoption 
was an active violation thereof; and that said State thereby 
sought to impair the obligation thereof with your peti- 
tioner, in violation of article 1, section 10 of the constitu- 
tion of the United States and the effect so given to said 
State constitution does impair said contract.’’ 

He concludes with a prayer for judgment against the 
State for the amount of his coupons, with interest thereon 
from their maturity, and costs of suit. Petition, R.,p. 1. 

After service of process the State appeared and excepted 
to the jurisdiction of the court, as follows: 

‘* Now comes defendant, by the attorney-general, and 
excepts to plaintiff’s suit on the ground that this court 1s 
without jurisdiction rutione persone. Plaintiff cannot sue 
the State without its permission; the constitution and laws 
do not give this honorable court jurisdiction of a suit 
against the State, and its jurisdiction is respectfully de- 
clined.”’ R., p. 4. 

This exception was maintained, the suit dismissed, and 
the plaintiff sued out this writ of error (R. pp., 4-5), 
and now 


ASSIGNS AS ERROR, 


Said judgment denying the jurisdiction of said circuit 
court and dismissing the action, 
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ARGUMENT 
I. 


The case presented is an action at law upon a contract 
obligation—a money demand—brought in a_ circuit court 
of the United States dy a@ cetizen of the State of Louts 
tana against the State itself. 

The jurisdiction was invoked because said State having 
impaired the obligation of its contract with the plaintiff, in 
violation of the prohibition of the constitution of the 
United States, the case is one arising under that constitu- 
tion. 

The sole question arising in this case, and now here 
presented for the first time, is: ** Does the judicial power 
of the United States extend to a case arising under the 
constitution or laws of the United States and originally 
brought against a State by one of its own citizens?’’ 

The judicial power of the United States is established 
by the constitution, and its extent is defined by section 2 
of article 3, which is as follows: 

‘*¢ The judicial power shall extend to all cases in law and 
equity arising under this constitution, the laws of the 
United States and treaties made or which shall be made 
under their authority; to all cases affecting embassadors, 
other public ministers and consuls; to all cases of admiral- 
ty and maritime jurisdiction ; to controversies to which the 
United States shall be a party; to controversies between 
two or more States; between a State and citizens of 
another State; between citizens of different States ; between 
citizens of the same State claiming lands under grants of 
different States, and between a State or the citizens 
thereof and foreign States, citizens or subjects.”’ 

The provision is mandatory, and has always been held 
to include all that the fullest scope given to the language 
requires. 
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In Osborne vs. Bank of U. S., 9 Wheat. 738, Chief 
Justice MARSHALL said: ‘*This clause of the constitution 
enables the judicial department to receive jurisdiction to the 
fullest extent of the constitution, laws and treaties of the 
United States, when any question respecting them shall 
assume such a form that the judicial power is capable of 
acting on it.’’ 

Mr. Justice Story says: ‘‘A case is a suit in law or equity 
instituted according to the regular course of judicial pro- 
ceedings; and when it involves any question arising under 
the constitution, laws or treaties of the United States, it is 
within the judicial power confided to the Union.”’’ Story’s 
Constitution, sec. 1646. 

Says Chiet Justice MARSHALL: ** A case inlaw or equity 
consists of the right of the one party as well as of the 
other, and may be truly said to arise under the constitution 
or a law ot the United States whenever its correct deci- 
sion depends on the construction of either.’’ Cohen vs. 
Virginia, 6 Wheat. 264. This is the settled law of this 
court. Osborne vs. Bank, supra; Tennessee vs. Davis, 
100 U.S. 257: fatlroad Company vs. Mississippi, 102 
U. S. 135: The Mayor vs. Cooper, 6 Wall. 247. 

In the case last cited the court said: ‘* It is the right 
and duty of the national government to have its constitu- 
tion and laws interpreted and applied by its own judicial tri- 
bunals. In cases arising under them, properly brought before 
them, this court is the final arbiter. The decisions of the 
courts of the United States, within their sphere of action, 
are as conclusive as the laws of congress made in pursu- 
ance of the constitution. This is essential to the peace of 
the nation and to the vigor and efliciency of the govern- 
ment. A different principle would lead to the most mis- 
chievous consequences. The courts of the several States 
might determine the same question in different ways. 
There wouid be no uniformity of decisions.”’ 
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So Cooley, at page 12 of his work, says: ‘* The consti- 
tution and the laws of the United States made in pursuance 
thereof, and all treaties made under the authority of the 
United States, are declared to be the supreme law of the 
land ; and the judges of every State are to be bound there- 
by, anything in the constitution or laws of any State to the 
contrary notwithstanding. It is essential to the protection 
of the national jurisdiction and to prevent collision between 
State and national authority that the final decision upon all 
questions arising in regard thereto should rest with the 
courts of the Union.”’ 

So, in the case of Cohen vs. Virginia, supra, Chief Jus- 
tice MARSHALL declares that ‘* this jurisdiction is dependent 
upon the subject-matter, and where a case arises under the 
constitution and laws of the United States the judicial 
power extends to it, whoever may be the parties.’’ 

So also said Webster in his second speech on the Foot’s 
resolution: 

‘¢ The people then, sir, erected this government. They 
gave it a constitution, and in that constitution they have 
enumerated the powers which they bestow on it. They 
have made ita limited government. They have defined its 
authority. They have restrained it to the exercise of such 
powers as are granted, and all others they declare are re- 
served to the States or the people. But, sir, they have not 
stopped here. If they had they would have accomplished 
but half their work. No definition can be so clear as to 
avoid possibility of doubt; no limitation so precise as to 
exclude all uncertainty. Who, then, shall construe this 
grant of the peoples Who shall interpret their will where 
it may be supposed they have left it doubtful? With 
whom do they repose this ultimate right of  de- 
ciding on the power of the government? Sir, they have 
settled all this in the fullest manner. They have left it 
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with the government itself in its appropriate branches 
Sir, the very chief end, the main design for which the 
whole constitution was framed and adopted, was to establish 
a government that should not be obliged to act through 
State agency, or depend on State opinion and State dis- 
cretion. The people had had quite enough of that kiad of 
government under the confederation. Under that system 
the legal action, the application of law to individuals, be- 
longed exclusively to the State. Congress could only 
recommend; their acts were not of binding force till the 
States had ratified and sanctioned them. Are we in that 
condition still? Are we yet at the mercy of State discre- 
tion and State construction’ Sir, if we are, then vain will 
be our aitempt to maintain the constitution under which we 
sit. But, sir, the people have wisely provided in the con- 
stitution itself a proper, suitable mode and tribunal for 
settling questions of constitutional law. There are in the 
constitution grants of power to congress and restriction on 
these powers. There are also prohibitions on the States. 
Some authority must, therefore, necessarily exist, having 
the ultimate jurisdiction to fix and ascertain the interpre- 
tation of these grants, restrictions and prohibitions. The 
constitution has itself pointed out, ordained and established 
that authority. How has it accomplished this great and 
essential end? By declaring, sir, that the constitution and 
the laws of the United States made in pursuance thereof 
shall be the supreme law of the land, anything in the con- 
stitution or laws of any State to the contrary notwithstand- 
ing. This, sir, was the first great step. By this the 
supremacy of the constitution and laws of the United 
States is declared. The people so will it. No State law 
is to be valid which comes in conflict with the constitution 
or any law of the United States passed in pursuance of it. 
But who shall decide this question of interference? To 
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whom lies the last appeal? This, sir, the constitution itself 
decides also by declaring that the judicial power shall ex- 
tend to all cases arising under the constitution and laws of 
the United States.. These two provisions cover the whole 
ground. They are in truth the keystone of the arch. 
With these it is a government; without them it is a con- 
federation. In pursuance of these clear and express pro- 
visions congress established, at its very first session, in the 
judicial act, a mode for carrying them into full effect—for 
bringing all questions of constitutional power to the final 
decision of the Supreme Court. It then, sir, became a 
government.’ Webster's Works, vol. 3, p. 334- 

Again, in his argument before the senate of the United 


States, on the question whether the constitution was a com- 


pact between the sovereign States, he said: 

** And in regard, sir, to the judiciary, the constitution is 
still more express and emphatic. It declares that the judi- 
cial power shall extend to all cases in law or equity arising 
under the constitution, laws of the United States and 
treaties; that there shall be one supreme court, and that 
this supreme court shall have appellate jurisdiction of all 
these cases, subject to such exceptions as congress may 
make. It is impossible to escape from the generality ot 
these words. If a case arises under the constitution—that 
is, if a case arises depending on the construction of the 
constitution—the judicial power of the United States ex- 
tends to it. It reaches the case—the question; it attaches 
the power of the national judicature to the case itself, in 
whatever court it may arise or exist, and in this case the 
Supreme Court has appellate jurisdiction over all courts 
whatever. No language could provide with more effect and 
precision than is here done for subjecting constitutional 
questions to the ultimate decision of the Supreme Court. 
And, sir, this is exactly what the convention found it ne- 
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cessary to provide for, and intended to provide for. ’”’ 
lbtd., vol. 3, p. 482. 
II. 


But it is contended by the defendant that because of its 
sovereignty it is excepted from the operation of this gene- 
ral grant of judicial power. 

There is no warrant for the proposition either in the his- 
tory of the constitution or in its judicial interpretation. 

The sovereignty of the States is limited by the constitu- 
tion. No State can enter into any treaty, alliance or con- 
federation; grant letters of marque, pass any bill of 
attainder, or grant any title of nobility. These and many 
other rights and powers inherent in sovereign States 
were surrendered to the federal government by the 
adoption of the constitution. 

Sovereign States may not be sued without their consent, 
but by the federal constitution the States submitted them- 
selves to the judicial power of the Uuion in many named 
cases. It was expressly extended to controversies be- 
tween two or more States; between a State and citizens of 
another State, and between a State and foreign States, 
citizens or subjects. 

This was necessary for the establishnment of justice, 
and to insure that domestic tranquility among the chief 
objects of the constitution, because controversies would 
inevitabiy arise between the States themselves, as well as 
between the States and citizens of sister or foreign States, 
which might not involve any question arising under 
the constitution or laws of the United States, jurisdic- 
tion over which had already been given in all cases, with- 
out regard to parties, whether States or individuals. 

In Chishélm vs. Georgia, 2 Dallas 419, a citizen of 
South Carolina sued the State of Georgia, invoking juris- 
diction under that clause of the constitution extending the 
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judicial power to controversies between States and citizens 
of other States. It was contended on behalf of the State of 
Georgia that while a State might sue a citizen of another 
State in the federal courts, the State could not there be 
sued. 

Chief Justice JAy, in his opinion therein, at page 476, 
said: 

‘¢The question now before us renders it necessary to 
pay particular attention to the second section, which ex- 
tends the judicial power ‘ to controversies between a State 
and citizens of another State.” It is contended that this 
ought to be construed to reach none of these controversies 
excepting those in which a State may be plaintiff. The 
ordinary rules for construction will easily decide whether 
these words are to be understood in that limited sense. 
This extension of the power is remedial, because it is to 
settle controversies. It is, therefore, to be construed libe- 
rally. It is politic, wise and good that not only the con- 
troversies in which a State is plaintiff, but also those in 
which a State is defendant, should be settled. Both cases, 
therefore, are within the reason of the remedy, and ought 
to be so adjudged unless the obvious, plain and literal sense 
of the words forbid it. If we attend to the words we find 
them to be express, positive, free from ambiguity and with- 
out room for such implied expressions. The judicial 
power of the United States shall extend to controversies 
between a State and citizens of another State.’ If the 
constitution really meant to extend these powers only to 
those controversies in which a State might be plaintiff, to 
the exclusion of those in which citizens had demands 
against a State, it is inconceivable that it should have at- 
tempted to convey that meaning in words not only so in- 
competent, but also repugnant to it. If it meant to ex- 
clude a certain class of these controversies why were 
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they not expressly excepted ? On the contrary, not even 
an intimation of such intention appears in any part of 
the constitution. It cannot be pretended that where citi 
zens urge and insist upon demands against a State, which 
the State refuses to admit and comply with, that there is no 
controversy between them. If it is a controversy between 
them then it clearly falls not only within the spirit, but the 
very words of the constitution. What is it to the cause of 
justice and how can it affect the definition of the word 
‘controversy’ whether the demands which cause the dis- 
pute are made by a State against citizens of another State, 
or by the latter against the former. When power is thus ex- 
tended to a ‘ controversy’ it necessarily, as to all judicial 
purposes, is also extended to those between whom it subsists. 

‘*The exception contended for would contradict and 
do violence to the great and leading principles of a free 
and equal national government, one of the great objects of 
which is to insure justice to all—to the few against the 
many, as well as to the many against the few. It would 
be strange indeed that the joint and equal sovereigns of 
this country should, in the very constitution by which they 
professed to establish justice, so far deviate from the true 
path of equality and impartiality as to give the collective 
citizens of one State the right of suing individual citizens 
of another State, and yet deny those citizens a right of 
suing them. We find the same general and comprehensive 
manner of expressing the same ideas in a subsequent clause, 
in which the constitution ordains that in all cases affecting 
embassadors, other public ministers and consuls, and those 
in which a State shall be a party, the Supreme Court shall 
have original jurisdiction. Did it mean here party plain- 
tiff? If that ow/y was meant it would have been easy to find 
words to express it. Words are to be understood in their 
ordinary and common acceptation, and the word ‘ party’ 
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being in common usage applicable both to plaini7f and 
defendant, we cannot limit it to one of them in the present 
case. We find the legislature of the United States ex- 
pressing themselves in the like general and comprehensive 
manner. They speak in the thirteenth section of the judi- 
cial act of controversies where a State is a Par/y, and as 
they do not impliedly or expressly apply that term to 
either of the litigants in particular we are to understand 
them as speaking of doth. In the same section they dis- 
tinguish the cases where embassadors are plaintiffs from 
those in which embassadors are defendants,, and make 
different provisions respecting those cases; and it is not 
unnatural to suppose that they would in like manner have 
distinguished between the cases where a State was plain- 
tiff and where a State was defendant if they had intended 
to make any difference between them, or if they had ap- 
prehended that the constitution had made any difference 
between them.’’ 

So Mr. Justice WILson in the same case, after affirming 
the jurisdiction, upon fair and legitimate deduction from 
the constitution, said: 

‘¢ But in my opinion this doctrine rests not only upon 
the legitimate result of fair and conclusive deduction from 
the constitution. It is confirmed beyond all doubt by the 
direct and explicit declaration of the constitution itself. 
The judicial power of the United States shall extend to 
controversies between the States. Two States are sup- 
posed to have a controversy between them. This contro- 
very is supposed to be brought before those vested with 
the judicial power of the United States. Can the most 
consummate degree of professional ingenuity devise a 
mode by which this controversy between two States can 
be brought before a court of law and yet neither of those 
States be a defendant? The judicial power of the United 
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States shall extend to controversies between a State and 
citizens of another State. Could the strictest legal lan- 
guage—could even that language which is peculiarly ap- 
propriated to an act, deemed by a great master to be one 
of the most honorable, laudable and profitable things in 
our law—could this strict and appropriated language de- 
cide with more precise accuracy the cause now depending 
before this tribunal? Causes, and not parties to causes, 
are weighed by Justice in her equal scales. On the for- 
mer solely her attention is fixed. To the latter she 1s, 
as she is painted, blind.’’ P. 466. 
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This decision was followed by the adoption of the 
eleventh amendment to the constitution, declaring: 

‘¢ The judicial power of the United States shall not be 
construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States by 
citizens of another State, or by citizens or subjects of any 
foreign State.’’ 

This is a limitation upon the exercise of judicial power 
in the cases named. Upon no principle of construction 
can the limitation be applied to other cases. No change 
in the constitution was made in any other respect. The 
judicial power still extends to all cases over which it was 
granted, excepting only suits in law or equity commenced 
or prosecuted against a State by a citizen of another State 
or of a foreign State. Suits may still be brought by a 
foreign State against a State of the Union, by one State — 
against another or against the citizens of another State. 
Wisconsin vs. Pelican Ins. Co., 127 U.S. 265. 

The jurisdiction has been exercised in cases too numer- 
ous to mention. ) 

In Rhode /sland vs. Massachusetts, 12 Pet. 677, it is said: 
‘* This court, in construing the constitution as to the grants 


15 


of powers to the United States and the restrictions upon 
the States has ever held that an exception of any particu- 
lar case presupposes that those which are not excepted are 
embraced within the grant or prohibition, and has laid it 
down as a general rule that when no exception is made in 
terms, none will be made by mere implication or construc- 
tion.”’ Page 722, citing 6 Wheat. 378; 8 Wh. 489, 490; 
12 Wh. 438; 9 Wh. 206, 207, 216. 

By the adoption of the constitution the States surren- 
dered their sovereign right to exemption from suit, and sub- 
mitted themselves to the judicial power of the United States 
in all cases to which it extends. ‘All the rights of the 
States as independent nations were surrendered to the 
United States.’” New Hampshire vs. Loutsiana, 108 U. 
S. go. 

‘¢ The States waived their exemption from judicial pow- 
er, as sovereigns, by original and inherent right, by their 
own grant of its exercise over themselves in such cases.”’ 
Rhode Island vs. Massachusetts, supra, p. 719. 

‘¢ If, whenever or wherever a case arises under the con- 
stitution and laws or treaties of the United States, the 
national government cannot take control of it, whether it 
be civil or criminal, in any stage of its progress, its judi- 
cial power is at least temporarily silenced instead of being 
at all times supreme.’’ TZennessee vs. Davis, 100 U.S. 
266. 

‘* The constitutional power is given in general terms. 
No limitation is imposed. The broadest language is used. 
‘All cases’ so arising are embraced.’’ /d7d., p. 270; The 
Mayor vs. Cooper, supra, 247. 

This court has ever been careful to confine the effect of 
the eleventh amendment to the cases named therein. 

In Poindexter vs. Greenhow, 114 U.S. 270, it was con- 
tended that the suit was one against the State, and there- 
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fore forbidden by the eleventh amendment to the constitu- 
tion, To which this court replied: 

‘This immunity from suit, secured to the States, 1s un- 
doubtedly a part of the constitution, of equal authority 
with every other, but no greater, and to be construed and 
applied in harmony with all the provisions of that instru- 
ment. That immunity, however, does not exempt the 
State from the operation of the constitutional provision 
that no Siate shall pass any law impairing the obligation of 
contracts; for it has long been settled that contracts be- 
tween a State and an individual are as fully protected by 
the constitution as contracts between two individuals. It 
is true, that no remedy for a breach of its contract by a 
State, by way of damages as compensation, or by means 
of process to compel its performance, is open under the 
constitution, in the courts of the United States, by a direct 
suit against the State itself, on the part of the injured 
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partly, de‘ng a citizen of another State or a citizen or sub- 

ject of a forergn State. But it is equally true that when- 

ever, in a controversy between parties to a suit, of which 

these courts have jurisdiction, the question arises upon the 

validity of a law by a State impairing the obligation of its 
contract, the jurisdiction is not thereby ousted, but must 
be exercised, with whatever legal consequences to the 
rights of the litigants may be the result of the determina- 
tion. The cases establishing these propositions, which 
have been decided by this court since the adoption of the 
eleventh amendment to the constitution, are numerous.”’ 
P. 286. 

Again, in the same case, this court said: 

‘*The thing prohibited by the eleventh amendment is 
the exercise of jurisdiction in a suit, in law or equity, com- 
menced or prosecuted against ‘one of the United States 
by citizens of another State, or by citizens or subjects of any 


~~ 


_~* 


17 


* cd * 


forergn State. Nothing else is touched. 
The immunity from suit now invoked by the State vain- 
ly to protect the individual wrongdoers finds no warrant 
in the eleventh amendment to the constitution, and is in | 
fact a protest against that other provision which forbids 
any State from passing laws impairing the obligation of 
contracts. To accomplish this result requires a new 
amendment which would not forbid any State from passing 
laws impairing the obligation of its own contracts. ”’ 
P. 297. 

This is in accord with the principle laid down in 
Chisholm vs. Georgia, supra, by Mr. Justice WILSON (p. 
465), where he said: 

‘* Another declared object [of the constitution] is to 
establish justice. This points in a particular manner to 
the judicial authority. And when we view this object in 
conjunction with the declaration ‘ that no State shall pass 
a law impairing the obligation of contracts,’ we shall 
probably think that this object points in a_ particular man- 
ner /o the jurisdiction of the court over the several States. 
What good purpose could this constitutional provision 
secure if a State might pass a law impairing the obligation 
of z/s own contracts, and be amenable for such a violation 
of right to no controlling power? ’ 

And Chief Justice JAy, p. 479: 

‘*The extension of the judiciary power of the United 
States to such controversies appears to be wise, because 
it is honest and because it is usefu/. It is honest because 
it provides for doing justice without respect to persons; 
and by securing individual citizens, as well as States, in 
their respective rights, performs the promise which every 
government makes to every free citizen of equal justice 
and protection. It is wsefu/ because it is honest; because 
it leaves not even the most obscure and friendless citizen 
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without means of obtaining jpstice from a_ neighboring 
State; because it obviates the occasions of quarrels be- 
tween States on account of the claims of their respective 
citizens ; because it recognizes and strongly rests upon this 
great moral truth, that justice is the same whether due 
from one man or from a million; because it teaches 
and greatly appreciates the value of our free republican 
national government, which places all our citizens on an 
equal footing, andenables each and every one of them to 
obtain justice without any danger of being overborne with 
the might and number of their opponents: and because it 
brings into action and enforces the great and glorious 
principle that the people are the sovereigns of this coun- 
try, and consequently that fellow-citizens and joint-sov- 
ereings cannot be degraded by appearing with each other 
in their own courts to have their controversies determined.”’ 

In New Hampshire vs. Louisiana, supra, the Chief 
Justice said: ‘* The evident purpose of the amendment 
so promptly proposed and finally adopted was to prohibit 
all suits against aState by or for cetzzens of other States 
or aliens without the consent of the State to be sued.”’ P. gr. 


In re Ayres, 128 U. S. 443, the contempt proceedings 
were in a suit instituted by aliens, and therefore held not 
to be within the jurisdiction of the court, because of the 
eleventh amendment. P. 502, 507. 


The cases of Haygood vs. Southern, 117 U. S. 52, and 
Louisiana vs. Fumel, 107 U. S. 711, were held to be in 
effect suits against a State within the prohibition of the 
amendment, the plaintiffs being citizens of another State. 

In the last named case the complainants were citizens of 
New York, and this court said: 

‘*The bonds and coupons which the parties to these 
suits hold have not been reduced to judgment, and there 
is no way in which the State, in its capacity as an organized 
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political community, can be brought before any court of 
the State or of the United States to answer a suit in the 
name of ¢hese holders to obtain such a judgment. 

‘‘ It was expressly decided by the Supreme Court of the 
State in State ex rel. Hart vs. Burke, 33 La. Ann. 498, 
that such a suit could not be brought in the State court, 
and under the eleventh amendment to the constitution no 
State can be sued in the courts of the United States by a 
citizen of another State.’’ P. 720. 


That the judicial power extends to all cases arising 
under the constitution or laws of the United States, even 
where a State is a party, was affirmed by this court in 
Cohen vs. Virginia, 6 Wheat. 279. 


Chief Justice MARSHALL, in delivering the opinion of 
the court in that case, said: 

‘¢ The first question to be considered is whether the 
jurisdiction of this court is excluded by the character of 
the parties, one of them being a State and the other a 
citizen of that State. The judicial power,’’ he said, ‘*is 
authorized to decide all cases ot every description arising 
under the censtitution or laws of the United States. From 
this general grant of jurisdiction no exception is made of 
those cases in which a State may be a party. When we 
consider the situation of the government of the Union and 
of a State in relation to each other, the nature of our con- 
stitution, the subordination of the State government, the 
subordination of the State government to that constitution, 
the great purpose for which jurisdiction over all cases 
arising under the constitution and laws of the United States 
is confided to the judicial department, are we at liberty to 
insert in this general grant an exception of those cases in 
which a State may be a party?’ Will the spirit of the con- 
Slitution justify this attempt to control its words’ We 
think it will not. We think a case arising under the con- 
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stitution or laws of the United States is cognizable in the 
courts of the Union, whoever may be the parties.’’ P. 


Again he said: 

‘¢It has been also urged, as an additional objection to 
the jurisdiction of this court, that cases between a State 
and its own citizens do not come within the general scope 
of the constitution, and were obviously never intended to 
be made cognizable in the federal courts. * * * * 
If jurisdiction depended entirely on the character of the 
parties, and was not given when the parties have not an 
original right to come into court, that part of the second 
section of the third article, which extends the judicial 
power to all cases arising under the constitution and laws 
of the United States, would be mere surplusage. It is to 
give jurisdiction where tle character of the parties could 
not give it that this very important part of the clause was 
inserted. 

‘¢It may be true that the partiality of the State tribunals, 
in ordinary controversies between a State and its citizens, 
was not apprehended, and theretore the judicial power of 
the Union was not extended to such cases; but this was 
not the sole nor the greatest object for which this depart- 
ment was created. A more important and much more in- 
teresting object was the preservation of the constitution 
and laws of the United States so far as they can be 
preserved by judicial authority; and theretore the juris- 
diction of the courts of the Union was expressly ex- 
tended to all cases arising under that constitution and 
those laws. If the constitution or laws may be violated 
by proceedings instituted by a State against its own 
citizens, and if that violation be such as essentially to 
affect thé constitution and the laws, such as to arrest 
the progress of government in its constitutional course, 
why should these cases be excepted from that provision 
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which expressly extends the judicial power of the Union 
to all cases arising under the constitution and laws? 
After bestowing on this subject the most attentive con- 
sideration the court can perceive no reason, founded 
on the character of the parties, for introducing an ex- 
ception which the constitution has not made; and we 
think that the judicial power, as originally given, ex- 
tends to all cases arising nnder the constitution or a 
law of the United States, whoever may be the parties.” 
Pp. 391, 392. 

In that case it was contendcd that the court was pro- 
hibited from exercising jurisdiction by the eleventh 
amendment to the constitution, but the court denied the 
claim, 

The constitution, in article 3, section 1, declares 
that the judicial power shall be vested in une supreme 
court and in such inferior courts as congress may from 
time to time ordain or establish. That is mandatory. It 
did not leave it to the discretion of congress. For a long 
time this power in cases arising under the laws and con- 
stitution of the United States was vested in the Supreme 
Court alone, but by the act of March 3, 1875, congress 
extended jurisdiction to the circuit courts in all cases _ 
arising under the constitution and laws of the United 
States, which are of a civil nature, when the amount or 
value in dispute exceeds $500. 


In Ames vs. Kansas, 111 U.S. 449, the State, after the 
act of March 3, 1875, brought a suit against a corporation 
of her own creation, in one of her own courts, and denied 
the jurisdiction of the Circuit Court of the United States 
when the case was removed to that court. The defendant 
having set up its acceptance of the provisions of an act of 
congress by which it became a part of the Union Pacific 
Railway, incorporated by an act of congress, sought and 
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obtained a removal of the cause to the circuit court on 
the ground that the case presented a controversy arising 
under a law of the United States. The State denied the 
jurisdiction of the circuit court, because the State was a 
party, and declined to assent thereto, and moved to remand 
the cause to the State court whence removed. 


In reviewing the judgment of the circuit court remanding 
the case Chief Justice WaITE; as the organ of the court, 
said: 

‘* The only question we have to consider is, therefore, 
whether suits cognizable in the courts of the United States, 
on account of the nature of the controversy, and which 
need not be brought originally in the Supreme Court, 
may now be brought in or removed to the circuit court 
without regard to the character of the parties. All admit 
that the act of March 3, 1875, does give the requisite ju- 
risdiction in suits where a State is not a party, so that the 
real question is whether the constitution exempts the States 
from its operation.’’ P. 470. 


Again, after quoting from Chief Justice MARSHALL, in 
Cohen vs. Virginia (as we have supra), he said: ‘*The 
language of the act of 1875 in this particular is identical 
with that of the constitution, and the evident purpose of 
congress was to make the original jurisdiction of the cir- 
cuit courts co-extensive with the judicial power in all cases 
where the Supreme Court had not already been invested 
by law with exclusive cognizance.’’ To quote again 
from Chief Justice MARSHALL, in the case of Cuhen 
vs. Virginia, p. 379, ‘‘the jurisdiction of the court, 
then, being extended by the letter of the constitution 
to all cases arising under it, or under the laws of the 
United States, it follows that those who would withdraw 
any case of this kind from that jurisdiction must sustain 
the exemption they claim, on the spirit and true meaning 
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of the constitution, which spirit and true meaning must be 
SO apparent as to overrule the words which its framers have 
employed. This rule is equally applicable to the statute 
we have now under consideration. The judicial: power of 
the United States extends to u// cases arising under the 
constitution and laws, and the act of 1875 commits the ex- 
ercise of that power to the circuit courts.”’ 

The jurisdiction in such cases is also expressly asserted 
in Carter vs. Greenhow, 114 U.S. 322; the Civil Rights 
Cases, 109 U.S. 12; Norfolk Trust Co. vs. Marye, 25 
Fed. Rep. 654; and Harvey vs. Com. of Virginia, 20 
Fed. Rep., note, p. 417. 


IV. 


The third article of the constitution declares that ‘ the 
judicial power of the United States shall be vested in one 
supreme court and in such other inferior courts as the 
congress may from time to time ordain and establish.”’ 

The language of this article is mandatory upon the leg- 
islature. ‘* The whole judicial power of the United States 
should be at all times vested either in original or appellate 
form, in some courts created under its (congress’ ) author- 
ity.” Martin vs..Hunter’s Lessee, 1 Wheat. 334. 

This article also declares that ‘* in all cases 
. : in which a State shall be a party the Supreme 
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Court shall have original jurisdiction.”’ 

By the judiciary act of 1789, sec. 13, it is enacted that 
‘‘the Supreme Court shall have exc/uszve jurisdiction of con- 
troversies of a civil nature where a State is a party, excepi 
between a State and its citizens; and except also between 
a State and citizens of other States, or aliens, in which 
latter case it shall have original but not exclusive jurisdic- 
tion’’ (1 Stat. 80); thus clearly recognizing that controver- 
_ sies might arise between a State and its citizens within the 

judicial power of the United States. 
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In Ames vs. Kansas, supra, it was held that the jurisdic- 
tion of this court is not exclusive except in the cases where 
it is made so by the judiciary act, but that congress is 
competent to vest jurisdiction in such cases in the circuit 
courts, and has done so by the act ef March 3, 1875 (18 
Stat. 470), *‘in all cases where the Supreme Court had not 
already been invested by law with exclusive cognizance.”’ 
(P. 471.) In that case the State of Kansas was a party, and 
notwithstanding its strenuous opposition the jurisdiction of 
the circuit court was maintained. 

The constitution is the supreme law of the land, and up- 
on its adoption the sovereignty of the States ceased to ex- 
ist as to all matters confided to the federal government. 

As this court said in Dodge vs. Woolsey, 18 How. 331: 

‘* But it is not only over the departments of the govern- ~ 
ment that the constitution is supreme. It 1s so, to the ex- 
tent of its delegated power, over a// who made themselves 
parties to it—.S/a/es as well as persons—within those con- 
cessions of sovereign powers yielded by the people of the 
States when they accepted the constitution in their conven- 
tions.’” P, 347. 

And again at page 350: 

‘¢ The States, or rather the people forming them, though 
sovereign as to the power not delegated to the United 
States by the constitution, nor prohibited by it to the States, 
are not independent of each other in respect to the powers 
ceded in the constitution. 

‘* Their union by the constitution was made by each of 
them conceding portions of their equal sovereignties for 
all of them, and it acts upon the States conjunctively and 
separately, and in the same manner upon their citizens, ag- 
gregately in. some things and in others individually, in 
n:any of their relations of business, and also upon their 
civil conduct as far as their obedience to the laws of con- 
gress is concerned. : 
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‘‘In such a union the States are bound by all of those 
principles of justice which bind individuals in their con- 
tracts. They are bound by their mutual acquiescence in 
the powers of the constitution that neither of them should 
be the judge of the powers of the constitution or of the 
interpretation of the laws of congress. This is not so, be 
cause their sovereignty is impaired, but the exercise of it 
is diminished in quantity, because they have in certain 
respects put restraint upon that exercise in virtue of volun- 
tary engagements.”’ 

By their own consent the States submitted themselves 
to the judicial power of the United States in all cases to 
which that power extends. The submission of the original 
States was voluntary. The territory of Orleans possessed 
no sovereignty, but the act of congress authorizing the 
people thereof to form a constitution and State govern- 
ment required the convention to adopt the constitution of 
the United States, and to transmit to congress the instru- 
ment by which its consent to said constitution was given 
(2 Stat. 641); and the act admitting the State of Louisiana 
into the Union declared this condition, among others, a 
fundamental condition of such admission. 2 Stat. 7or. 


V. 


Although the jurisdiction of the circuit court over this 
case is thus clearly established under the letter of the con- 
stitution, we need not rest our argument alone upon the 
consent of the State thus given. 

The State of Louisiana, when it entered into the contract 
upon which the plaintiff sues, submitted itself to the judi- 
cial power for its enforcement. 

Section 11 of the act under which the bonds were 
issued provides, ‘‘that each provision of this act shall 
be and is hereby declared to be a contract between the 
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State of Louisiana and each and every holder of the bonds 
issued under this act.’’ And the constitutional amend- 
ment added the following guaranties: ‘* The issue of con- 


solidated bonds authorized by the general assembly of the . 


State, at its regular session in the year 1874, is hereby de- 
clared to create a valid contract between the State and each 


and every holder of said bonds, which the said State shall - 


by no means and in nowise impair. The said bonds shall 
be a valid obligation of the State in favor of any holder 
thereof, and no court shall enjoin the payment of the prin- 
cipal or interest thereof or the levy and collection of the 
tax therefor. To secure such levy, collection and payment 
the judicial power shall be exercised when necessary.”’ 


The cxtension of the judicial power is to enforce not 
only the payment of the tax, but the payment of the obli- 
gation itself, The language employed is, ‘‘ and to secure 
such levy, collection and payment.’’ The words ‘** levy 
and collection ’’ apply to the tax, and the word ‘*payment’’ 
applies to the principal and interest of the bonds themselves. 

To the exercise of what judicial power did the State 
consent? 

The words ‘‘judicial power’ 
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evidently include her own 
courts, but they also include all courts capable of taking 
jurisdiction ratrone materia. A party may go into the 
federal court to enforce any right which he may enforce 
ina State court. ‘* When a State submits itself without 


reservation to the jurisdiction of a court in a particular 


case that jurisdiction may be used to give full effect to 


what the State has allowed by its act of submission to be 
Loursiana vs. Fumel, supra, 728. 
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done.’ 
And there is instruction in what was said by Mr. Justice 
FIELD in his dissenting opinion in that case: 
‘‘T admit,’’ said he, ** that the rule of the common law, 
that the sovereign cannot be held amenable to process in 
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his own courts without his consent, is applied in this 
country to the State, under which designation are in- 
cluded the people within its territorial limits, in whom 
resides whatever sovereignty the State possesses. But they 
act.and speak in this country, at least in time of peace, 
only through the constitution and laws. For their will we 
must look to these manifestations of it Ifin that way they 
consent to suits, either directly against themselves by 
name or against any of their authorized agents, there can 
be no reason of policy or of law against issuing process 
in proper cases to bring them or their agents before the 
court.’’ P. 728. 

Again he said: ‘* It would puzzle the wit of man to find 
anywhere in the legislation of the world a more perfect 
assurance of the fixed purpose of a State to keep faith 
with her creditors, or of a pledge of a portion of their rev- 
enues for their payment, or of the submission of her offi 
cers to the compulsory process of the judicial tribunals if 
necessary to carry out her engagements.’’ P. 731. 


In the case of Curran vs. Arkansas, 15 Howard 304, 
it was objected that the State could not be sued. But the 
Supreme Court answered that the objection involved a 
question of local law, and that as the State permitted her- 
self to be sued in her own tribunals, that was conclusive 
upon the subject.’’ 

And in Davis vs. Gray, 16 Wall 221, the doctrine was 
reaffirmed, and, after affirming it, the court said: 

‘¢ A party by going into a national court does not lose 
any right or appropriate remedy of which he might have 
availed himself in the State courts of the same locality. 
The wise policy of the constitution gives him a choice of 
tribunals. In the former he may hope to escape the local 
influences which sometimes disturb the even flow of justice. 
And in the regular course of procedure, if the amount 
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involved be large enough, he may have access to this tri- 
bunal as the final arbiter of his rights.”’ 

By the submission of herself to the judicial power of 
her own courts the State submitted herself to the judicial 
power of the federal courts having jurisdiction ratione 
materie. She submitted herself to the jurisdiction of the 
court below because she made no exception. Even the 
Supreme Court of Louisiana, in the case of the Séate ex 
rel. Hart vs. Burke, put her exemption from suit to en- 
force this contract upon the ground that the constitutional 
amendment of 1874, which submitted the State of Louisi- 
ana to the judicial power, had been repealed by the con- 
stitution of 1879 and that submission taken away. Mr. 
Justice FENNER does not deny, but almost concedes the 
power of the federal courts to entertain jurisdiction in such 
a case, notwithstanding the constitution of 1879. Says 
Mr. Justice FENNER: ‘* We have never heard it asserted 
that the sovereign right of immunity from suit without her 
consent, 77 her own tribunals, has ever been surrendered by 
any State under the provision of the federal constitution. 
This attribute of sovereignty pertains to the State of 
Louisiana as completely as if the constitution of the United 
States did not exist, and is in no manner affected thereby. 
Let it be observed that we confine our remarks exclu- 
sively to the S¢a¢e tribunals, and make no reference to 
the powers of the federal tribunals, which must deter- 
mine their own turisdiction.’’ 33 La. An. 516. 


And again he says: 

‘¢ What sanction may exist for the enforcement of that 
provision of the federal constitution prohibiting a State 
from impairing the obligations of her own contracts it is 
not for us to say. The federal courts must determine for 
themselves their power in the premises.’’ Ibid. 519. 

Said Mr. Justice FreLp, in Lourstana vs. Jumel, supra: 
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‘*If the new constitution had never been adopted there 
could be no question as to the power of the State courts 
to require that the money collected be applied to the pay- 
ment of the interest.”’ P. 734. And commenting on the 
decision of the court in State ex rel. Hart vs. Burke, 
supra, which affirmed the power the State to impair the ob- 
ligation of its contracts by means of constitutional pro- 
visions, he said: 

‘*In thus holding, the court would seem to have lost 
sight of two provisions of the federal constitution, one of 
which declares that ‘the constitution and the laws of the 
United States which shall be made in pursuance thereof 
s rm . shall be the supreme law of the land;’ 
and the other which declares that ‘the judges in every 
State shall be bound thereby, anything in the constitution 
or laws of any State to the contrary notwithstanding.’ 
These provisions, which govern in Louisiana as well as 
in other States, being overlooked, and the inhibition against 
the impairment of the obligation of contracts being limited 
to legislative action only on the part of the State, so far 
as concerns her own contracts, it is not surprising that the 
court held that the ordinance of repudiation and shame 
embodied in the new constitution was to be obeyed; that 
its conflict with the federal constitution was to be disre- 
garded, and that what the State was prohibited from doing 
should be deemed the legal expression of her will, and en- 
forced as such. The decision rests upon the theory thata 
proceeding against the officers of the State to compel them 
to do their duty is a suit against the State, and that her 
consent to a suit against them has been withdrawn by 
clauses of the new constitution. But if those clauses never 
lawfully became a part of the new constitution, because 
the State under the federal constitution was incapable of 
enacting them, then her consent remains, and the present 
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suits are simply attempts to compel her officers to do her 
lawful bidding. The State cannot speak through an 
enactment which contravenes the federal constitution. ”’ 
P. 741. 

The Supreme Court of Louisiana assumed, that although 
the constitution of the United States prohibited the State 
from passing any law impairing the validity of a contract, 
the State by the adoption of a constitution could avoid that 
prohibition. The court overlooked the numerous decisions 
of this court declaring that provision of the constitution to 
be directed as well against impairing the obligation of a 
contract by constitutional amendment as by legislative au- 
thority; that in the meaning of the prohibition a constitu- 
tion is a law. 


In Dodge vs. Woolsey, 18 How. 331, it was held that ‘ta 
change of constitution cannot release a State from con- 
tracts made under a constitution which permits them to be 
made.’’ And in fazlroad Company vs. McClure, 10 
Wall. 511, that **the constitution of a State is undoubtedly 
a law’’ within the contract clause of the constitution, and 
that ‘‘a State can no more do what is thus forbidden by 
one than by the other.’’ 

‘‘A State can no more impair the obligation of a con- 
tract by her organic law than by legislative enactment, for 
her constitution is a law within the meaning of the contract 
clause of the national constitution.’’ JV. O. Gas Co. vs. 
Loutsiana Light Co., 115 U.S.672; Stewart vs. Fefferson 
Police Fury, 116 U. S. 131; White vs. Hart, 13 Wall. 
646; Gunn vs. Barry, 15 Wall. 610. | 

‘‘And the obligation of her contracts is as fully protected 
by that instrument against that impairment by legislation 
as are cortracts between individuals exclusively.’’ JV. O. 
Gas Co. vs. La. Light Co., supra;: New Fersey vs.Wilson 
7 Cranch. 164; Providence Bank vs. Billings, 4 Pet. 514; 
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Green vs. Biddell, 8 Wheat. 1: V oodruff vs. Trapuali, 
10 How. 190; Wolf vs. New Orleans, 103 U.S. 358; 
Poindexter vs. Greenhow, 114 U.S. 297; Fletcher vs. 
Peck, 6 Cranch. 87. 

Says Mr. Justice Fiewp, in Louisiana vs. Fumel, supra: 
‘¢* When a State enters into the markets of the world as a 
borrower she for a time lays aside her sovereignty and 
becomes responsible as a civil corporation.’’ P. 740. 

He but reiterated the language of this court in AZurray 
vs. Charleston, 96 U. S. 445: ‘* The truth is, States and 
cities, when they borrow money and contract to pay it with 
interest are not acting as sovereignties. They come down 
to the level of ordinary individuals. Their contracts have 
the same meaning as that of similar contracts between pri- 
vate persons. Hence, instead of there being, in the under- 
taking of a State or city to pay, a reservation of a sove- 
reign right to withhold payment, the contract should be re- 
garded as an assurance that such a right will not be exer- 
cised. A promise to pay with a reserved right to deny or 
change the effect of a promise 7s an absurdity.” 

Mr. Hamilton said the same thing in the early days of 
the republic: ** When a government enters into a contract 
with an individual 7¢ deposes as to the matter of the con- 
tract, its constitutional authority, and exchanges the char. 
acter of /egis/ator for that of a moral agent, with the same 
rights and obligations as an individual. Its promises may 
be justly considered as excepled out of tts power to legis- 
Jate, unless in aid of them. It is in theory impossible to 
reconcile the two iceas of a promise which obliges with a 
power to make a law which can vary the effect of it. To 
do this would be ‘ a fraud.’ ”’ 

‘¢ When a State enters into a copartnership or becomes 
a stockholder in a bank or other corporation its sove- 


reignty is not involved in the business, but it stands and is 
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treated as other stockholders or partners.’ 
Wheeling Bridge Co., 13 How. 560. 


VI. 


In State ex rel. Hart vs. Burke, supra, the Supreme 
Court of Louisiana held that the constitution of 1879 de- 
prived the courts of the State of jurisdiction to enforce 
the contracts of the State in relation to these bonds. 

‘*To take away all remedy for the enforcement of a 
right is to take away the right itself. But that is not in the 
power of the State.’’ Porndexter vs. Greenhow, 114 U.S. 
303; Brown vs. AKinsie, 1 How. 311, 317; McCracken vs. 
Hayward, 2 How. 608; Lourstana vs. New Orleans, 102 
U.S. 203, 206; Szebert vs. Lewis, 122 U.S. 284, 295. 

The constitutional protection of contracts is judicially 
enforced in suits growing out of them. /u re Ayres, su- 
pra, p. 504; Castro vs. Greenhow, 114 U.S. 322 

In Loutsianavs. Fumel, supra, referring to the contract 
here involved, it was held that ‘** whatever may be ordina- 
rily the eftect of a promise or a pledge of faith by a State 
the language employed in this instance shows unmistaka- 
bly a design to make these promises and these pledges so 
far contracts that their obligation would be protected by 
the constitution of the United States against impairment ;”’ 
and that the State had violated its contract and had im- 
paired the obligation thereot by the constitution of 1879. 
Pp. 720, 721. 

Effect to the constitutional guaranty could not be given | 
in that case, because the action was not such as to author- 
ize the court to grant the relief prayed. 

It was contended in the court below and probably will 
be here that the rulings of this courtin Loutsiana vs. Fumel 
and Elliott vs. Wiltz are decisive of the case at bar. 
But in our opinion those rulings sanction our action in the 
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form in which it is brought and, we might add, sug: 


gested it. 

Those cases were not actions upon contract obiigations 
of the State, seeking the enforcement thereof, but to estab- 
lish the validity of all such obligations as an abstract propo- 
sition. In the one case the plaintiffs sought to enjoin an 
officer of the State from obeying the mandates of the con- 
stitution of 1879 in violation of the amendment of 1874. In 
the other case they asked that the officers of the State be 
compelled to execute the contract of 1874—not in their 
own behalf, but in behalf of everybody who was interested 
in it. They were philanthropists seeking the general good. 
They asked the court to sit for the purpose of enforcing 
an obligation in favor of the whole world, and not for any 
special relief tor themselves. 

Before the case went to trial they abandoned their claims 
for individual relief, and struck their demands therefor out 
of their pleadings. They in effect asked the court to 
take charge of the finances of the State, and to administer 
them for the benefit of all who were interested in the exe- 
cution of the contracts into which the State had entered. 

What did the court say? ‘*The bonds and coupons 
which the parties to these suits hold have not been reduced © 
to judgment, and there is no way in which the State, in its 
Capacity as an organized political community, can be 
brought before any court of the State or of the United 
States to answer a suit in the name of ‘these holders [they 


were citizens of New York] to obtain such a judgment. 
¢ * e * * a 


‘* Neither was there when the bonds were issued nor is 
there now any statute or judicial decision giving the bond- 
holders a remedy in the State courts or elsewhere, either 
by mandamus or injunction, against the State in its polit- 
ical capacity, to compel it to do what it has agreed should 
be done, but which it refuses to do.’’ P. 720. 
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Does this exclude all remedy ? Does this prevent the 
plaintiff from appealing to the judicial power to enforce the 
contract which the State made with him? Does this pre- 
vent a celizen of the State from bringing asuit arising under 
the constitution of the United States to enforce the prohi- 
bition against the impairment of his contract’ There is 
not a word in this decision which excludes the remedy 
sought in this case or the jurisdiction we are now seek- 
ing to maintain. The court said: 

‘¢The question then is, whether the contract can be en- 
forced, notwithstanding the constitution, by coercing the 
agents and officers of the State whose authority has been 
withdrawn in violation of the contract, we/hout the State 
ttsetf, in tts political capacity, being a party to its proceed- 
ings.’ Page 721. | 

One objection to the jurisdiction of the court was that 
the State was not a party to the proceedings. We have 
avoided that objection in this case by suing the State in- 
stead of her officers. 


Again said the court: 

*¢ So that the remedy sought implies power in the judi- 
ciary to compel the State tu abide by and perform its con- 
contracts for the payment of money, not in rendering and 
enforcing a judgment in the ordinary form of judicial pro- 
cedure, but by assuming the control of the administration 
of the fiscal affairs of the State to the extent that may be 
necessary to accomplish the end in view.”” P. 722. 

We are seeking a judgment in the ordinary form of 
judicial procedure. 

Where is the parallel between the cases? We fail to see 
any, but on the contrary the case at the bar has obviated 
every objection made to the form of proceeding and 
want of a proper party upon which the court placed its 
refusal to act in those cases, 
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The State having consented to be sued, and made such 
consent a matter of contract, upon which it had obtained a 
loan of money, cannot withdraw its consent to the injury 
of the party with whom it contracted. Such withdrawal 
would impair its contract in violation of the constitution 
of the United States. 

The case is one of those in which the duty of the courts 
of the United States to exercise the judicial power con- 
fided to them by the constitution was declared by Chief 
Justice MARSHALL in Dartmouth College vs. Woodward, 
4 Wheat, 518, in the following language: 


‘* The American people have said in the constitution of 
the United States ‘ that no State shall pass any bill of at- 
tainder, ex posto facto law or law impairing obligation of 
contracts.” In the same instrument the law also said 
‘that the judicial power shall attend to all cases in law and 
equity arising under the constitution. On the judges of 
the court there is imposed the high and solemn duty of 


protecting, from even legislative violence, those contracts 


which the constitution of our country has placed be- 
yond legislative control; and, however irksome the task 
may be, this is a duty from which we may not shrink.’ 

The extension to and exercise of judicial power in such 
cases is, in the language of Chief Justice JAy, supra, 
‘* zv7sé, because it is fones/ and because it is useful. It is 
honest because it provides for doing justice without respect 
to persons, and by securing individual citizens as well as 
States in their respective rights, pertorms the promise 
which every government makes to every free cititizen of 
equal justice and protection.” 

By the exercise of such jurisdiction States may be com- 
pelled to be honest; the purpose of the constitution to estab- 
lish justice will be accomplished, and the supremacy of 
the constitution and laws of the United States forever es- 
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tablished. However irksome the task may be, it is a duty 
from which this court may not shrink. 

The judgment of the lower court should be reversed, 
and that court directed to proceed with the case according 
to law. 


Respectfully submitted, 
J. D. ROUSE, 
WILLIAM GRANT, 
Attorneys for Plaintif. 
New Orleans, La., October, 1888. 


OR Ag 


APPENDIX. 


No. 3.] AN ACT 


To provide for funding obligations of the State by ex- 
change for bonds; to provide for principal and inter- 
est of said bonds; to establish a board of liquida- 
tion; toauthorize certain judicial proceedings against 
it; to define and punish violations of this act; to 
prohibit certain officers diverting funds, except as 
provided by law, and to punish violations therefor ; 
to levy a continuing tax and provide a continuing ap- 
propriation for said bonds; to prohibit injunctions in 
certain cases; to limit the indebtedness of the State, 
and to limit State taxes; to annul certain grants of 
State aid; to prohibit the modification, novation or 
extension of any contract heretofore made _ for 
State aid; to provide for the receipt of certain war- 
rants for certain taxes, and to repeal all conflicting 
laws. 


Section 1. Be it enacted by the Senate and House of 
Representatives of the State of Loutsiana in General As- 
sembly convened, ‘That for the purpose of consolidating 
and reducing the floating and bonded debt of the State the 
governor, lieutenant-governor, auditor, treasurer, secretary 
of State and speaker of the house of representatives are 
hereby authorized to cause to be prepared and to issue 
bonds to be known as *‘ consolidated bonds of the State 
of Louisiana,’’ of the denominations of one hundred, five 
hundred and one thousand dollars, to the amount of fifty 
millions of dollars, or so much thereof as may be neces- 
sary, all payable forty years from the first day of January, 
1874, and all to be numbered consecutively and made pay- 
able to bearer, and to bear interest at the rate of seven 
per cent. per annum, payable semi-annually in the city of 
New York and city of New Orleans, on the first day of 
July and January of each year, and coupons for such in- 
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terest shall be annexed thereto; said interest and principal 
to be payable in lawful money of the United States. 

Sec. 2. Be i further enacted, etc., That the parties 
designated in the foregoing section shall constitute a board 
of liquidation, and a majority of said board shall elect a 
fiscal agent for the State, who shall be a member of said 
board. 

Sec. 3. Be tt further cnacted etc., That said bonds au- 
thorized by section one shall be signed by the governor, 
auditor and secretary of State, and the coupons shall be 
signed by the auditor and treasurer, and when so prepared 
said bonds shall be exchanged by the board of liquidation 
for all valid outstanding bonds of the State and all valid 
warrants drawn previous to the passage of this act by the 
respective auditors of public accounts of the State on the 
treasurer thereof, except warrants issued by the auditor in 
payment of the constitutional oflicers of the State, at the 
rate of sixty cents in consolidated bonds for one dollar in 
outstanding bonds and all valid warrants: provided, that 
the holder of any bond or valid warrant rejected by a ma- 
jority of said board may apply by petition to the proper 
court for relief, and if tinal judgment shall be rendered 
in his favor against said board it shall be the duty of said 
board to fund his claim in bonds at the rate provided by 
this act; and provided further, that it any member of said 
board of liquidation shall knowingly audit and fund any il- 
legal claim against the State he shail be deemed guilty of 
a misdemeanor, and shall, on conviction, be fined not less 
than five thousand dollars and be imprisoned not less 
than two years, at the discretion of the court: and any 
person knowingly procuring the same to be done shall be 
subject to‘the same penalty. 

Sec. 4. Be it further enacted, ete., That the exchange 


of the bonds or valid warrants authorized by this act shall 
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be effected by said board of liquidation in the cities of 
New Orleans and New York. 

Sec. 5. Be it further enacted, etc., That the consoli- 
dated bonds herein authorized shall be held and used by 
said board of liquidation only for the purpose of exchange 
as aforesaid; said bonds shall be used for no other pur- 
pose or purposes than as authorized by this act, and any 
member of the board of liquidation using or attempting to 
induce any person or persons to use said bonds or any of 
them for any other purpose or purposes shall, on convic- 
tion thereof, be punished by a fine of not less than five 
thousand dollars and by imprisonment at hard labor tor 
not less than one year. 

Sec. 6. Be tt further enacted, etc., That notice of the 
adoption of this act shall be published by said board in 
one or more journals of New Orleans, New York, London, 
Paris and Amsterdam. 

Sec. 7. Be it further enacted, etc., That a tax of five 
and a half mills on the dollar of the assessed value of all 
real and personal property in the State is hereby annually 
levied and shall be collected for the purpose of paying the 
interest and principal of the consolidated bonds herein 
authorized, and the revenue derived therefrom is hereby 
set apart and appropriated for that purpose and no other. 
And that it shall be deemed a felony for the fiscal agent or 
any officer of the State or board of liquidators to divert 
the said fund from its legitimate channel as provided, and 
upon conviction the said party shall be lable to imprison- 
ment for not more than ten years nor less than two, at the 
discretion of the court. If there shall during any year be 
a surplus arising from said tax, atter paying all interest fall- 
ing due in that year, such surplus shall be used for the 
purchase and retirement of bonds authorized by this act, 
said purchases to be made by said board of liquidation 


from the lowest offers after due notice; provided, that the 
total tax for interest and all other State purposes, except 
the support of public schools, shall never hereafter exceed 
twelve and a half mills on the dollar. The interest tax 
aforesaid shall be a continuing annual tax until the said 
consolidated bonds shall be paid or redeemed, principal 
and interest; and the said appropriation shall be a con- 
tinuing annua! appropriation during the same period, and 
this levy and appropriation shall authorize and make it the 
duty of the auditor and treasurer and the said board, re- 
spectively, to collect said tax annually, and pay said inter- 
est and redeem the said bonds until the same shall be 
fully discharged. 


Sec. 8. Be tt further enacted, etc , That the bonds and 
valid warrants outstanding at the time of the passage of 
this act shall, as fast as they are received in exchange for 
consolidated bonds, be cancelled and destroyed by the 
said board of liquidation; and consolidated bonds pur- 
chased as provided for in section seven of this act shall be 
cancelled and destroyed after public notice has been given 
of the same in the official journal of the State, in the pres- 
ence of as many citizens as may desire to be present. In 
like manner and within ten days after such destruction, 
in each case, a proces verbal of the same shall be pub- 
lished and a report made to the general assembly on the 
first Monday of every year by said board. 


Sec. 9. Le it further enacted, etc., That it shall be the 
duty of the auditor in his next annual report to give a de-. 
tailed account of the proceedings had under this act, in- 
cluding the amount of new bonds issued, the amount of old 
bonds and valid warrants cancelled, the amount of the 
same outstanding and the cost of the exchange; and an- 
nually thereafter a full and exact statement of the condi- 
tion of the public debt under the operations of this act. 
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Sec. 10. Be it further enacted, etc., That any judge, 
tax-collector, or any officer of the State, obstructing the 
execution of this act, or any part of it, or failing to per- 
form his official duty thereunder, shall be deemed guilty 
of a misdemeanor, and on conviction thereof shall be pun- 
ished by imprisonment not exceeding five years or by fine 
not exceeding two thousand dollars, at the discretion of 
the court; Provided, that this section shall in nowise preju- 
dice or affect the criminal proceeding under section five of 
this act. 


Sec. 11. Be tt further enacted, etc., That each provi- 
sion of this act shall be and is hereby declared to be a 
contract between the State of Louisiana and each and 
every holder of the bonds issued under this act. 

Sec. 12. Be it further enacted, etc., That all grants 
of State aid heretofore made, whether of bonds, endorse- 
ments, subscriptions of stock or otherwise, which have 
become lapsed or forfeited, be and the same are hereby 
repealed and annulled nor shall the State hereafter modify, 
novate; or extend any contract heretofore made for the 
giving ot State aid in any form or under any pretext. 

Sec. 13. Be it further enacted, etc., That the entire 
State debt, prior to the year of our Lord nineteen hundred 
and fourteen, shall never be increased, directly or indirect- 
ly, beyond the sum of fifteen millions of dollars, hereby 
authorized, it being the interest and object of this act and 
of the exchanges to be effected thereunder to reduce and 
restrict the whole indebtedness of the State to a sum not 
exceeding fifteen millions of dollars, and to agree with the 
holders of the consolidated bonds to be issued hereunder 
that said indebtedness shall not be increased beyond said 
sum during said period. 

Sec. 14. Be 7 further enacted, etc., That any tax- 
collector who shall turn over any money or warrants by 
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him collected to any person except to the State treasurer 
shall be deemed guilty of a misdemeanor, and shall, on 
conviction, be subject to the penalties prescribed in section 
ten of this act, and shall, in addition thereto, be liable in 
damages in double the amount so turned over. Any State 
officer requiring or demanding that said taxes shall be 
turned over to him, except the treasurer of the State, shall 
be liable on conviction to the same penalties as are pre- 
scribed in this section. 

Sec. 15. Be tt further enacted, ctc., That from and 
after the passage of this act until the first day of July, 
1874, all valid auditor’s warrants issued for debts due 
prior to January 1, 1874, shall be received for all back 
taxes, licenses and interest and penalties thereon due prior 
to said first of January, 1874, except two mills for school 
fund, three mills for levee construction and repair fund, 
and two mills to the interest fund for the purpose of paying 
any interest in arrears accruing on the bonded debt of the 
State prior to the passage of this act. 

Sec. 16. Be tt further enacted, etc., That no court or 
judge thereof shall have power to enjoin the payment of 
principal or interest of any bond issued under this act, or 


the collection of the special tax therefor, or to enjoin any 


officer of the State or parish in receiving warrants as is 
prescribed in section fitteen of this act. 

Sec. 17. Le tt further enacted, etc., That all acts or 
parts of acts in conflict with this act or any section there- 
of are hereby declared to be repealed, and that this act 
shall take effect from and after its passage. 

Cuarves W. Lowe tt, 
Speaker of the House of Representatives. 
C. C. ANTOINE, 
Lieutenant-Governor and President of the Senate. 

Approved January 24, 1874. 

WILLIAM P. KELLOGG, 
Governor of the State of Louisiana. 


Supreme Court of the U. S. 


October Term, 1880. 


No. 4. 


BERNARD B. HANs. 
iS, - 
THE Strate or LOvIsiaNa. } 


Upon opposition to defendants motion for leave to file 


affidavit. 


The substance of the affidavit is, that the plaintiff 
/s not the holder or owner of the coupons upon which 
his suit was brought; that other persons named, ave 
the owners and holders, and that these alleged facts 
were ascertained in October last, from the testimony 
of the plaintiff and one other person, given before 
the grand jury. 

It is not pretended that the plantiff was not the 
owner or holder of the coupons, at the time this suit 
was brought or when the writ of error herein was 
sued out. It is not pretended that the State has any 
detence against the alleged real owners, of which it 
would be deprived in the suit by the plaintiff. It is 
not alleged, nor is it true, that said alleged owners, 
are not citizens of Louisiana. It is not pretended 
that any fraud upon the jurisdiction has been com- 
‘mitted, and none has been committed. 


The coupons sued on are payable to bearer, and 
payment to the holder will discharge the debt of the 
defendant. Possession of a promissory note payable 
to bearer, or to order and indersed in blank, is prima 
facir evidence of title, and its productien in evidence 
in plenary proof thereof. Collins v. Gilbert 94 U.S. 
R. 753. | 

The defendant not alleging any meritorious de- 
fence, cannot urge that the plaintiff is no longer 
the real party in interest. Lum v. Robertson 6 Wall 
277. O' Brien v. Smith 1 Black, 99. 

The case was heard on demurrer. The matter 
alleged in the affidavit if coupled with proper aver- 
ments, might be availed of upon a plea to the action. 
Here it is a matter de hors the record. We know of no 
procedure whereby issues of fact de hors the record 
can be joined or tried in this Court upon error. This 
court acts upon the case as made in the court below 
when judgment was rendered, and will not go outside 
of the record as then made up. Of?s v. Oregon Steam- 
ship Co., 116 U.S. R.548; Simmerman v. Nebraska, 
116 U.S. R. 54; Reed v. Marsh, 18 Pet. 153. 

The affidavit discloses that the alleged facts were 
known to the Attorney General last October; but 
they were first made known to this Court as well as 
to counsel on the day assigned for the judgment of 
the case. 

We respectfully submit that the affidavit should 
not be permitted to be filed. 

J. D. ROUSE, 
WM. GRANT, 
Of Counsel for Plaintiff in error. 

Washington, D. C., January 20, 1890. 


IN THE 


Supreme Court of the alnited States, 
THIS 21st pAy or JANuARY, A. D. 1890. 


rr ee 


OCTOBER TERM, 1889.—No. 4. 


BERNARD B. Hans 
vs. 


Tue STATE or LOUISIANA. 


MOTION ON BEHALF OF DEFENDANT IN ERROR. 


And now comes the defendant in error, through Alex- 
ander Porter Morse, its counsel, and moves the Court as 


follows: 


1. That the defendant in error have leave to file the an- 
nexed affidavit. 


2. That a rule be granted against plaintiff in error to show 
cause, if any, why the matter set forth in the said affidavit 
should not be inquired of by this Courtand such action had 
thereon as may be agreeable to the course of practice and 
decision in this tribunal.* 


3. And that pending proceedings under such rule the 
hearing of this cause be postponed. 
ALEXANDER PortTER Morse, 
Of Counsel for Defendant in Error. 


* Lord vs. Veazie, 8 Howard, 255. 
Chamberlain vs. Cleveland, 1 Black, 425. 
American Wood Paper Co. vs. Heft, 366. 
Dakota vs. Glidden, 113 U.5., 225, 226. 
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Srate or Lourstana, City of New Orleans: 


Walter H. Rogers, attorney general of the State of Louis- 


iana, makes oath and says: 


That there is now pending before the Supreme Court of 
the United States the cause of Bernard B. Hans vs. The 
State of Louisiana, and the same has been fixed for hearing 
on Monday, January 20th, 1890. 

That although Bernard B. Hans appears by averment in 
the record as the owner of the coupons sued upon and Is 
appellant from the judgment against him, he is not the 
owner of said coupons; that he is totally without interest: 
in the same; that the same.are owned by Isidor Newman, 
Moore Hyams & Co., and Fazende & Seixas, of the city of 
New Orleans. 

That your deponent, who was not attorney general when 
the said cause was tried in the cireuit court, discovered said 
fact during an investigation into the defalcation of one, E, 
A. Burke, late treasurer of the State of Louisiana, about 
October, 1889; that said Hans testified before the grand 
jurors of the parish and city of New Orleans that he did 
not own said coupons sued upon, did not have them in his 
possession, that he simply allowed the use of his name, and 
that the real owners were Isidor Newman, Moore Hyams & 
Co., and Fazende & Seixas, of this city. 

That said Isidor Newman also testified to same facts and 
furnished a list of said coupons, which were then and now 
in his possesion. 

That the said Hans is without interest in the matter and 
is urging a purely moot proposition to this honorable Court, 
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in the result of which he has not and cannot have any in- 
terest whatsoever. | 

That no evidence was in writing taken before said grand 
jury. ; 

That these facts are presented to the Court for such action 
as may to it seem just and proper, and for the further reason 
that deponent believes it to be his duty as a public officer 
to furnish said information; that all of said facts are true 
and he is prepared to fully substantiate the same in any 
manner or form of proceedings that this honorable Court 
may require. 

W. H. Roacers, 
Attorney General, State of Louisiana. 


Sworn to and subscribed before me, notary, on this 18th 
day of January, 1890. 
BENJAMIN Ory, 
[L. s.] Notary Public. 


Supreme Court of the United States. 


Ocronen Tero, 188%. 


Bernarp B. Hays, 
rs. No. t. 


The Sratre or Lovwistana, 


Oe ae 


be THe Crrevir Courr or tur Unxtrep Srares 


FoR THE BKAstTeErRN Disrricr or LouIstana. 


BRIEF von A ee rT 


B. J. SAGE, 
A. PORTER MORSE, 


Of counsel jor the State of Louisiana. 


These are federal suits on simple debts, or bonds or 
coupons, brought by persons who are members, citi- 
zens and subjects of their respective States. 

This court has many times ruled that neither the 
several States northeir union can besned without their 
consent, and indeed, has never seemed to think other- 
wise. Hence it were absurd for me to argue and cite 
authorities to show the court to be right, 

But the point is now made here and the affirmative 
held with much foree and show of authority, and I beg 
leave to submit some deductions from the constitu- 
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tional provisions involved, as well as from cardinal 
principles and leading authorities, in the negative. 

[ shall contend: 

1. That there can be no jurisdiction over the gov- 
erning power or its case without its consent 

2. ‘That in our system, all intended jurisdiction is 
written, and the parties designated. 

5. Phat it seems fatal to these cases that the Supreme 
Court has original jurisdiction, in all cases in which 
a State shall be a party. The option given by Con- 
gress to States and ambassadors to sue in inferior 
federal courts affects not the question. 

4. That in the nature of things, the court (or judi- 
cial agency,) instituted by the governing power, can 
have no jurisdiction over it. 

5S. That Chisholm ps. Georgia, is not citable. 
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There can be no jurisdiction over the governing 
power or its case, without its consent. 

One of the briefs, that of Mr. Phillips, in the case of 
North Carolina os. Temple, states that,— 

By the common law, the Eknglish Crown is obliged 
at the instance of asubiect oralien friend, torefertothe 
regular courts for hearing and determination, what- 
ever issues upon rights of property may have been 
raised by the act of the crown, if such issues would 
have been so referable, if raised by the act of a private 
party. 

That is to say, if the law provide that the crown or 
its representative may be impleaded ina given case or 
class of cases, the judgment that may be rendered will 
be complied with. ‘This is a fairstatement of our law. 
If there be a’constitutional provision or special statute 
showing a continuing consent of these States to be 
sued, they will appear in court, and if cast, satisfy the 
judgment. 
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This position of the opposing counsel is sustained 
by English authorities, but these also show the con- 
sent of the crown to be a condition precedent to juris- 
diction. 

“Tn re. Ware’s Trusts,” 23 Law Times, R., 737, it is 
said that “ where the crown being interested in respect 
of administration duty, consented to appear, the court 
decided the question between the crown and the sub- 
ject on petition.” “ Where the crown consented to. 
appear.” 

In the case of Atkinson os. The Queen’s Proet ir, 25 
Law Times, R., 164, Lord Penzance said: 


“TT find ne ease, statute or principles from which it 
ean be deduced, that the court is entitled to make an 
order for costs as ayainst the crown. It isa general 
principle well-known in Westminster Hall, that the 
crown is not liable as regards costs, and it is another 
principle, that the crown is not bouna by any statute 
unless specially named.” 


And in Queen os. Commissioners, English Law Re- 
ports, 7 Queen’s Bench, 894, the Lords Justices 
held that “ when a duty has to be performed (if Linay 
use that expression) by the crown, this court cannot 
claim, even in appearance, any power to command 
the crown; the thing is out of the question. Over 
the sovereign we can have no power.” 

The same principle is recognized in the case of 
Hettihewage Appu os. The Queen’s Advocate, 9 Appeal 
Cases, 571, which came before the House of Lords or 
the Judicial Committee of Privy Couneil, from Cey- 
lon. It was contended that before the transfer of 
sovereignty from the Dutch to the English, the Dutch- 
Roman law recognized a usage that the representative 
of the sovereignty was suable: the court held that 
there was no evidence of such usage, but that, under 
a long existing statute, the English Crown’s Otlicial— 


say the Queen’s Advocate, was impleadable, and that 
as the defendant in a suit brought by the crown, had 
pleaded and proved a reconventional demand against 
the crown, it must be sustained and allowed as a set- 
off; but it was distinetly recognized that the court 
could only take cognizance of an issue against the 
crown by its consent. 

In the case of Twycross vs. Dreyfus, 5 Ch. Div., 604, 
it was held that the sovereignty of Peru could not be 
cited, either at home or in the courts-of England, be- 
cause not subject to suit. All the above cases ayree 
with the rulings of our court, which I need not cite, 
for the reason above given. 

If, therefore, our crown or sovereign or political 
people, be shown to have consented to this jurisdiction, 
eifher in the Federal Constitution or by a special 
statute, and this consent be continued: (but not other- 
wise) the court can proceed to hear and determine, 
and its judgment will be complied with. But I sub- 
init that it is only the issue or case that the court de- 
termines—compliance being, in the nature of things, 


ex gratia. 
I]. 


In our system, all intended jurisdiction is written. 
and the parties desiqnated, 


We must Keep it in mind that our constitutions and 
laws are the offspring of the political people’s will,’ 
and are written so that the subjects can read and know 
and obey them, e. g., the written words “ helween a 
State and citizens af another State” were the sole al- 
lezed basis-of citing Georgia in the Chisolm ease. so 
the written words “ between a State and her citizens ” 
are needed to justify citing North Carolina and Louis- 


igna herein. 


Now, considering that the “ duties ” of this Govern- 
iment are “ defined ” and the © objects of its attention ” 
“designated” in writing, it will strike any lawyer, 
who looks closely, that the actual des/qguation of par- 
ties by the constitution itself, excludes the defendants 
in these cases. It is obvious thout the States, in the 
act of uniting themselves and forming their agency 
of Federal Government, have vested their judicial 
power—that is to Say, “the judicial power of the 
United States ”—by Article II] of their constitution, 
“in one supreme court, and in such inferior courts as 
the Congress may from time to time establish ;” and 
that, on surveying the whole field of possible parties, 
they have carefully provided that their “ judicial 
power shall ealend to all cases, in law and equity, 
arising under this Constitution,” the laws, treaties, ete., 
and have then proceeded to“ desiguate” precisely the 
parties over whom, and over whose cases, the said 
“judicial power shall erlend,” viz.: 

1. Cases affecting ambassadors, ete. 

Cases of adimiralty, ete. 


3. Cases between the United States and other par- 


4. Cases between two or more States. 


5. Cases between a State and ecitizens of another 


G. Cases between citizens of different States. 
7. Cases between citizens of the saiine State, elaim- 
ing land under vrauts of different States. 

8. Cases. between a State or her citizens and foreign 
States or citizens. 

These are all the cases. The ease between A CITI- 
ZEN AS PLAINTIFF AND HIS OWN STATE, is left 
out, becanse * the parties to the compact ”’—as Hamil- 
ton called them—did not /vlend to “extend” the 


power to it. 


f 


It seems to me important here to note, that the 
whole field of Federal jurisdiction is gone over a sec- 
ond time in the same article, in declaring and defining 
what is original and what ts appellate. In certain 
cases “the Supreme Court,” it is said, “shall have 
original jurisdiction.” “ /x a// the other cases before- 
mentioned the Supreme Court shall have appellate 
jurisdiction,” ete. Original and appellate must cover 
the whole ground of Federal jurisdiction, and of 
course inelude that of the “inferior courts.” It seems 
obvious, therefore, that this case is not within intend- 
ment—/. ¢., Within the languave of the instrument as 
an implicated fact. If such fact be not there found, 
we must infer that the political people did not intend 
that their “judicial power shall extend” to it. 
Neither case nor party is “defined” or * designated.” 

A feeble attempt to evade this exelusion by non- 
mention, is made by asserting that THE SU BJECT- 
MATTER CGIVES JURISDICTION, irrespective of 
parties, because it is written that the Federal © judicial 
power extends to all cases in law and equity arising 
under this constitution” and the federal laws and 
treaties; but, obvionsly, this begs the question, for the 
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obligations sued on cre those of the people—the politi- 
cal people—the voverning power; and to execute the 
judgment, the Government’s means of governinz, and 
of supporting government, must be seized and sold. 
The jucicial power belongs to the political people, as 
their agency and instrumentality for doing justiee, 
and they submit—not themselves, but-—their cases to 
it. Evidently, our opponents do not reflect that “the 
subject-matter” must bein a case of law or equity ; 
that a case must be between pursf/es, and that the par 
ties must be spee/fed in the constitution. 


ITT. 


It seems fatal to these cases that the Supreme Court 


has original Jurisdiction in all cases in which a State 


vo ag - 
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shall be a party. The option given by Congress to 
States and ambassadors to sue in inferior Sedera! 


courts affects, not the question. 


The constitution actually exeludes the jurisdiction 
in question and places the matter beyond argument, 
and as these two States have in formal pleading, 
plainly refused their consent to be sued in the federal 
Cirenit Court, this supreme tribunal can but say to 
these plaintiffs: © This is vour only court of first in- 
stance because it is written in ‘the Supreme Law, 
that (7 a// cases, ‘in which a State shall be a party, 
the Supreme Court shall have original jurisdiction.” 
That isa plain constitutional provision which these 
States have a right to. and which they now claim in. 
formal pleading. 

The law of Congress giving the federal Cireuit 
Courts jurisdiction of snits brought by ambassadors or 
States, simply gives them the choice of that jurisdic- 
tion, but gives to the court no power of citing them. 


[\. 


ln the nature of things, the court (or judicial agency) 
instituted by the governing power, can have no juris- 
diction over ¢f. 

It is certain that the political people, whether 
formed as a nation or a federacy are the sovereign 
power, and that this honored tribunal —* the people’s” 
most eminent and august public servants, are its 
avency for doing national or federal justice, no matter 
how the said justice is styled; and I submit, that 
neither naturally nor lawfully can the political people 
or sovereign power, whether nation or States, be sub- 
jected to the jurisdictional coercion of its judicial ser- 
vants, and that this tribunal can but use the very 
language I have quoted from the English cases, viz: 


* This court cannot claim, even in appearance, any 
ower to command the crown * over the soy- 
ean have no power.” 


It seemns plain that here as in England, the eourt in 
SuCii Cases decides the “COULTPOVersy " or “ issue,” but 
has no coercive right over States or “the United States” 
as will be more clearly seen. But let us exhibit the 
actual. 


(GRADES OF GOVERNING AUTHORITY. 


In arguing from the nature of things, may we not 
say that sovereignty is the top of authority, or rather 
the sum of authority, it being the plenary right of 
Governinent which delegates all ruling power, l beg 
leave to symbolize this right, whieh necessarily dwells 
always in the political people, by an indelible line. 
tainatters not whether they are one State or forty- 
two; | syinbolize their constitution by drawing under 
ita second lines their Government by a third: and the 
people and their belongings, which «are the subjects 
of Government, by a fourth and bottom line. [ thus 
depict the everlasting grades of republican authority 
ina colloeation which revolution only can change. 
“The people” are atop andthe people are at the bot- 
tom—each man being a subject, and indeed, voting 
only as a subject, at the bottom, while each man is a 


part of the governing power, this two-fold eapacitys 
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being a necessity of self-governinent. The people as 
organized, govern the people as persons, society gov- 
erns its members. Hlenee the court must see, Ol re- 
flection, that the inherent and original authority, the 
sovereign power, symbolized by the first line—eannor 
be under to derivative authority symbolized by the 
third; or in ether words, that the masterand sovereien 
ecnnot be subject to a citation, capias, fieri facias, 
mandamus, or any other coercive process issued by 
his judicial servant. 


"2. 


I find no evidence in American [istory that anyone 
of note ever thought otherwise. Most striking is the 
eoncurrence of Madison, MInson, and Marshall in the 
Virginia ratifying convention—no three actors being 


higher anthoritv. (IIL El Deb., 527, 533, 555). 

In showing further how the nature of thinyws, or 
philosophy affects, or perhaps controls the matter, | 
bey leave to quote froin an arguinent prepared and 
printed fora case some years ago, involving mainly 


the same issne. 


“Tneonsidering questions involving the parties to— 
the obligations of—and the remedies on, government 
bonds, it must always be Kept in mind that ove party 
is Ghore . and the other beneath the lar. In every (rals- 
aetion of a person with a State, or with the associa- 
tion of States, these reintive positions ore niainiained ; 
one is subject to judicial coercion, while the other is 
Heol. kivery feder: | or State bondholder eontemypl ited 
this, and agreed to it. He ean have no judicial aid to 
compel either the State or the United States to pay the 
bond. te must rely for lis payment vlone on the 
Oobligor’s vood faith. The alternative is war. This is 
plain Comumon sense, and is the principle reeognized 
by Vir. Webster in his celebrated Daring letter of 
Is59,and | know of no eminent publicist who ever 
thought otherwise. 


‘Such contract consists of essential obligations and 
qualities, and is an entity, with a make-up and char- 
acter established at its origin. Mere transfer from a 
private party toa State cannot so change it that rights 
of action will spring from it, whieh could not do so 
originally. Is such bond technically a chose in ae- 
tion? Surely the heart of it; in other words, that 
which is bought and sold—the thing of value—is a 
vovernment’s promise—a sovereign’s faith. Further 
on, | think we shall see clearly that there can be no 
judicial cognizance of it.” 


Again: “ The law of the land and the s/faf/us of the 
obligor are to be considered as a part of said contract, 
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so that subjection to the law, and to judicial coercion, 
were not obligations thereof, and were not contemplated 
by the parties. In short, non-coercion was agreed to 
beforehand—the holder of a State bond, like the 
holder of a federal one, accepting the good faith of the 
Dligor as the oDligation of the contrict. As the vreat 
Hamilton deliberately wrote on this very subject, the 
State is ‘free from every constraint but that whieh 
flows from the obligations of good faith. (Federalist, 
Art. 81.) 


Avain, in the exereis: of such coercive jurisdiction, 
the “ house is divided against itself "—Government at- 
facks itself. 


“ This is, if possible, a more serious objection than 
‘any vet considered. This debt is owed by the people 
in their governing capacity, and itis the property and 
means they hold for governmental purposes, which are 
sought to be exeented; and it is the same, whether 
we adopt the theory of State or muitional sovereignty. 
Suppose we adinit. for arguiment’s sake, the latter, 
hamely : that lie Slales Over 7, rirvlite of lhe Nae 
tion’s delegqative authority, having no status or rights 
but what the nation has Piven them. As people, there- 
fore, they are Inte:rral parts of the nition, charged by 
it with the major portion of the functions of the gov- 
ermment, and holding from it, in trust, the publie 
property and meons consecrated to vovernmental pur- 
poses. Now we can see how absurd it would be for 
the judicial servitors of this great unity of vovern- 
ment to be ordered to attack the other institutional! 
parts of the same government, and seize and sell all 
the invterial means they hold in trust for performing 
their duty. So that the national theory, which’ both 
history and philosophy stamp as untrae and absurd, 
does not help the opposition at all. To give the Gov- 
ernment coercive power over itself, or any portion of 
it=elf— power to seize and sell its own Meadis— power 
to mandamus or enjoin all its parts in detail, is like 
‘attempting,’ as Governor Sullivan aptly said, ‘ to erect 
a temple beneath its own foundations.’ ” 


Again, “wo means exist fo make a state pay.” The 
people have never delegated to their judicial agency, 
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either in constitution or statute, any authority or ma- 
chinery whatever to compel the politieal people to 
pay their publie debts. Indeed, they, in establishing 
the constitution, acted In view of the oppressive debts 
they then owed, and sought to prevent the possibility 
of such coercion. All contemporaneous history proves 
this, especinily that of the eleventh amendment. In 
fine wé lack, as we probably ever will lack, the law and 
machinery for such coercion, for surely as the eon- 
stitution contains no such power, and prohibits al! 
powers not delersated, no consress of states will ever 
dare to provide for a coercion of themselves severally. 
The power to do so was emphatically reprobated and 
rejected in the covention of 1787, as often as proposed, 
und was moreover carefully guarded against, so as to 
cover every possible case or attempt.” 


CHISHOLM V. GRORGIA IS NOT CTTABLE 


\s to jurisdiction; and | beg leave to submit that it 
should be repudiated in all its parts, by barand beneh, 
because it was adjudged and condemned as usurpatory 
by the politieal people. 

The moment the usurpation took piace, Massaechn- 
setts, in her legislature strack the key-note of amend- 
ment, as follows—to which there was no discordant 
sound of any note. Tler motion was to “obtain such 
“imendments * * * as will remove any clause or 
article of the said constitution, which may be con- 
slrued to imply a decision that a State is compelled to 
answer, (uw any suit by an individual or individuals, 
ii any court of the United States.” This, therefore, 
beeame subsequently the /a/ of the political people: 

ve Ie ase nol wile v judicial (‘Or reion , Cer ruling 
will is nol subject to constraint Accordingly, Con- 
vress formulated the eleventh amendment, which was 
adopted by the States. and added to the Constitution 
in 1798: and the Federal Supreme Court, in Holling- 


worth os. Virginia, considered that the amendment 
was “adopted by the constitutional number of States,” 
(not the nation), and unanimously decided that “ there 
could not be exercised any jurisdiction in any ease, 
past or future, in which a State was sued by the citi- 
zens of another State, or by citizens or subjects of any 
foreign State.” Undoubtedly the object of the amend- 
ment was to keep the political will, which acts in all 
devising of government; inall establishing of govern- 
ment; and in all eveculing of goveriument, just as it 
was before the Constitution was made—‘‘free from 
every constraint but that which flows from the obliga- 
tions of good faith.” 


IN CONCLUSION, 


[ bes: leave to submit, with great deference, as well as 
fear that | may be found somewhat in error—the con- 
clusions to which my research and reasoning have led 
me. 

1. The contention, resulting in the eleventh amend- 
ment, was the non-suability of the State: and the 
wording of the said amendment naturally followed the 
fact that the plaintif® in the Chisholm ease was a 
“ejtizen of another State;’ and moreover the suit in 
the federal court by 2 citizen against his own State 
without her consent was probibly thought of as ab- 
surd, if thought of at all. 

2. The so-called amendment amended nothine. but 
condemned and forbade a usurpation, attempted under 
pretence of construction -—or, in other words, an as- 
sumption of power—as Massichusetts expressed it— 
“repugnant to the first principles of a federal govern- 
ment.” 

3. The thing bousht, inva State or federal bord, is 
the pledge of faith and honor—this being the “ obli- 
vation of the contract.” 


lL. It is not a chose in action, as no right of action 
was intended, or could spring from it. The “comseu?” 
of the State, or of the Union, (and not the right of ac 
tion), is what gives the right to hear and determine. 

5. No coercive jurisdiction exists or can exist in the 
federal court over a State, or the Union, because the 
court derives its whole existence, and all its authority 
from ‘‘the several States whieh may be ineluded 
Within this Union,” ¢. ¢, “The United States.” 
(Const., Art. 1.] 

6. Inany “controversy ” to which the State or the 
Union isa party, such party “refers lo the regular 
courts for hearing (fl ndd term fnation, whatener issines” 
it consents to be impleaded on, but is itself not in and 
under the dominion of the federal ageuey or any part 
thereof, in any sense or for any purpose. 

7. If the judgment be against the State or Union, 
compliance is necessuirily ev gratia, and sovereicn 
faith is the security. 

8. [submit that Convress has no power to add to 
constitutional jurisdiction, or to the means or machin- 
ery of judicial coercion of States to pay their debts, 
since “nothing is to be taken as conceded, but what is 
given in unmistakable terms, or by an implication 
equally clear.” 7 Otto, 659. 

Bb. J. SAGE, 
\. Porrer Morse, 
Of ( ounsel for lhe State of Louisiana. 
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SUPREME COURT 


OF THE UNITED STATES. 


No. 257. 
BERNARD B. HANS, PLAINTIFF IN ERROR, 
VETSUS 


THE STATE OF LOUISIANA. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 


STATES FOR THE EASTERN DISTRICT OF 


LOUISIANA. 


BRIEF ON BEHALF OF THE STATE OF LOUISIANA 


The plaintiff, Hans, a citizen of the State of Lowsi- 


ana, brings this action against the State of Louisiana. 


The State is the only party defendant. 


Judgment 
is prayed against her absolutely for the sum of 


eighty-seven. thousand five hundred dollars (387,500), 


ne ae a: Sp Bile 


with legal interest from January 1, 1880, until paid, 
and all costs of suit. 

The jurisdictional fact averred is, that the State 
has sought to impair the validity of a contract in 
violation of Article 1, Section 10 of the Constitution 
of United States. 

Certain bonds and coupons were issued under an 
act of the Legislature of the State, approved January 
24,1874. That these bonds matured in forty years, 
and the interest, payable semi-annually at the rate of 
seven percent per annum, was represented by cou- 
pons attached to the bonds. 

In the year 1874 this act was recognized by a con- 
stitutional amendment, as follows: 

* No. 1. The issue of consolidated bonds, author- 
ized by the General Assembly of the State at its 
regular session in the year 1874, is hereby declared 
to create a valid contract between the State and each 
and every holder of said bonds, which the State shail 
by no means and in no wiseimpair. The said bonds 
shall be a valid obligation of the State in favor of 
any holder thereof, and no court shall enjoin the 
payment of the principal or interest thereof or the 


levy and collection of the tax therefor. To secure 


such levy, collection and payment, the judicial 
power shall be exercised when necessary. The tax 
required for the payment of the principal and inter- 
est of such bonds shall be assessed and collected 
each and every year until,such bonds shall be paid, 
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principal and interest, and the proceeds shall be paid 
by the treasurer of the State to the holder of 
4 said bondsas the principal and interest shall fall 
due, and no further legislation or appropriation 
shall be requisite for the said assessment and collec- 
tion and for such payment from the treasury.” 
In 1879 another Constitution for the State was 
adopted, and among its provisions were the following: 


‘“* That the coupon of said consolidated bonds fall- 
ing due the first of January, 1SS80, be, and the same 
is hereby, remitted, and any interest taxes collected 
to meet said coupons are hereby transferred to defray 
the expenses of the State governinent ;” and further 
ordained by Act 257 of the Constitution (1879): “The 
Constitution of this State, adopted in 1868, and all 
amendments thereto, is declared to be superceded by 
this Constitution.” 

The State, through her Attorney General, excepted 
to the suit: 

1. That the court was without jurisdiction ratione 
persone. 

2. Plaintiff cannot sue the State without her per- 
mission, 

3. That the Constitution and the laws do not give 
the Circuit Court jurisdiction of a suit against the 
State. 

This exception was sustained by the judge « quo, 
and from a judgment dismissing him he took writ 
of error from this honorable Court. 


von 


ARGUMENT. 

Plaintiff will urge, following his argument before 
the Circuit Court, that the 11th amendment to the 
Constitution of the United States divests no other 
jurisdiction of suits against a State than when 
brought by a citizen of another State or of a foreign 
State, leaving the jurisdiction in all other cases 
unimpaired. 

To this position is most respectfully opposed the 
opinion of Mr. Justice Bradley. 114 U.S. page 337. 

In the dissenting opinion on the Virginia coupon 
cases, 114 U. S., Bradley, J., on page 337, says: 
“The Eleventh Amendment, it is true, does not pro- 
hibit the extension of the judicial power of the 
United States to suits prosecuted against a State by 
its own citizens. But the evident reason of this is, 
that the judicial power was not granted to the 
United States by the original constitution in such 
cases; hence, as it was not granted, it was not 
deemed necessary to prohibit it. It was evidently 
supposed that the control of all litigation against a 
State by its own citizens was in its own power, 
amongst that mass of rights which was reserved to 
the States and the people. It would be very strange 
to say that, although a State cannot, in any case, be 
sued by a citizen of another State since the adoption 
of the Eleventh Amendment, yet, in a case arising 
under the Constitution and laws of the United States, 
it may be sued by its own citizens. This would be 
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to deprive a State, with regard to its own citizens, of 
its sovereign rights of exemption from suit. It seems 
to us that the absurdity of this proposition is its suf- 
ficient answer. ‘“Jnless the State chooses to allow 
itself tou be sued, it cannot be sued ; it has this prero- 
gative, ifno other. It is admitted, in point of form, 
that it cannot be sued by citizens of other States, or 
of foreign States, because of the Eleventh Amend- 
ment. The whole argument of the opinions of the 
majority of the court is directed to the object of 
showing that the State is not sued in the suits under 
consideration. We do not remember that it is any- 
where contended that the State can be sued by its 
own citizens, against its own law, merely because 
the Eleventh Amendment does not in terms extend 
to that case.” 


In his concurring opinion in Antoni vs. Green- 
how, 107 U.S., Matthews, J., on p. 783, says: “But 
for a breach of its contract by a State no remedy is 
provided by the Constitution of the United States 
against the State itself; and a suit to compel the 
Officers of a State to do the acts which constitute a 
performance of its contract is a suit against the State 
itself. If the State furnishes a remedy by process 
against itself or its officers, that process may be pur- 
sued because it has consented to subinit itself to that 
extent to the jurisdiction of the courts; but if it 
chooses to withdraw its consent by a repeal of all 
remedies, it is restored to the immunity from suit, 
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which belongs to it as a political community, respon- 
sible in that particular to no superior.” Antoni was 
a citizen of Virginia. 

Judge Billings, in his opinion, says: 

In Louisiana vs. Jumel, Auditor, and Elliott vs. 
Wiltz, Treasurer of the State of Louisiana, and 
others, reported in 107 U.S. R., page 711, it was held 
by this court, and subsequently declared by the Su- 
preme Court, that the suit was, in substance and ef- 
fect, a suit against a State, and, therefore, that this 
court had no jurisdiction to hear or determine the 
same. 


This suit is brought upon obligations similar in all 
respects to those involved in the Elliott case, 1. e., 
issued under the same legislative and constitutional 
guaranties and impeded and defied by the same con- 
stitutional ordinance. There the plaintiff was aciti- . 
zen of the State of New York. Here the plaintiff 
is a citizen of the State of Louisiana. 

The greater includes the less. If a citizen of an- 
other State cannot sue, « fortiori a citizen of Louis- 
iana cannot. The effect of the Eleventh Amendment 
of the Constitution was a construction by amend- 
ment of Sec. 2, Art. 3 of the Constitution, and so far 
as under that section it had been held that the .judi- 
cial power included a suit between a State and. citi- 
zens of another State, when the State was defendant 
that construction had been reversed. So far as re- 
lates to the class of cases to which this case belongs, 
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viz: where a State is sued by its own citizens, the 
Constitution had never included it, but had by im- 
plication excluded it. 


L. 


In Cohens vs. Va. 6 Wh. 405, in disposing of sup- 
posed cases where it would be impracticable for the 
courts to protect the constitution, such as the grant 
by a State of a patent of nobility, ete., the court 
says: The article does not extend the judicial power 
to every violation of the Constitution which may 
possibly take place, but to a case in law or equity in 
which a right under such law is asserted in a court 
of justice. If the question cannot be brought into 
a court, then there is no case in law or equity, and no 
jurisdiction is given by the words of the article. 
Pages 406 and 407. 

In explaining the Eleventh Amendment, and say- 
ing that it was prompted by the fear that the States 
which were much invoived would be sued by indi- 
vidual creditors, it says: ‘‘ The amendment, there- 
fore, extended to suits commenced or prosecuted by 
individual creditors, but not to those brought by 
States.” 

The first impression made on the mind by this 
amendment is, that it was intendcd for those cases, 
and for those only, in which some demand against a 
State is made by an individual in the courts of the 
Union. If we consider the causes to which it is to 
be traced, we are conducted to the same conclusion. 
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A general interest might well be felt in leaving to a 
State the full power of consulting its convenience in 
the adjustment of its debts or of other claims upon 
it; but no interest could be felt in so changing the 
relations between the whole and its parts, as to strip 
the government of the means of protecting, by the 
instrumentality of its courts, the constitution and 


laws from active violation. 6 W. 407, 8,9, 19. 


The court holds that a suit against a State is a de- 
mand instituted, proceedings commenced and prose- 
cuted by an individual, the institution and prosecu- 
tion of which are prohibited by the amendment; but 
the prohibition did not apply to a proceeding insti- 
tuted by a State against an individual, which did not 
change its character in any of its stages, the actor 
is still the same notwithstanding any change of 
title, etc. ‘* It is clearly, in its commencement, the 
suit of a State against an individual, which suit is 
transferred to this court, not for the purpose of as- 
serting any claim against the State, but for the pur- 
pose of a constitutional defense against a claim 
made byaState. * * * A writ of error, then, 
is in the nature of a suit or actien when itis to restore 
the party who obtains it to the possession of any- 
thing which is withheld from him, not when its ope- 
ration is entirely defensive.” The court holds that 
where a suit is brought by a State, and defendant 


~ has the record brought before it by writ of error to 


pass upon the validity of his defense overruled by the 
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court below, for the purpose of ascertaining if the 
judgment violates the constitution or laws of the 
United States, the proceeding “can, with no proprie- 
ty, we think, be denominated a suit, commenced or 
prosecuted against the State.” ‘ Nothing is de- 
manded from the State. No claim against it of any 
description is asserted or prosecuted.” = * . . 
Essentially it is an appeal on a single point, and 
the defendant who appeals from a judgment ren- 
dered against him is never said to commence or 
prosecute a suit against the plaintiff who has ob- 
tained the judgment.” And the court goes on to show 
that it is the same with the writ of error—differ- 
ent in form, but not in substance—only a means 
of defense, the mode of procedure by which the 
court exercises its appellate Jurisdiction. 

If the positive provision of Sec, 2, Art. 3, giving 
jurisdiction between States, does not give jurisdic- 
tion of a suit by a State on claims assigned to it, 
and against another State, as held in New Hamp- 
shire and New York vs. Louisiana, 108 U.S. 76, how 
could the general clause about suits under the con- 
stitution and laws be construed to give jurisdiction 
of a suit by a citizen against his own State. The 
court held that the constitution did not give Jurisdic- 
tion of a suit brought by a State for its citizens. The 
suit must be for proper State purposes. 

The jurisdiction of federal courts depends exclus- 
ively on the constitntion and the terms of statutes 
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passed in pursuance thereof. Desty, Fed. Court, p. 
211 (10). They are of limited jurisdiction and can 
exercise no jurisdiction which is not expressly 
granted or conferred by necessary implication. Id. 
(15). Their jurisdiction must be defined by Con- 
eress and cannot be enlarged or restricted by State 
laws. Id. (18.) 

A statute permitting suits against the State Is 
merely of grace, conferring no vested rights. And 
if, while a suit under it is pending, it is repealed, 
the jurisdiction of the court is gone, and it abates. 
Bishop on Stat. Cr. § 1738 a. 

‘The general clause that * the judicial power shall 
extend to all cases in law and equity arising under 
the Constitution of the United States’ establishes 
the rule or boundary of jurisdiction so far as it de- 
pends upon the subject matter of the suit, but was 
not meant co change or affect the capacity or liability 
of parties to be sued. It, therefore, included all 
suits involving or arising under the Federal Consti- 
tution, brought by parties competent to sue against 
parties capable of being sued. It included all suits 
of a requisite character against parties so situated or 
constituted that they could be sued, whether brought 
by individuals or by the United States or one of the 
States or by a foreign government; but it had no 
effect to subject to the jurisdiction of the courts 
parties incapable to be sued. 

‘“* Indeed, it is to be observed that in the enumera- 
tion of the cases to which the judicial power extends, 
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Cons., Art. ILI, Sec. 2, while there is spocified the 
‘vases ‘between a State and citizens of another State 
und between a State and the citizens thereof and 


foreign States, citizens or subjects,’ there is no men- 


tion of cases between a State and its own citizens. 


“It is undoubtedly true that this enumeration of 
parties who could sue merely by virtue of their own 
character would not at all prevent the inclusion 
within the judicial power of other cases on account 
of the nature of the controversy. But when the 
jurisdiction is given merely by the character of the 
question involved it must be a suit in law or equity, 
that is a demand presented against a party defend- 
ant, who, according to its nature and relations to 
others, can be sued. According to the settled ideas 
relating to governments a State can no more be sued 
contrary to its continuing assent than can the dead. 
No matter what the nature of the controversy 
against the dead, human tribunals can take no cog- 
nizance of it. No more can they against a State 
against its will. The reason is that weightiest public 
reasons prevent that control over the treasury and 
resources of a State and the compulsory appropria- 
tion thereof to the extinction of its debts on the part 
of courts which the recovery of a judgment implies 
and necessitates. When the Constitution was adopted 
the effective enforcement of money judgments ob- 
tained in equity was by sequestration, and in law 
by the imprisonment of the debtor, which, of course, 
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would be inapplicable to the indebted States. Not 
more inconsistent with the functions of States, and 
indeed with their very existence or organisms for 
the protection of the lives and property and health 
of the citizens and their advancement by educa- 
tion, is any judicial control over the property of 
the States by bringing them directly before the 
-ourts. 

“ Though they do not make war or peace, nor reg- 
ulate foreign or domestic commerce, nor deal with 
foreign governments, nor with each other through 
treaties, they still must, as sovereigns, regulate the 
taxation of the citizens, and must apply the taxes 
when levied to the repelling of pestilence, to the 
maintenance of schools and public order and the 
promotion of the rights of all its citizens in their 
persons and estates. Its taxes must be levied and its 
public lands disposed of by legislative will, for 
which a mandamus from the courts or a marshal’s 
sale cannot be substituted.” Opinion of Billings, 
J., Record, p. 8. 

The Federal Courts never had jurisdiction over 
contests between States and its citizens. Cohen vs. 
Virginia, 6 Wharten,-402. 

When it was decided in Chisholm vs. Georgia, 2 
Dallas, 419, that under the Constitution a State 
could be sued by a citizen of another State, great 
irritation was produced, which led to the adoption of 
of the Eleventh Amendment. The efforts of the 
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States and of Congress were directed, by the means 
of that amendment, in the language of the Mas- 
sachusetts Resolutions of September 27, 1793, te 
obtaining “such amendments in the Constitution of 
the United States as will remove any clause or arti- 
cles of said Constitution which can be construed to 
imply or justify a decision that a State is compella- 
ble to answer in any suit by an individual or indi- 
viduals, in any court of the United States.” Ames 
vs. Kansas, 111 U.S., p. 66; N. Y. and N. H. vs. 
La., 108 U, S., p. 88. 


In Cunningham vs. Macon and Brunswick R. R. 
Co., 109 U. S., on page 451, the court say: “ It may 
be accepted as a point of departure unquestioned, 
that neither a State nor the United States can be 
sued in any court in this country without their con- 
sent, except in the limited class of cases in which a 
State may be made a party in the Supreme Court of 
the United States by virtue of the original jurisdic- 
tion conferred on this court by the Constitution. This 
principle is conceded in all the cases.” * * And 
on page 457: “ No money decree can be rendered 
against the State, nor against its officers, nor any de- 
cree against the treasurer, as settled in Louisiana vs. 
Jumel. If any branch of the State government has 
power to give plaintiff any relief it is the legisla- 
tive. Why is it not sued as a body, or its members 
by mandamus to compel them to provide means to 
pay the State’s indorsement? The absurdity of 
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this proposition shows the impossibility of compell- 
ing a State to pay its debts by judicial process.” 
Harlan, J., in his dissenting opinion, on page 467, 
admits “that no State can be sued as a party to the 
record, and no judgment rendered against it is as a 
party defendant.” 

When the New York Convention ratified the Con- 
stitution it declared, among other things: “That the 
judicial power of the United States, in cases in which 
a State may be a party, does not extend to criminal 
prosecutions, or to authorize any suit by any person 
against a State.” Elliot’s Debates on the Federal 
Constitution, Vol. 1, p. 329. 

In ratifying the Constitution the Rhode Island 
Convention proposed as one of twenty-one amend- 
ments : 


“IIT. It is declared by the Convention that the 
judicial power of the United States, in cases in 
which a State may be a party, does not extend to 
criminal prosecutions, or to authorize any suit by 
any person against a State; but, to remove all doubts 
or controversies respecting the same, that it be 
especially expressed as part of the Constitution of 
the United States that Congress shall not, directly 
or indirectly, either by themselves or through the 
judiciary interfere with any one of the States in the 
redemption of paper money already emitted and now 
in circulation, or in liquidating and discharging the 
public securities of any one State: that each and 
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every State shall have the exclusive right of making 
such laws and regulations for the before-mentioned 
purpose as they shall think proper.” Vol. 1, p. 334. 

Among all the objections urged by Luther Martin 
against the Constitution and its judiciary system 
(Vol. 1, pp. 344 to 389) in his letter to the House of 
Delegates of Maryland, in which he showed himself 
to be a particularly jealous of encroachments upon 
the States, particularly the small States, there is no 
intimation that he thought any individual could sue 
a State. 

No such objection is to be found among those 
rrged against the Constitution by any of its oppo- 
nents in their reports to their respective Legislatures 
or Governors. 

In replying to the general attack made upon the 
provisions in the Constitution for the federal judi- 
ciary in the Virginia Convention Mr. Madison, in 
Vol. 3, *p. 533, said: “Its jurisdiction in contro- 
versies between a State and citizens of another State 
is much objected to, and perhaps without reason. It 
is not in the power of individuals to call any State 
into court. The only operation it can have, is that 
if a State should wish to bring a suit against a citi- 
zen” (of another State) “it must be brought before 
the federal court. This will give satisfaction to in- 
dividuals, as it will prevent citizens, on whom a 
State may have a claim, being dissatisfied with the 
State courts: * * * andif the State should con- 
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descend to be a party, this court may take cognizance 
of it.” Vol. 3, p. 535. 

John Marshall, in the Virginia Convention, said : 
Vol. 3, p. 419: “The State governments did not 
derive their powers from the general government. 
They retain all the powers not delegated.” 

In discussing the judiciary, page 500, he said: 
“With respect to disputes between a State and the 
citizens of another State, its jurisdiction has been 
decreed with unusual vehemence. IL hope that no 
gentleman will think that a State will be called at 
the bar of the federal court. Is there no such case 
at present? Are there not many cases in which the 
Legislature of Virginia is a party, and yet the State 
is not sued? It is not rational to suppose that the 
sovereign power should be dragged before a court. 
The intent is, to enable States to recover claims of 
individnals residing in other States. I contend this 
construction is warranted by the words. But, say 
they, there will be partiality in it if a State cannot 
be defendant—if an individual cannot proceed te eb- 
tain Judgment against a State, though he may be 
sued by a State. 

“It is necessary to be so, and cannot be avoided. 
I see a difficulty in making a State defendant, which 
does not prevent its being plaintiff. If this be only 
what cannot be avoided, why object to the system 
on that account ? 


“Tf an individual has a just claim against any 
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particular State, is it to be presumed that on applica- 
tion to its Legislature he will not obtain satisfaction? 
But how could a State recover any claim from a citi- 
zen of another State, without the establishment of 
these tribunals.” 

Alexander Hamilton, in the Federalist LXXX, p. 
364, says : 

‘* It seems scarely to admit of controversy that the 
judiciary authority of the Union ought to extend to 
these several descriptions of cases; * * * and, 
lastly, to all those in which the State tribunals can- 
not be supposed to be impartial.” (It is evident that 
Mr. H. thought this the reason why the jurisdiction 
of the United States courts was extended to contro- 
versies between a State and citizens of another State, 
Art. 3, Sec. 2, p. 473 of Fed.; it being the supposi- 
tion that if a State sued the citizens of another State 
its own courts would be more apt to be partial and 
biased in its favor than would the federal courts.) 

In contending that no harm could result to the 
States from such jurisdiction, he says: 

“It has been suggested that an assignment of the 
public securities of one State to the citizens of an- 
other would enable them to prosecute that State in 
the federal courts for the amount of those securities ; 
a suggestion which the following considerations prove 
to be without foundation. 

It is inherent in the nature of sovereignty not to 
be amenable to the suit of an individual without its 
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consent. This is the general sense and the general 
practice of mankind, and the exemption, as one of 
the attributes of sovereignty, is now enjoyed by the 
government of every State in the Union. Unless, 
therefore, there is a surrender of this immunity in 
the plan of the convention, it will remain with the 
States, and the danger intimated must be merely 
ideal. The circumstances which are necessary to 
produce an alienation of State sovereignty, were 
discussed in considering the articles of taxation, and 
need not be repeated here. A_ recurrence to the 
principles there established will satisfy us that there 
is no color to pretend that the State governments 
would, by the adoption of that plan, be divested of 
the privilege of paying their own debts in their own 
way, free from every constraint, but that which flows 
from the obligations of good faith. The contracts 
between a nation and individuals are only binding 
on the conscience of the sovereign, and have no pre- 
tence fo a compulsive force. They confer no right 
of action independent of the sovereign will. To 
what purpose would it be to authorize suits against 
States for the debts thev owe? -How could recov- 
eries be enforced? It is evident it could not be done 
without waging war against the contracting State 
and to ascribe to the Federal Courts by mere impli- 
cation and in destruction of a pre-existing right of 
the State governments a power which would involve 
such a consequence, would be altogether forced and 
unwarrantable.” 
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In combatting the objection urged against the 
power of taxation, that it did or might encroach 
upon the powers of the States, Hamilton. p. 138, 
says: “The State govermnents, by their original 
constitutions, are Invested with complete  sover- 
eignty ; 
willing here to allow, in its full extent, the justness 
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and on pp. 159 and 140, he says: “To am 


of the reasoning which requires that the individual 
States should possess an independent and uncontroll- 
able authority to raise their own revenues for the 
supply of their own wants. And making this con- 
clusion, [ affirm that (with the sole exception of 
duties on imports and exports) they would, under 
the plan of the convention, retain that authority in 
the most absolute and unqualified sense; and that 
an attempt on the part of the national government 
to abridge them in the exercise of it would be a 
violent assumption of power, unwarranted by any 
articles or clause of its Constitution. 

An entire consolidation of the States into one 
complete national sovereignty would imply an entire 
subordination of the parts; and whatever powers 
might remain in them would be altogether depend- 
ent on the general will. But as the plan of the con- 
vention aims only at a partial union or consolida- 
tion, the State governments would clearly retain all 
the rights of sovereignty which they before had, and 
which were not, by that act, exclusively delegated to 
the “nited States. This exclusive delegation, or 
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rather alienation, of State sovereignty would only 
exist in three cases.” He then continues to demon- 
strate that the power of taxation in the States was 
equal to and concurrent with the same power in the 
Federal government. He says, on page 142: “ It is 
not, however, a mere possibility of inconvenience in 
the exercise of powers, but an immediate constitu- 
tional repugnancy, that can, by implication, alienate 
and extinguish a pre-existing right of sovereignty. 

“The necessity of a concurrent jurisdiction in 
certain cases results from a division of the sovereign 
power and the rule that all authorities, of which the 
States are not explicitly divested in favor of the 
union, remain with them in full vigor, is not only a 
theoretical consequence of that division, but is 
clearly admitted by the whole tenor of the instru-° 
ment which contains the articles of the proposed 
constitution.” On page 145 he says: ‘“ The indi- 
vidual States would, under the proposed constitu- 
tion, retain an independent and uncontrollable 
authority to raise revenue, to any extent of which 
they may stand in need, by every kind of taxation, 
except articles on imports and exports.” 

Those who deal in the bonds and obligations of a 
sovereign State are aware that they must rely alto- 
gether on the sense of justice and good faith of the 
State, and that the judiciary of. the State cannot 
interfere to enforce these contracts without the con- 
sent of the State, and the courts of the United States 
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are expressly prohibited from exercising such a 
jurisdiction. 20 Howard, 530. 

In a suit brought to recover the proceeds of a 
captured ship (the ‘“* Active”), under sentence of a 
Court of Admiralty, the court says (C. J. Marshall): 

‘It is contended that the Federal Courts were de- 
prived of jurisdiction in this cause by that amend- 
ment of the Constitution which exempts States from 
being sued in these courts by individuals. * * * 
‘The amendment simply provides that no suit shall 
be commenced or prosecuted against a State. The 
State cannot be made defendant in a suit brought by 
an individual.” The Court held that the suit was 
not a suit brought against the State, but against 
individuals—being the entries of a former State 
treasurer, the money or certificates never having 
passed into the treasury. 5 Cranch, 139. 

In Governor of Georgia vs. Madrazo, 1 Peters, 110, 
where Madrazo brought a libel against the Governor 
individually, an appeal taken from the decree of the 
District Court to the Cireuit Court, and from the 
Circuit Court to the Supreme Court, and in the last 
court the point was made that it was really a suit 
against the State, the Supreme Court reversed the 
judgment and dismissed the suit on that ground. 

In ex parte Ayers, 125 U. S., p. 443, the 
court says: -°* In the case of contracts between 
individuals, the remedies for their enforcement 
or breach, in existence at the time they were entered 


into, are a part of the agreement itself, and consti- 
tute a substantial part of its obligation. Louisiana 
vs. New Orleans, 102 U.S. 203. That obligation, 
by virtue of the provision of Article 1, § 10, of the 
United States, cannot be impaired by any subse- 
quent State legislation. Thus, not only the cove- 
nants and conditions ef the contract are preserved, 
but also the substance of the original remedies for 
its enforcement. It is different with contracts be- 
tween individuals and a State. In respect to these, 
by virtue of the Eleventh Amendment to the Con- 
stitution, there being no remedy by suit against the 
State, the contract is substantially without sanction, 
except that which arises out of the honor and good 
faith of the State itself, and these are not subject to 
coercion. 

There will be found no dissent from the principles 
established by the authorities quoted : 

In White vs. Greenhow, 114 U.S., p. 307. 

Chaffin vs. Taylor, Id. 309. 

Reyail vs. Virginia, 116 U.S. 572. 

Davis vs. Gray, 16 Wallace, 205. 

Railroad Co. vs. Tennessee, 101 U. S., 339. 
jurisdiction was maintained because the suit was 
not by an individual against a State. 

Quoting the language of the court in Poindexter 
vs. Greenhow, 114 U.S. 293: “Tried by every test 
which has been judicially suggested for the deter- 
mination of the question, this case cannot be consid- 
ered a suit against the State.” 
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In the cases of Cohens vs. Virginia (6 Wheaton, 
p. 319,) and of Ames vs. Kansas (111 U.S. R., p. 
470) the court held that when a State instituted a 
suit it necessarily submitted itself to all reviews in 
and: transfers to the federal courts which the consti- 
tution and laws establishing the court authorized— 


i.e, that having voluntarily taken the position of 
suitor, the State had necessitated the enforcement 
of all legally established rules by which the rights 
of parties litigant were ascertained and adjudged, 
and these cases hold nothing more. The contest 
there was as to what followed in the progress of a 


cause where the character. of a suitor had been vol- 


untarily assumed by a State to enforce a demand or 


a proceeding. The contest here is aitogether differ- 


ent, and is whether a State can compulsorily be made 


a suitor. 


11. 


The consent of the State must be a continuing 


consent. 


Permission to sue may be withdrawn. In 


ex parte Ayres, 123 U. S., p. 443, Mr. Justice Mat- 
thews says: 


* Although the State may, at the inception of the 
contract, have consented to subject itself to suit it 


may subsequently withdraw that consent and _ re- 


sume its original immunity, without any violation 
of the obligation of its contract in the constitu- 


tional case. The very object and purpose of the 


Eleventh Amendment were to prevent the indignity 


* 
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judgment from the federal courts against his State 
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of subjecting a State to the coercive process of judi- 
cial tribunals at the instance of private parties, It 
was thought to be neither becoming nor convenient 
that the several States invested with that large 
residium of sovereignty, which had not been dele- 
gated to the United States, should be summoned as 
defendants to answer the complaints of private per- 
sons, or that the course of: their public policy and 
the administration of their public affairs should be 
subject to control by the mandates of judicial trib- 
unals without their consent and in favor of indi- 
vidual interests ” 

Billings, J., finding no assent of the State to be 
sued, says in his opinion, speaking of the powers 
granted by the Constitution and the act of 1875, that 
neither includes a suit against a State, for the reason 
that it is impossible to be sucd against its continuing 
assent, and where, as here, the object of the suit is 
the recovery of money, courts would be without any 
means of enforcing the judgment without an as- 
sumption of those powers which the checks and 
balances and distribution of powers in all well con- 
stituted govevernments—especially in the constitu- 
tional governments of the United States, are un- 
changeably and forever legislative, and not judicial. 

It is not proposed to enter upon the question of 
sovereignty in the States; the question presented by 
this record is that a citizen of Louisiana seeks a 
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for a certain sum of money—based, it may be ad- 
mitted, on a claim secured as a bonded obligation, 
nothing more nor less than alleged indebtedness due 
him by the State—and if such a judgment in such 
a case was possible, without any means for its 
enforcement or recognition. 

Mr. Webster, in his letter to Baring, Brothers & 
Co., Vol. VI., Everitt’s Ed., at page 539, says: 
The security for State loans is the plighted faith of 
the State asa political community. It rests on the 
same basis as other contracts with established gov- 
ernments ; the same basis, for example, as loans made 
by the United States under the authority of Con- 
gress—that is to say, the good faith of the govern- 
ment making the loan and its ability to fulfill its 
engagements. 

“It has been said that the States cannot be 
sued on these bonds. But neither could the United 
States be sued, nor, as I suppose, the Crown of Eng- 
land. Nor would the power of suing give to the 
creditors, probably, any substantial additional 
security. The solemn obligation of a = gov- 
ernment arising on its own acknowledged 
bond would not be enhanced by a_ judg- 
ment rendered on such bond. If it either 
could not or would not make provision for paying 
the bond, it is probable that it could not or would 
not make provision for satisfying the judgment.” 

When the Legislature of Massachusetts protested 
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against the decision in Chisholm vs. Georgia, it was 
against a State being sued by any one. This was 
the utterance of the conventions of New York and 
Rhode Island when they voted for the adoption of 
the constitution. This was the meaning of the Elev- 
enth Amendment. It introduced no new provision, 
but corrected what the people of three-fifths of the 
States thought was an erroneous construction. The 
reasons which prompted it and the arguments which 
secured it are equally strong against the citizen 
suing his own State, and against his suing any other 
State. In both cases the exemption springs from 
the inability of a court to deal directly with the 
treasury of a State. 
It is asked that the judgment be affirmed. 


WALTER H. ROGERS. 


Atty-Generai State of Louisiana, for Defendant. 
M. J. CUNNINGHAM, 
i Xo Of Counsel. 
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STATE OF NORTH CAROLINA ET AL., &C., VS. ALFRED H. TEMPLE. 1 


1 UnitTep STATES OF AMERICA, 
Eastern District of North Carolina : 


Circuit Court, Fourth Circuit. 


Be it remembered that on the 12th day of April, 1886, Alfred TH. 
Temple, a citizen of the State of North Carolina, by his solicitors, 
Edward L. Andrews, Samuel F. Phillips, and Gray & Stamps, filed 
his bill in the office of the circuit court of the United States for the 
eastern district of North Carolina against the State of North Caro- 
lina and William P. Roberts, the auditor of the State of North Car- 
olina, and gave bond for the prosecution of his said suit in the 
words and figures following to wit: 


Prosecution Bond. 


UNITED STATES OF AMERICA, 
Eastern District of North Carolina : 


Circuit Court, Fourth Circuit. 
A. H. Tempe 


against 
STaTE OF NortH CAROLINA and W. P. Roperts, Auditor of State 
of North Carolina. 


Know all men by these presents that we, A. H. Temple, as princi- 
pal, and W.S. Primrose, as surety, are held and firmly bound unto 
the defendants in the above-entitled action in the sum of three hun- 
dred dollars, to the payment of which we bind ourselves firmly by 
these presents. 

Sealed with our seals and dated this 12 day of April, 1886. 

2 The condition of the above obligation is such that whereas 
the plaintiff in the above-named cause has brought an action 
against the said defendants therein : Now, if the said plaintiff shall 
prosecute his said action with effect, or in case he fail therein shall 
well and truly pay all such costs and damages as shall be awarded 
and recovered against the said plaintiff in said action, then the 
above obligation is to be void; otherwise it is to remain in full 


force and effect. 
A. H. TEMPLE. SEAL. 
W.-S. PRIMROSE. [seat. 


Taken and acknowledged before me this 12th day of April, i886. 
N. J. RIDDICK, Clerk. 


Which said bill of complaint is in the words and figures follow- 
ing, to wit: 
Bill of Complaint. 
To the honorable the judges of the circuit court of the United States 
for the eastern district of North Carolina: 


Your orator, Alfred H. Temple, who is a citizen of the State of 
1—1034 


2 THE STATE OF NORTH CAROLINA ET AL., &C., VS. 


North Carolina and a resident of the city of Raleigh, in said State, 
brings this his bill of complaint against the State of North Carolina 
and against William P. Roberts, the auditor of the State of North 
Carolina, and who is a citizen of said State. 
3 And your orator brings this bill as well on behalf of the 
holders of special tax bonds of the State of North Carolina 
issued to the Wilmington, Charlotte and Rutherford Railroad 
Company who may hereafter come in and contribute to the expenses 
of this suit as upon your orator’s own behalf. 

And thereupon your orator complains and shows— 

That in and by the constitution of the State of North Carolina, 
adopted upon the 23rd day of April, 1868, it is provided as follows : 

“Until the bonds of the State shall be at par the General Assem- 
bly shall have no power to contract any new debt of pecuniary obliga- 
tion in behalf of the State, except to supply a casual deficit or for 
suppressing invasion or insurrection, unless it shall in the same bill 
levy a special tax to pay the interest annually; and the General 
Assembly shall have no power to give or lend the credit of the State 
in aid of any person, association, or corporation, except to aid in the 
completion of such railroads as may be unfinished at the time of the 
adoption of this constitution, or in which the State has a direct pe- 
cuniary interest, unless the subject be submitted to a direct vote of 
the people of the State and be approved by a majority of those who 
shall vote thereon. (Article 5, section 5.) 

“ Every act of the General Assembly levying a tax shall state the 
special ebject to which it is to be applied, and it shall be applied to 

no other purpose.” (Article 5, section 8.) 
4 Your orator shows that by an act of the General Assembly 

of said State entitled “An act to incorporate the Wilmington, 
Charlotte and Rutherford Railroad Company,” ratified the 13th day 
of February, A. D. 1855, a corporation was created for the purpose 
of constructing a railroad from the city of Wilmington, in the State 
of North Carolina, westward to Charlotte and to Rutherford, in the 
said State. 

The said Wilmington, Charlotte and Rutherford railroad was an 
unfinished railroad at the time of the adoption of the constitution 
aforesaid, aud at said time, and upon the 29th day of January, 1869, 
and for several years thereafter, the bonds of the State were under 

ar. 

That upon said 29th day of January, 1869, and pursuant to the 
provisions of the constitution aforesaid, the General Assembly of 
North Carolina enacted the following statute (such sections thereof 
as are omitted here having reference to matters not in this connec- 
tion important): 


‘Ar act to amend the charter of the Wilmington, Charlotte and 
Rutherford Railroad Company, to provide for the completion of 
said road, ard to secure to the State a representation in this com- 
pany.” : 

Sec. 1. The General Assembly of North Carolina do enact tha 
the capital stock of the Wilmington, Charlotte and Rutherford Rail 
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road Company be increased to the sum of seven millions of dollars, 
and that in order to complete the road the public treasurer of the 
Stute is hereby directed, as soon as this amendment shall be ac- 
cepted by the stockholders in said company, provided it shall be 

done within ninety days of the ratification of this act, to sub- 
5 scribe, in behalf of the State, four millions of dollars to the 

capital stock of said company upon the terms and conditions 
hereinafter provided. 

Section 2. For the payment of the subscription of said four mil- 
lions of dollars directed in the foregoing section the public treas- 
urer shall cause to be made and issued coupon bonds of the State, 
in sums of one thousand dollars each, bearing interest at the rate of 
six per cent. per annum, payable semi-annually, and the principal 
thereof at the end’ of thirty years; said bonds to be signed by the 
Governor of the State and countersigned by the public treasurer, 
and sealed with the great seal of the State, and. to be delivered to 
the president of said Wilmington, Charlotte and Rutherford Rail- 
road Company as hereinafter provided. 

Sec. 3. That two millions of the subscription so made shall be ap- 
ied exclusively to that portion of said road which is west of Char- 
otte, called the western division, the first portion of said amount 
expended to be expended in completing said road to Rutherfordton, 
and two millions of dollars of it shall be exclusively applied to that 
portion of the road east of Charlotte, called the eastern division. 

Sec. 4. That the directors of said company, as provided for in the 
charter, shall be limited to the number of thirteen, of which num- 
ber the Governor of the State shall appoint seven and _ the stock- 
holders shall elect six, and upon the acceptance of this act by the 
stockholders and the payment of one million of dollars of the bonds 

of the subscription authorized on the part of the State there 
6 shall, within sixty days after such payment, be a meeting of 

the stockholders of the company and directors elected and 
appointed as herein provided for and a reorganization of the com- 
pany immediately effected, which shall conform to the true intent 
und meaning of the charter of said company‘as amended by this 
act. 

Sec. 5. That the acceptance of this act by the stockholders shall 
in nowise affect any of the liabilities, contracts, or obligations of the 
said Wilmington, Charlotte and Rutherford Railroad Company. 

Sec. 6. For the purpose of providing for the payment cf the in- 
terest upon the bonds hereby authorized and the principal at its ma- 
turity, an annual tax of one-eighth of one per cent. is hereby im- 
sete upon all the taxable property of the State, which shall be 
evied, collected, and paid into the State treasury as other public 
taxes, and the surplus, after paying the interest, shall be invested in 
securities of the United States or other safe securities and kept as 
a sinking fund for the payment of the principal money at ma- 
turity. 

Section 7. Provided, that on or before the day upon which the first 
coupon of the bonds authorized to be issued by this act shall become 
due, the president of the above-named railroad company shall pay to 
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the public treasurer, either in cash orin matured couponsof bonds upon 
which the public treasurer is made to pay the interest under this act, 
thesum of one hundred and twenty thousand dollars, and on or before 

the day upon which thesecond coupon of the bonds authorized 
7 by this act shall become due the president of the above- 

named railroad company shall pay in like manner the sum 
of one hundred and twenty thousand dollars, and on or before the 
day upon which the third coupon, as aforesaid, shall become due 
the president above named shall pay to the public treasurer in like 
manner the sum of eighty thousand dollars, and on or before the 
day upon which the fourth coupon, as aforesaid, shall become due 
the president above named shall pay to the public treasurer in like 
manner the sum of forty thousand dollars. 

Sec. 8. Provided further, that of the bonds authorized to be issued 
under this act seven hundred and twenty thousand dollars shall be 
retained by the public treasurer as collateral security for the faithful 
performance of the conditions of the preceding section, and that, 
upon the payment of the first one hundred and twenty thousand 
dollars as aforesaid, the public treasurer shall be authorized to 
deliver to said railroad company two hundred and forty thousand 
dollars of the above-named seven hundred and twenty thousand 
dollars of bonds; and upon the payment of the succeeding amounts 
named in said section the public treasurer is authorized to deliver 
bonds to the amount of double the sum paid, until all said bonds 
are delivered to said railroad company: Provided alse, that at the 
expiration of two years from the date of the first coupon of the 
bonds authorized in this act the public treasurer shall be authorized 
to issue to said railruad company an additional amount of bonds 

equal, at their par value, to the amount paid in cash by said 
8 company in behalf of the State, according to the provisions 

of section seven of this act; said bonds to be in all respects 
similar to those authorized to be issued by this act. 

Sec. 9. All dividends that may hereafter accrue to the State upon 
the stock owned by the Staie in said railroad company, or so much 
thereof as may be necessary for that purpose, shall be applied ex- 
clusively to the payment of the interest on the bonds of the State 
authorized by this act. 

Sec. 12. That the directors in this company shall have power to 
receive subscriptions to said stock in said company in lands, moneys, 
bonds, stocks, or any other property ; and, in case land be subscribed 
as stock, the directors may provide the mode in which the value of 
the same may be ascertained, and conveyance thereof executed. 

Sec. 15. That any laws or clauses of laws conflicting with or 
repugnant to this act are hereby repealed. 

Sec. 14. That this act shall be in force and take effect from and 
after its ratification. 


Ratified the 29th day of January, A. D. 1869. 
That the said act is one of the public laws of the year 1869; and, 


as required by the 16th section of article 2d of the State constitu- 
tion, it was passed after having been read three several times in 
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each house of the General Assembly; and after having passed three 
several readings, which readings were on three several days, the 
yeas and nays on the second and third readings thereof having 
also been duly entered on the journal. 
9 That the stockholders of the Wilmington, Charlotte and 
Rutherford Railroad Company duly accepted the said last- 
mentioned actas an amendment to their charter, and that the publie 
treasurer of the State thereupon subscribed on behalf of the State 
four millions of dollars to the capital stock of the said company. 

That in part payment of said subscription to the capital stock of 
the railroad company the public treasurer of the State, under the 
authority conferred upon him in said act, did, on or about the first 
day of June, 1869, issue one thousand coupon bonds of said State 
(numbered from one to one thousand). 

Subsequently, in the same year, two thousand more of said bonds 
were issued, and of the remaining one thousand, seven hundred 
and twenty bonds of said subscription were retained by the State in 
accordance with the provisions of section 8 in the above act. Each 
of the said bonds is of the denomination of one thousand dollars, 
dated April 1, 1869, and payable April 1, 1599, signed by W. W. 
Holden, the then Governor of the State, countersigned by David 
A. Jenkins, the public treasurer, and sealed with the great seal of 
the State of North Carolina, said bonds being of the tenor and 
effect following : 

Unirep States OF AMERICA. 

This certificate of debt is not subject to taxation for any purpose 
whatever. 

It is hereby certified that the State of North Carolina justly owes 

to , or bearer, one thousand dollars, redeemable in 
10 good and lawful money of the United States at the National 

Bank of the Republic, in the city of New York, on the first 
day of April, 1899, with interest thereon at the rate of six per cent. 
per annum, payable half yearly, at the said bank, on the first days 
of April and October in each year from the date of this bond and 
until the principal be paid, on surrendering the proper coupon hereto 
annexed. 

Issued under an In witness whereof the Goy- | Issued for — the 
act ta amend the ernor of the said State, in virtue )\utuneiem, Chat 
mington, Charlotte Of power conferred by law, Railroad Company. 
and Rutherford hath signed this bond and Special tax on all the 
> amie Gee ~aused the great seal of the State wag ges ek a 
completion of said to be heretoaflixed,and the pub- the act authorizing 
road, and to secure Jie treasurer hath countersigned — the issue to pay the 
the State a represen- = the same, at the seat of (jovern- annual interest. 


tutiv j the come- “ . . " . 
aaa, momeeco™= ment of the said State, this first 
Ratified January day of April, 1860). 
29, 1869. | 

_ [SEAL.] W. W. HOLDEN, Governor. 


Countersigned: D. A. JENKINS, 
Public Treasurer. 
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That there is attached to each bond coupons of the following 
tenor and differing only in their numbers and due dates : 


“The State of North Carolina will pay to bearer at the National 
Bank of the Republic, in the city of New York, on the Ist day of 
April, 1870, thirty dollars on bond No. — for $1,000. 

$30. D. A. JENKINS, 


Public Treasurer.” 


11 That he is the bona fide holder for value of ten (10) of said 

bonds, numbered 56, 83, 88, 398, 399, 400, 671, 750, 857, 859, 
each being for the sum of one thousand dollars and all of them hav- 
ing the coupons attached, payable April Ist, 1870, and semi-annually 
thereafter. The principal of the said bonds amounts to ten thou- 
sand dollars, and the overdue coupons attached thereto amount to 
nine thousand nine hundred dollars. 

Your orator shows that in the year 1869 the collection of the said 
special tax provided to secure said bonds was duly made, and that 
thereafter the paying out of the proceeds thereof to the holders of 
overdue coupons belonging to said bond was regularly proceeding 
in accordance with the above provisions of law. 

But that in the month of January, 1870, after the payment of 
some such coupons had been made, and while large amounts of 
money arising from the collection of the special tax aforesaid re- 
mained in the hands of the State treasurer, applicable to the pay- 
ment of said coupons, the State of North Carolina, in violation of 
the Constitution of the United States, did by legislative resolution 
direct the appropriation of the said moneys then in the hands of the 
treasurer to other purposes, pursuant to which invalid direction such 
moneys Were thereupon improperly expended by the State officials, 
and are thereby lost to your orator and the other bondholders of the 
same class. 

Your orator shows that after all of said three thousand 

12 bonds had been issued according to law the State of North 
Carolina undertook to impair the obligation of the aforesaid 
contract, and to that end formally enacted the following resolution: 

“ Resolved, That the treasurer be instructed and directed not to 
pay any more interest on the special tax bonds until authorized and 
directed so to do by this General Assembly. 

“ Ratified 20th day of January, 1870.” 

To the same end, upon the 8th of March, 1870, the State also passed 
“An act to repeal certain acts passed at the session of one thousand 
eight hundred and sixty-eight and one thousand eight hundred 
and sixty-nine, making appropriations to railroad companies,” as 
follows: 

Section 1. The General Assembly of North Carolina do enact that 
all acts passed at the last session of this Legislature making appro- 
priations to railroad companies be, and the same are hereby, re- 
pealed ; that all bonds of the State which have been issued under 
the said acts now in the hands of any president or other’ officers of 
the corporation be immediately returned to the treasurer. 

Sec. 2. The moneys in the State treasury which were levied and 


ee 


Oe ee ae es 


ee ee 


ie ae 


ALFRED H. TEMPLE. 7 


collected under the provisions of the acts mentioned in section one 

of this act are hereby appropriated to the use of the State govern- 

ment, and shall be credited to the counties of the State upon the tax 

to be assessed for the year one thousand eight hundred and seventy, 
in proportion to the amounts collected from them, respectively. 

13 Sec. 3. All laws and clauses of laws coming in conflict with 
this act are hereby repealed. 

Sec. 4. This act shall be in force from and after its ratification. 

Ratified the 8th day of March, A. D. 1870. 

With the same view, upon the 25rd of November, 1874, the 
General Assembly passed an act containing the following provisions: 

Section 2. That the treasurer shall not pay or discharge any 
claim for interest upon any portion of the bonded debt of this State, 
except as hereinafter provided for by law. 

Section 3. That the auditor shall not audit or recognize any 
claim for principal or interest upon any portion of the bonded debt 
of this State heretofore made or pretended to be made by authority 
of this State, except as hereafter provided for by law. 

Section 4. That any money in or which may be paid into the 
treasury on account of special taxes heretofore levied for the pay- 
ment of the interest on bonds or pretended bonds of this State is 
hereby transferred and appropriated to the general fund. 

Section 5. That this act shall take effect from its ratification. 

In like connection, on the third day of November, 1880, the fol- 
lowing constitutional amendment was adopted by the State: 

“Nor shall the General Assembly assume or pay or authorize the 
collection of any tax to pay, either directly or indirectly, expressed 

or implied, any debt or bond incurred or issued by authority 
14 of the convention of the vear 1568, or any debt or bond 

incurred or issued by the Legislature of the year 1868, at its 
special session of 1868 and at its regular session of 1568 and 1869 
and ’70, except the bonds issued to fund the interest of the public 
debt, unless the purposing to pay the same shall have been sub- 
mitted to the people or by them ratified, by the vote of a majority 
of qualified voters of the State, at a regular election held for that 
purpose.” 

Your orator shows that since the 20th day of January, 1870, none 
of the coupons belonging to said bonds, which have fallen due, have 
been paid, though the same has been duly demanded; that the 
above-mentioned special taxes have not been collected ; that none 
of the contracts performable under said act of January 29th, 1569, 
have been performed, and that the Government of the State has 
constantly enforced upon its officials compliance with the subse- 
quent nullifying enactments above set forth. 

And your orator shows that by virtue of the provisions of the 
constitution of North Carolina and of the said act of the General 
Assembly of January, 1869, and of the issue of bonds thereunder, a 
contract was constituted between the State and the holders of said 
bonds, which was in the same connection a contract executed by 
said State, by the levying of the tax and the committing of its col- 
lection to State taxing officials and the direction to other State 
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officials for the regular payment of the coupons and the investment 
of the surplus arising from the taxes in good securities, to be 
15 kept as a sinking fund for the payment of the principal. 
Your orator shows that thestatutes of North Carolina, herein- 
before set forth, which attempt to impair the contract in question, 
have not taken legal effect for the reason that therein the said laws 
are violations of the Constitution of the United States, both in its con- 
tract clause and in the fourteenth amendment thereto. 

However, notwithstanding the invalidity of such enactments, the 
individual respondent herein and the other officers of the State of 
North Carolina, whose respective duties it is to carry out the laws of 
the State and its valid directions in regard to the raising of the said 
taxes and the payment of such moneys to the holders of such bonds, 
have refused to perform their respective official duties thereabout, 
claiming to be warranted in such refusal by such subsequent invalid 
enactments. 

Your orator submits that no legislative action upon the part of 
the State of North Carolina has at any time since the issue of said 
bonds been required for the benefit or the security of the bondholders, 
but solely the executive performance of its valid statutes. 7 

Your orator shows that the manner in which “ other public taxes 
are collected and paid, as referred to in the above act of January, 
1869, is as follows: 

The auditor of the State is required by statute to transmit to the 
clerk of the board of commissioners of each.county tax forms to be 

used in assessing and listing property for taxation ; thereupon 


16 the board of county commissioners duly complete such lists 
by filling blanks, revising, and settling, and then deliver one 


duplicate thereof to the sheriff or tax collector, by endorsing there- 
upon an order to collect the taxes therein set forth, which list and 
order have the force and effect of a judgment and execution. 

The tax forms so transmitted by the State auditor are authorita- 
tive, and are required by statute to show in different columns the 
sums due by each tax-payer to the State and to the county, respect- 
ively, and also the various accounts upon which they are due. 

Your orator shows that the statutory tax forms transmitted by the 
auditor of the State since 1870 to the boards of county commissioners 
have contained separate lists for the collection of the various classes 
of taxes to be raised for State purposes other than under the statute 
of January 29, 1869, but by neglect of duty on the part of the au- 
ditor no list has been furnished to the commissioners for the collec- 
tion of the special taxes securing the above-described bonds. 

Your orator shows that for several years past and now the re- 
spondent, William P. Roberts, has been and is auditor of the State 
of North Carolina. 

Your orator further shows that, in accordance with the above-de- 
scribed statutory contracts securing the bonds in his hands and 
relying upon the nullity of any attempted invasions thereof by the 
State or any government or officials of North Carolina, he has made 
due demand for the performance of the above-described con- 
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17 tracts for the collection of said taxes; that the said demand 
was refused. 

Your orator shows that the above-described special tax bonds 
are held by a very large number of individuals, who are too numer- 
ous to be joined herein. 

Your orator shows that the said taxes are to be collected many 
times, through a number of years, and the semi-annual coupons of 
said bonds are payable in like manner; the said continuing security 
and satisfaction would require for enforcement the’ institution of a 
great multiplicity of suits, and so constitutes a case fit for the inter- 
vention of a court of equity, in order to ascertain and declare the 
rights of the complainant and of such other bondholders as may 
become parties to this suit; also that all holders of the special tax 
bonds secured by the aforesaid act of 1869 have a common interest 
in the collection of said taxes and in the fund arising therefrom ; 
that the amount of said bonds outstanding must be ascertained, as 
well as the amount obtainable under the assessments and collections 
provided for in the said act. The respective amounts to which the 
said bonds are entitled must be apportioned among the same, and 
for that purpose an accounting must be had. 

And, further, that the said tax officers of North Carolina are not 
able fully to respond in their personal estates for the loss which has 
accrued and will accrue to your orator and other holders, as above, of 
said bonds from their continued refusal to execute their official du- 

ties about the contract aforesaid. 
18 Your orator further shows that an injunction is necessary 

herein to protect your orator and the said bondholders in the 
enjoyment of their Federal rights, namely, to protect them against 
the impairment of the contract for the imposition of the special taxes 
before described and to protect them against the deprivation of 
rights secured to them as citizens of the United States by the 14th 
amendment. 

To the end, therefore, that the special tax bonds of the State of 
North Carolina, issued under the act of the General Assembly of the 
State of North Carolina passed on January 29th, 1869, and held by 
your orator as aforesaid, or by any person becoming party hereto, be 
declared to be still subsisting and valid contracts; and that the exe- 
cuted contracts of the State providing for the collection and pay- 
ment of the special tax levied by said act be declared to be still 
effectual and binding, and, more particularly, to be unimpaired and 
unaffected by the subsequent iegislation and constitutional provision 
above set forth, and that the above resolutions of the General <As- 
sembly of North Carolina passed on January 29th, 1S70— 
me ., act of the General Assembly of North Carolina of March 8th, 

70 ; 

The sections of the act of November 23rd, 1874. above set forth ; 

The provision of the State constitution set out in the 
19 ~_. bill, so far as it may be thought to obstruct or to concern the 
contention of your orator— 

Be declared to impair the obligation of the contract herein- 


above set forth, and so to be unconstitutional and void. 
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That the respondents be perpetually enjoined from obstructing 
or in any manner impeding the collection and payment of the 
special tax in question. 

That the respondent, the State of North Carolina, its executive 
agents and officials, and William P. Roberts, the auditor of the 
State, be decreed to execute the said act of January 29th, 1869, and 
to cause the proper statutory lists to be sent to the boards of county 
commissioners containing provisions for the special tax above de- . 
scribed. 

That your orator may have such other or further and different 
relief as may be just. 

May it please your honors to grant unto your orator the writ of 
subpcena of the United States of America, to be directedt 0 the State 
of North Carolina and to William P. Roberts, auditor of said State, 
and to such other persons as may be necessary and proper per- 
sons, when they may become known and become amenable to the 
jurisdiction of this honorable court, by the above process comimand- 
ing them and any of them, at a certain day and under a certain 
penalty to be therein named, to be and appear before your honors in 
this honorable court, and then and there to answer all and singular 

the premises, and to stand to, abide, and perform such orders 
20 —_— and decrees therein as shall seem to your honors agreeable to 
equity and good conscieiice. 
EDWARD L. ANDREWS, 
Solicitor and of Counsel for Complainant. 


SAMUEL F. PHILLIPS, 
GRAY & STAMPS, 
Of Counsel. 


And thereupon, at the request and by the direction of the said 
complainant, Alfred H. Temple, by his solicitors aforesaid, writ of 
subpcena is issued, in pursuance of the prayer of the said bill of 
complaint, against the said defendants, returnable on the first Mon- 
day in May, 1886; which said writ of subpcena is in the following 
words and figures, to wit: 


Easter: District of North Carolina, 


The United States of America to the State of North Carolina and 
W. P. Roberts, auditor of said State, Greeting: | 


We command you and every one of you that you appear before 
the judges of our circuit court of the United States of America 
for the eastern district of North Carolina, at the office of the clerk 
of said court, in the city of Raleigh, in said district, on the first 
Monday in the month of May next, to answer the bill of complaint of 
Alfred H. Temple on behalf, &c., filed in the clerk’s office of said court, 

in said city of Raleigh, then and there to receive and abide by 
21 such judgment and decree as shall then or thereafter be made, 
upon pain of judgment being pronounced against you by de- 


UNITED SrATES OF AMERICA, g 


fault. 
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To the marshal of the eastern district of North Carolina to exe- 
cute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Raleigh, in said district, the 12th day 
of April, 1886, and in the one hundred and tenth year of the Inde- 
pendence of the United States. 

Issued the 12th day of April, 1886. 

[SEAL. | N. J. RIDDICK, Clerk. 


MEMORANDUM.—The within-named defendants are notified that 
unless they enter their appearance in the clerk’s office of said circuit 
court, at Raleigh aforesaid, on or before the day to which the within 
writ is returnable, the complaint will be taken against them as con- 
fessed and a decree entered accordingly. 

N. J. RIDDICK, Clerk. 


And on the return day of said writ, to wit,on the first Monday in 
May, 1886, the same being a rule day, at the clerk’s office of this 
court, the marshal returns said writ endorsed as follows: 


“Executed April 12th, 1886, by delivering a copy of the within to 
A. M. Seales, Governor of the State of North Carolina, and to T. F. 
Davidson, attorney general of the State of North Carolina, and to 
W. P. Roberts, auditor of the State of North Carolina. 

“(S’g'd) V. V. RICHARDSON, 
“ U. 8S. Marshal.” 


22 And at the said rule day, to wit, on the first Monday in 

May, 1886, Theo. F. Davidson, attorney general of the State 
of North Carolina, Ruffin & Graham and Battle & Mordecai enter 
their appearance as solicitors for W. P. Roberts, auditor, and 
especially for a motion to dismiss in behalf of the State of North 
Carolina. 

And at the next succeeding rule day, to wit, on the first Monday 
in June, 1886, demurrer of W. P. Roberts, auditor of the State of 
North Carolina, and motion to dismiss as to the State are filled 
which motion to dismiss as to the State and demurrer of W. P. Rob- 
ers, auditor of the State of North Carolina, are in the words and 
figures following, to wit: 


Motion to Dismiss as to the State. 
Circuit Court of the United States, Eastern District of North Caro- 
lina. In Equity. 
A. H. Tempte, on Behalf of the Holders of the Special Tax Bonds, &c., 
against 
Tue Strate oF Nortu Caro.ina et al. 


Rute Day, June 7th, 1886. 


T. F. Davidson, attorney general of the State of North Carolina, 
on behalf of the said State, comes and saith that the said State does 
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not consent to be a party defendant to the complainant’s bill of 
complaint, and moves the court here to dismiss the said bill 


23 as to said State. 
T. F. DAVIDSON, Att'y Gen’l, 
Per B. & M. . 
BATTLE & MORDECAI, 
RUFFIN & GRAHAM, Sols., &e. 


Demurrer of W. P. Roberts, Auditor of State of N. C. 


Circuit Court of the United States, Eastern District of North Carolina. 
In Equity. 


ALFRED H. Temp e, on Behalfof the Holders of Special Tax Bonds, &c., 
against 
THE STATE oF NortH CAROLINA and Wm. P. Roperts, Auditor, &c. 


The demurrer of William P. Roberts, the auditor of the State of 
North Carolina, one of the defendants, to the complainant’s bill 


of complaint. 
Rute Day, June 7th, 1886. 


The defendant, William P. Roberts, the auditor of said State of 
North Carolina, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said complainant’s bill con- 
tained to be true in such manner and form as the same are therein 
and thereby set forth and alleged, doth demur to the said bill, and 
for cause of demurrer shows— 

I. That the said bill does not contain sufficient matter of equity 

whereupon this court can ground any decree in favor of said 
24 complainant or give the said complainant any relief against 
this defendant. 

II. That it appears by the said complainant’s own showing in the 
said bill that this defendant has no personal interest in the matters 
and things set up in said bill, and that the same is brought against 
him as auditor of the State of North Carolina, which office, by virtue 
of the constitution and laws of said State, constitutes a part of the 
executive (department thereof, and that the complainant seeks to 
affect said State and not this defendant, and this defendant respect- 
fully submits that this court cannot & will not take jurisdiction of 
said matters and things against said State nor against this defend- 
ant as an officer thereof. 

III. That it appears from the complainant’s own showing in said 
bill that to grant the relief asked for by the complainant’s bill 
would be to require of this defendant, as an officer of the State of 
North Carolina, constituting a part of the executive department 
thereof, to act contrary to the positive commands and orders of the 
Legislature of said State, the same being the supreme political power 
thereof, and to raise money by taxation when the same supreme 
power has declared that the same shall not be done. 

IV. That it appears from the said complainant’s own showing in 
said bill that this court has not jurisdiction of the person of this 
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defendant as touching the matters and things set forth in said bill, 
nor of the relief demanded, nor of the State of North Carolina, 
which the complainant seeks to make a defendant with him. 


T. F. DAVIDSON, 
Att'y Gen’l, &e. 
RUFFIN & GRAHAM anp 
BATTLE & MORDECAI, 
Sols. for Def’t W. P. Roberts, Auditor, &e. 


25 We certify that in our opinion the foregoing demurrer is 
well founded in point of law. 


May 18th, 1886. 
BATTLE & MORDECAI, Sol’s, ée. 


William P. Roberts, defendant in this suit, makes oath that the 


foregoing demurrer is not interposed for delay. 
W. P. ROBERTS, Auditor. 


Sworn & subscribed before me this 7th day of June, 1886, 
N. J. RIDDICK, Cler/. 


And at June term, 1886, the cause is continued. 


And thereafter, to wit, at a term of the circuit court of the United 
States for the fourth circuit and eastern district of North Carolina, 
begun and held in the city of Raleigh on the last Monday in Novem- 
ber, A. D.1886, before the Honorable Hugh L. Bond and the Honorable 
Augustus S. Seymour, judges presiding, come the parties aforesaid, 
by their said solicitors, and this cause coming on for trial the same 
is argued upon the motion of the State of North Carolina to dismiss, 
and upon the demurrer of W. P. Roberts, auditor of said State, and 
decision reserved by the court. 


26 And afterwards, to wit, at the next regular term of said 

circuit court, to wit, the June term, A. D. 1887, begun and 
held in the city of Raleigh, on the first Monday in June, A. D. 1887, 
before the Honorable Hugh L. Bond and the Honorable Augustus 
S. Seymour, judges presiding, and on the 10th day of said month of 
June the following entry is ordered to be made and entered ef record 
in this cause: 


Division of opinion announced by the court, his honer Judge 
Bond being in favor of the complainant on the question on which 
the opinions were opposed. 


And thereupon a decree is made by his honor Judge Bond and 
ordered to be entered of record in the words and figures as follows, 
to wit: 


°. 
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Decree for Complainant. 


In the Circuit Court of the United States for the Eastern District of 
North Carolina. 


ALFRED H. Tempte, Xc., 
against 
Tue State or Nortu Carorina and Roserts, Auditor, &e. 


This cause coming on to be heard, the parties named as defend- 
ants thereto, by their counsel, announce to the court that they will 
not farther plead or answer thereto, but will abide, the one by its 
motion and the other by his demurrer; that they also waive the 
taking of any account in regard to the coupons alleged by the plain- 

tiff to be by him held. 
27 Whereupon it is declared by the court that the said State 

of North Carolina is indebted to the said Alfred H. Temple 
for coupons held by him as in his bill alleged, and now by him de- 
posited with the clerk of this court, to the amount of nine thousand 
nine hundred dollars, principal money, together with five thousand 
five hundred and forty-five dollars for interest due thereon up to 
the present term of this court, and also for interest upon said prin- 
cipal money until paid, which amounts the said State is hereby ad- 
judged and decreed to pay to the said Temple. 

And it is further ordered that the said William P. Roberts, as 
auditor of the State of North Carolina, proceed in due course of his 
office to execute the provisions of the act passed by said State on the 
29th of January, 1869, entitled “An act to amend the charter of the 
Wilmington, Charlotte and Rutherford Railroad Company to pro- 
vide for the completion of said road and to secure for the State a 
representation in thiscompany,” so far as such execution may be 
necessary to satisfy this decree. 

And this cause is retained for further directions, ce. 

HUGH L. BOND, 
Ct Judge. 


Appeal by defendants in open court. Citation and bond waived 
by complainant in open court. | 
Whereupon certificate of division, made under the direction 
28 of their honors,is ordered to be entered of record and certified 
to the Supreme Court, which certificate of division is in the 
words and figures as follows, to wit: 


In the Circuit court of the United States for the Eastern District of 
North Carolina. June Term, 1887. 


AtrreD H. Tempre, on Behalf of the Holders of the Special Tax 
Bonds, WC., 
against 
Tne State or Nortu CaRrouina and Others. 


At a circuit court of the United States begun and held at Raleigh, 
or the district aforesaid, on Monday the 6th June, 1887: 
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Present: The Honorable Hugh L. Bond and Augustus S. Sey- 
mour. 


This is a bill in equity filed April 12th, 1886, by the complainant 
on behalf of himself and all other holders of certain bonds issued by 
the State of North Carolina, under an act ratified January 29th, 1869, 
for the purpose of enforcing the levy of a special tax for the pay- 
ment of the coupons attached to said bonds, &c., &c., of which cou- 
pons it is alleged that the complainant, Temple, was the Lona fide 
owner of nine thousand nine hundred dollars in face value, past due 

at the date of the filing of the bill. 
29 Part of the relief prayed for by complainant is that the re- 
spondents, the said State, its executive agents and officers, and 
William P. Roberts, auditor of said State, be decreed to execute the 
act of January 29, 1869, by levying and collecting a tax, Ke. 

The subpeena issued on April 12, 1886, directed to the State of 
North Carolina and W. P. Roberts, auditor of said State, and was 
returned April 12, 1886. 

The return of the marshal shows that said writ was served on 
the Governor and attorney general of said State and upon William 
P. Roberts, auditor, &e. 

At the rule day, in June, 1886, the attorney general of said State 
filed a motion to dismiss said bill as to the said State, alleging that 
it does not consent to be a party defendant to the suit, and on said 
day the defendant, William P. Roberts, auditor, &c., filed a demurrer 
to the bill. 

The case coming on to be argued, at November term, 1886, an 
advisart was taken thereupon, and the same was continued to the 
present term. 

Whereupon, it appearing to the court that the case made in the 
record against Roberts as auditor, &c., was merely incidental to that 
against the State of North Carolina, it oceurred as a question— 

Whether such suit could be maintained in this court 
30 against said State by the complainant, he being one of the 
citizens thereof. 

Upon which question the opinion of the judges were opposed, 
his honor Judge Bond being of opinion that it was so maintain- 
able, and his honor Judge Seymour being of opinion to the con- 
trary. 

Whereupon the above question was during the same term stated 
as above, under the direction of the judges, and certified, and such 
certificate ordered to be entered of record. 


3] UnitTED STATES OF AMERICA, 
Eastern District of North Carolina: 


Circuit Court, Fourth Circuit. 


I, N. J. Riddick, clerk of the circuit court of the United States in 
and for the district aforesaid, do certify that the foregoing contains 
a full, true, and complete transcript of the record of said court in 
the cause therein pending, wherein Alfred H. Temple, on behalf of 
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the holders of the special tax bonds, &c., is complainant and the 
State of North Carolina and William P. Roberts, auditor of said 
State, are defendants. 

In testimony whereof I hereunto set my hand and affix the seal 
of said court, at office, in Raleigh, in said district, this 17th day 
of August, A. D. 1887, and in the one hundred and twelfth year 
of the Independence of the United States. 


[Seal United States Circuit Court, Eastern Dist. of N. C.] 


N. J. RIDDICK, Clerk. 


Endorsed on cover: E. North Carolina C. C. U. S. No. 1034. 
The State of North Carolina and William P. Roberts, auditor of 
the State of North Carolina, appellants, vs. Alfred H. Temple. Filed 
September 6, 1887. 


BRIEF FOR APPELLANTS. 


© eeeecneeeneimeedtineannn 


SupREME CourtT OF THE UNITED STATES, 


OCTOBER TERM, 1887. 


a a ae 


No. 1034. 


THE STATE OF NORTH CAROLINA AND WILLIAM 
P. ROBERTS, AUDITOR OF THE STATE OF 
NORTH CAROLINA, APPELLANTS, 


vs. 


ALFRED H. TEMPLE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA. 


a ee —— 


R. H. BATTLE, 
(of Battle & Mordecai), 
of Counsel for Appellants. 


A A AN te: tt - ~ 


SUPREME COURT OF THE UNITED STATES, 


CCTOBER TERM, 1887. 


THE STATE OF NORTH CAROLINA AND W. P. 
ROBERTs, AUDITOR OF THE STATE OF N.C. 
APPELLANTS, 


ALFRED H. TEMPLE. 


BRIEF FOR APPELLANTS. 


This was an appeal from a decree rendered by his Honor, 
Huau L. Bonn, Cireuit Court Judge, upon a division of opin- 
ion between him and Hon. A.S. Seymour, District Judge, at 
June Term, ISS7, of the (ireuit Court for the eastern | is- 
trict of North Carolina, in equity, adjudging that the State of 
North Carolina pay tosald TEMPLE 30,200 of principal money, 
$5,500 of interest due thereon, &c., and that Wa. P. Rop- 
ERTs, as Auditor of the State, proceed, in due course of his 
office, to execute the previsions of an act passed by said 
State, January 24, 186%, entitled, Ke. 

The certificate of division was ordered to be recorded and 
certified to this Court, and presents the question on which 
their Ilonors were opposed in opinion, as follows: “Where- 
upon, it appearing to the Court that the case made in the 
record against Ropers, as Auditor, Wc., was merely incl- 
dental to that against the State of North Carolina, it occurred 
as a question, whether such suit could be maintained in this 
Court against said State, by the complainant, he being one 
of the citizens thereof, upon which question the opinions of 
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the Judges were opposed, his Honor, Judge Bonp, being of 
the opinion that it was so maintainable, and his Honor, 
Judge Seymour, being of opinion to the contrary.” 

The bill was filed April 12, 1886, by the said TrempLe, a 
citizen of North Carolina, in the said Circuit Court for the 
Eastern District of North Carolina, on behalf of himself and 
all other holders of certain bonds issued by said State under 
an act ratified January 29, 1869, for the purpose of enforcing 
the levy of a special tax, provided for in the act, for the pay- 
ment of the coupons attached to said bonds, «e. 

The bill alleges that after three thousand bonds, author- 
ized by said act, had been issued, the State of North Carolina 
undertook to impair the obligation of the contract, created 
by said act, between the State and the holders of said bonds, 
by enacting a resolution, January 20, 1870, instructing the 
Treasurer not to pay any more interest on said bonds until 
authorized and directed so to do by the General Assembly, 
and to the same end, on Mach 8, 1870, by an act passed re- 
pealing the laws under which said bonds and other like spe- 
cial tax bonds had been issued; and with the same view, on 
23d November, 1874, another act was passed directing the 
Treasurer not to pay, and the Auditor not to audit or recog- 
nize, any claim for principal or interest of the the bonded 
debt of the State. except as thereafter provided for by law ; 
and for that, on 5d November, 1S70,a constitutional amend- 
ment was adopted by the State, forbidding the General As- 
sembly to assume or pay, or authorize the collection of, any 
tax to pay any debt or bond Issued or incurred hy the Leg- 
islature of iS6D. KXe., except bonds issued to fund the public 
debt, unless the purposing to pay the same shall have been 
submitted to the people, XC. ; 

Part of the relief prayed in the bill was that the said State, 
its executive officers and agents, and W. P. Roperrts, Audi- 
tor of the State, be directed to exeeute the act of January 
29, 1869, by levving and collecting a tax, Ke. 

The State of North Carolina, by its Attorney General, 
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‘ame and said that it did not consent to be a, party defend- 
ant to the plaintiff's bill, and moved to dismiss the same as 
to the State. 

The defendant Wa. P. Roperrs, Auditor of the State, de- 
murred to the bill for want of equity, and because the Court 
had not jurisdiction of his person touching the matters al- 
leged, Ke. 

So upon the certificate of division of opinion between the 
two Judges below, the only question is whether a State can 
be sued, by one of its citizens, in the Circuit Court of the 
United States in that State, to compel it to perform its con- 
tracts and pay its debts. 

‘The State of North Carolina contends : 

|. That the Sovereign of no government is liable to be 
sued in any judicial tribunal without his consent, and cer- 
tainly not, by any compulsory process In England, whence 
we derive our ideas of Courts and their jurisdiction. 

2. That upon the adoption of the Constitution of the Uni- 
ted States, no State could be sued in respect to any contract, 
In any Court by one of its citizens. 

3. That the Article of the Constitution conferring juris- 
diction on the Courts of the Union (Art. III, Sec. 2,) did not 
give jurisdiction of such suit. 

l. That the Eleventh Amendment of the Constitution, by 
a fair construction, excludes the idea of such suit. 

». That it was not the intent of the Act of March, S75, 
amending the Judiciary Act of 1789, to confer jurisdiction 
of such suit on the Circuit Courts of the United States, but, 
if otherwise, that act is pro tanto unconstitutional and void. 


l. Sir We. Brackstone, discussing the sovereignty and 
supremacy of the King, says: 

“ Hence it is that no suit or action can be brought against 
the King, even in civil matters, because no Court can have 
jurisdiction over him: for all jurisdiction implies superiority: 
of power ; authority to try would be vain and idle withoutan 
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authority to redress, and the sentence of a court will be con- 
temptible unless the Court had power to command the exe- 
cution of it; but who, says Fixcu, shall command the 
King ?” 

1 Black. Cor., p. 242. 

But there is no need to cite the text books to prove the 
general proposition that “the Sovereign is not liable to be 
sued in any judicial tribunal without his consent,” and that 
the maxim is not limited to a monarchy, but is of equal force 
ina republic. The learning on this subject is to be found 
in the opinion of the Court by Justice MiLver, and the dis- 
senting opinion by Justice Gray, in United States vy. Lee, 106 
U.S., pp. 205, 227 et seq. 

We would invite attention to the case of The Queen v. 
Commissioners of the Treasury, Law Rep., 7; Q. B., 387, 394; 
cited in the latter opinion, in which Chief Justice Cock- 
BURN says—on the motion for a writ of mandamus to the 
commissioners, Which was refused for want of jurisdiction to 
grant ii—‘I take it, with reference to that jurisdiction, we 
must start with the unquestionable principle, that when a 
duty has to be performed (if I may use that expression) by 
the Crown, this Court cannot claim, even in appearance, to 
have any power to command the Crown; the thing is out of 
the question. Over the Sovereign we have no power.” 

The English remedies of petition of right, &c., were never 
adopted in this country; but, as Justice Gray says in Lee’s 
case, in the American Colonies and in the States the remedy 
of a claivin—suits against the Government—was by petition 
to the Legislature. That body had and still has entire con- 
trol of a State’s Treasury. 

2. We borrow from the opinion of Judge BiLLines, in Hans 
v. Louisiana, delivered in the Cireuit Court of the United 
States for the District of Louisiana (the case with which ours 
was advanced on the docket of this Court to be heard,) some 
references to language used by great publicists and jurists of 
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the past to prove our second proposition. ALEXANDER HaAm- 
inron, in the Federalist, No. $1, p. 50S, says: “It is inhe- 
rent in the nature of Sovereignty not to be at the suit of an 
individual without its consent. This is the general sense 
and the general practice of mankind; and the exemption, as 
one of the attributes of Sovereignty, is now enjoved by the 
government of every State in the Union. * * * There 
is no color to pretend that the State governments would, by 
the adoption of the plan of the convention, be divested of 
the privilege of paving their debts in their own way, free 
from every constraint but that which flows from the obliga- 
tions of good faith. The contracts between a nation and in- 
dividuals are binding on the conscience of the Sovereign, 
and have no pretensions to a compulsive force. They confer 
no right of action independent of the Sovereign will. To 
what purpose would it be to authorize suits against States 
for the debts they owe? How could recoveries be enforced? 
It is evident it could not be done without waging war against 
the contracting State; and to ascribe to the Federal Courts 
by mere implication, and in destruction of a pre-existing 
right of State governments, a power which would involve 
such a consequence, would be altogether foreed and unwar- 
rantable.” 

Mr. Mapison said: “ It is not in the power of individuals 
to call any State into court.” 

2 Elhott’s Debates, 590. 


And so Mr. Wepsrer: “The security for State loans is 
the plighted faith of a State as a political community. It 
rests on the same basis as other contracts with established 
governments—the same basis, for example, as loans made by 
the United States under the authority of Congress: that Is to 
say, the good faith of the government making the loan and 
its ability to fulfil its engagement. It has been said that the 
States cannot be sued on these bonds. But neither could 
the United States be sued, nor, as I suppose, the Crown of 
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England. Nor would the power of suing give to the creditors, 
probably, any substantial additional security. The solemn 
obligations of a government, arising on its own acknowledged 
bond, would not be enhanced by a judgment rendered on 
such bond. If it either could or would not make provision 
for paying the bond, it is probable that it could not or would 
not make provision for satisfying the judgment.” 
Letter to Baring bros., Vol. 6, p. 538. 


(This opinion of our great constitutional lawyer tends also 
to establish our other propositions. ) 

Equally strong on this point is the language of this Court: 

“No Sovereign State is liable to be sued without her con- 
sent. Under the Articles of Confederation a State could be 
sued only in cases of boundary. It is believed there is no 
case where a suit has been brought, at any time, on bills of 
credit against a State; and it is certain that no suit could 
have been maintained on this ground prior to the Consti- 
tution.” 

Briscoe v. Com. of he ntveky, 1] Pet.., O21. 

And in the case which, by deciding that under Article 3, 
Sec. 2 of the Constitution, a State might be sued in the Fed- 
eral (‘ourts bv il citizen of another State, caused the adop- 
tion of the Eleventh Amendment, Justice IREDELL takes 
this for granted. He says: 

“T believe there is no doubt that neither in the State now 
iD question, hor in any other in the (nion, any particular 
legislative mode authorizing a compulsory suit, for the re- 
covery of money against a State, was in being either when 
the Constitution was adopted, or at the time the judicial aet 
was passed.” 

Chisholin’s kev'trs Vv. Creorgua, ed Dall., 15). 


See also Beers Ve Arkansas, 20 How.. 27 


3. The language of the Eleventh Amendment, which was 
proposed by the Third Congress on the 5th September, 1794, 


-— 
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the year following that in which Chisholm’s Exv'rs vy. State of 
Georgia was decided, seems to us clearly to sustain our posi- 
tion, in view of the fact that many contended—(See Justice 
IREDELL’ opinion 1n that case)—that Art. 3, Sec. 2, clause 1, 
which defines the jurisdiction of the proposed Courts of the 
United States, did not embrace the case of a State being 
a party defendant. 

That Amendment says, not that the judicial power of the 
United States shall not extend, &e.. but—* The judicial power 
shall not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States 
by citizens of another State,” &e. In other words, the 
Amendment does not change the language of the original 
Article, but merely gives a construction to that language, 
declaring it to mean what many thought it always meant. 

That Article conferred jurisdiction of “controversies be- 
tween a State and citizens of another State,” and = still, as 
construcd by the Amendment, a State could not be sued in 
the National Courts by a citizen of another State. How, 
then, without a similar power given to those Courts in con- 
troversies between a State and its own citizens, can it be 


; 


contended that any such jurisdiction exists 


1. That the etfect of the Eleventh Amendment was to ex- 
clude such jurisdiction, appears from the following citations 
from the opinions of this Court: 

“Those who deal in the honds and obligations of a sover- 
elgn State are aware that thes must rely altogether on the 
sense of justice and good faith of the State, and that the 
judiciary of the State cannot interfere to enforce those con- 
tracts without the consent of the State, and ‘he Courts of the 
United States are expressly prohibited from exercising such 
a jurisdiction.” 

Bank of Washington v. arkansas, 20 How., 550. 

“A State, without its consent, cannot be sued by an indi- 
vidual, and a Court cannot substitute its own ciscretion for 
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that of executive officers in matters belonging to the proper 
jurisdiction of the latter.” 
Board of Liquidation v. MeComb, 92 U.S., 531. 

“Every government has an inherent right to protect itself 
against suits, and if, in the liberality of legislation, they are 
permitted, it is only on such terms and conditions as are 
prescribed by statute. The principle is fundamental, applies 
to every sovereign power, and but for the protection which 
it affords, the government would be unable to perform the 
various duties for which it was created.” 

Nicholls v. United States, 7 Wall., 122. 

“Tt may be accepted, as a point of departure unquestioned, 
that neither a State nor the United States can be sued as 
defendant in any Court in this country without their con- 
sent, except in the limited class of cases in which a State 
may be made a party in the Supreme Court of the United 
States, by virtue of the original jurisdiction conferred on 
this Court by the Constitution.” 

Cunningham V Macon na Brunswick R. RP. Co., 
109 U. S., 446. 

And so in Louisiana v. Jumel.a suit to compel the pay- 
ment of certain money in the State treasury, collected by a 
special tax levied hy law to pury the interest on bonds of the 
State, and the levy of other taxes for the same purpose, this 
Court, through the Chict Justice, says: “The remedy sought 
implies power In the judiciary to compel the State to abide 
by and perform its contracts for the payment of money, not 
by rendering and enforcing a judgment in the ordinary 
form of jucicial procedure, but by assuming the control of 
the fiscal affairs of the State, to the extent that may be nee- 
essary to accomplish the end in view.” Page 722. And 
again: “The remedy sought, in order to be complete, would 
require the Court to assume all the executive authority of 
the State, so far as it related to the enforcement of this law, 
and to supervise the conduct of alb persons charged with any 
official duty in respect to the levy, collection and disburse- 
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ment of the tax in question until the bonds, principal and 
interest, were paid in full, and that, too, in a proceeding 
in which the State was not and cou/d not be made a party. 
It needs no argument to show that the political power can- 
not be thus evicted of its jurisdiction, and the judiciary set 
in its place.” 

Louisiana v. Jumel, 107 U.S. 711. 

“It seems most probable that it has been adopted in our 
Courts as a part of the general doctrine of publicists that 
the supreme power In every State, wherever it may reside, 
shall not be compelled, by process of its own creation, to 
defend itself from assaults in those Courts. 


* » » * * 

“Tt is obvious that, in our own system of jurisprudence, 
the principle is as applicable to each of the States as it is to 
the United States, except in those cases where, by the Con- 


stitution, a State of the Union may be sued in this Court. 
* » ™“ ; ae “ie 


“While the exemption of the United States and the sev- 
eral States, from being subjected as defendants to ordinary 
actions In the Courts, has since that time (when Cohens v. 
Virginia was decided) been repeatedly asserted here, the 
principle has never been discussed, or the reasons for it given, 
but it has always been treated as an established doctrine.” 

United States v. Lee, LOG USS. 196, 

‘A State, without its consent, cannot be sued by an indi- 

vidual; and a Court cannot substitute its own discretion for 


that of executive officers in matters belonging to the proper 


jurisdiction of the latter.” 


Allen v. Balt. & Ohio Re R. Co, 114 UL S., 815. 


And in the dissenting opinion in the Virginia Con- 
por Cases, Justice BRADLEY, speaking for the Chief Justice 
and Justices Mirter and Gray as well as himself, says: 
“The Eleventh Amendment, it is true, does not prohibit 
the extension of the judicial power of the United 
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States to suits prosecuted against a State by its own 
citizens. But the evident reason of this is, that the judicial 
power was not granted to the United States by the original 
Constitution In such cases; hence, as it was not granted it 
was not deemed necessary to prohibit it. It was evidently 
supposed that the control of all litigation against a State by 
its own citizens Was in its own power, amongst that class of 
rights which was reserved to the States and the people. It 
would be very strange to say that, although a State cannot, 
in any case, be sued by a citizen of another State since the 
adoption of the Eleventh Amendment, vet, in a case arising 
under the Constitution and laws of the United States, 1t may 
be sued by its own citizens. This would be to deprive the 
State, with regard to its own citizens, of its sovereign right 
of exemption from suit. 

“Tt seems to us, that the absurdity of the proposition is its 
sufficient answer. Unless the State chooses to allow itself to 
be sued, it cannot be sued: it has this prerogative, if no 
other. It is admitted, mn point of form, that it cannot be 
sued by citizens of other States, or of forelgn States, because 
of the Eleventh Amendment. The whole argument of the 
opinions of the majority of the Court 1s directed to the ob- 
ject ot showing that the State Is not sued in the sults under 
consideration. We do not remember that it Is anywhere 
contended that the State can be sued by its own citizens, 
against its own law, merely because the Eleventh Amend- 
ment does not in terms extend to that case.” 


la. Coupon ( Vise 8. 11 | ‘oe » }>}?. ede bebtd. 


There is nothing inconststent with this doctrine, as ex- 
pressed by the minority of the Court, in the opinions of the 
Court in those cases—the point of the difference being that 
the cases, though maintained against State officers, under 
the peculiar circumstances, were not considered by the Court 
suits against the State, while the »minority contended that 
they were, in effect, suits against the State. 
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5. It is manifest that the first Congress of the United 
States, at its first session, in defining the jurisdiction of 
the several Courts of the new Government, in the Judiciary 
Act. approved Septem ber 24th, 1789. intended to apportion 
among the Courts jurisdiction of every case and matter con- 


templated in the Constitution. Sec. 11 gives to the Circuit 


Court jurisdiction of no case in which a State is a party, and 
Sec. 13 gives to the Supreme Court exe/usive jurisdiction “ of 
all controversies of a civil nature where a State is a party, 
except between a State and its citizens,” the Constitution 
making such jurisdiction original only. 

So that we may not only take it to have been the inter- 
pretation of that Congress that no citizen could under the 
Constitution bring his State into any of the National tribu- 
nals, but also that Congress was impressed with the idea 
that the dignity of a State of the Union should never be 
lowered by permitting any State, country or individual to 
litigate with it in any of the National tribunals except the 
Supreme Court. 

We deny that this interpretation las been changed, orthis 
idea modified, by legislation, since. 

The Act of Mareh 3d, 1875, does not in terms allude to 
a suit by a citizen against lis State, and by no fair construe- 
tion can it be said that by conterring upon the Cireuit Court 
original jurisdiction of all suits of a civil nature, at com- 
mon law or in equity, Xe, “arising under the Constitution 
and laws of the United States,” it was intended to vive 
that Court jurisdiction of a State as a party, which it did not 
have before: for in the clause in respect to parties, Jarisdic- 
tion is given of “a controversy between citizens of a State 
and fore ign Nlates. eitizeps or subjects.” Lipressvo MLS Cu- 
clisio alte rius—fore igu Slates being expressed, States of the 
Union are excluded. Besides, the word suits is not applicable 
to a State as a party defendant. A sift 1s properly defined to 
be, “an action or process for the recovery of a right or claim, 
in some Court.” Suits, as here used, means the same as cuses, 
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as used in the Constitution, where it is said, “the judicial 
power shall extend to all cases‘in law and equity,” &c., and 
no such cases were known before the Constitution, or in the 
Constitution, except controversies “between a State and 
citizens of another State,” and “ between a State and foreign 
States, citizens or subjects.” 

Again, the act gives this jurisdiction as to suits, “ concur- 
rent with the Courts of the several States,” and as the Courts 
of the States have no jurisdiction of svits against a State, the 
Circuit Court of the United States can have no concurrent 
jurisdiction of such suits. 

But still again, and what seems to us conclusive of the 
whole matter, the Act of 1875 repeals only “all acts and 
parts of acts in conflict with the provisions of this act,” and 
as section 13 of the Act of 1789, conferring exclusive jurisdic- 
tion upon the Supreme ‘'ourt of all controversies in which a 
State is a party, &c., is not in conflict with the words or the 
spirit of that act—if is not repealed; and if any Court could 
have jurisciction of a suit by a citizen against his State it 
would be this Court, and by the exception as abeve, it 1s ex- 
eluded from such jurisdiction. 


6. The cases above cited, and others like them, determine 
that the Constitution of the United States does not now war- 
rant a suit againsi » State by a citizen in any court: and we 
are hor to presume that Congress Intended, by the Aet of 
1875, to confer jurisdiction not given by the Constitution ; if 
it did. of course the act, pre tanto, wonld be void. 

The oases begun and brought to this Court ly writ of 
error and appeal since the passage of that act give no color 
to, but plainly negative, the position taken by the bondholder 
of the State in this cause. We give extracts from the latest 
of these cases, which seem to us to be decisive of this and to 
exclude the jurisdiction here contended for. 

The case of Hagood vy. Southern, 117 U.S., 52, brought to 
this Court by appeal from the Circuit Court of the District 
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of South Carolina, is, in most material respects, very similar 
to ours—the principal difference being, that there the party 
defendants to the plaintiff’s bill were the Comptroller Gen- 
eral and other officers of the State, without the State nomi- 
nally as defendant, while here the Auditor, the corresponding 
officer, is sued as such, and the State is made defendant with 
him. There, as here, the suit was brought in a Court of the 
United Stétes to enforce performance of a contract made by 
the State, and the controversy was as to the validity of the 
contract, and the only remedy sought was the performance 
of the contract by the State; and it was held that the State 
was the real party against whom relief was sought, and the 
suit was substantially within the prohibition of the Eleventh 
Amendment. The report of the case does not show whether 
the plaintiffs below were citizens of South Carolina, but it ap- 
pears that they were assignees In bankruptcy of a corpora- 
tion of that State. 

The Court says: “ It thus appears that a distinct issue is 
made by the State of South Carolina with the holders of this 
revenue bond scrip, and the controversy between them and 
the States involves the very question of the existence and 
obligation of the alleged contract. This controversy the 
State has undertaken to settle for itself. By its legislative 
department it has repealed the statutes authorizing its offi- 
cers to execute the contract on its behalf, and forbidden the 
levy, collection and appropriation of taxes for the payment 
of the scrip. * * * These suits are accurately deserjbed 
as bills for the specific performance of a contract between 
the complainants and the State of South Carolina, who are 
the only parties to it. * * * Though not nominally a 
party to the record, it is the real and only party in interest, 
the nominal defendants being the officers and agents of the 


State, having no personal interest in the subject matter of 


the suit, and defending only as representing the State. 
And the things required by the decrees to be done and 
performed by them are the very things which, when done 


ee 
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and performed, constitute a performance of the alleged con- 
tract by the State. The State is not only the real party to 
the controversy, but the real party against which relief is 
sought by the suit, and the suit is therefore substantially 
within the prohibition of the Eleventh Amendment to the 
Constitution of the United States,” &e. 

117 ULS., pp. 66 and 67, 


In the Cuise ot bie parte liye rs. Scott & MeCahe. at this term, 
the argument of the Court to show that officers of a State 
ennnot Hye compelled by the orders of il Federal (‘ourt to do 
certain things which, when done, would constitute a specific 
Hpertormance of its contract by the State. or forbidden to do 
what, if done, would be merely breaches of a contract by the 
State, takes for eranted that the State itself cannot be sued 
anywhere under the Constitution: and after pointing out 
the distinction under the Eleventh Amendnient of the Consti- 
totion “between contracts of a State with individuals and 
eontracts beiween individual parties,” and showing that un- 
der Art. 1. see. 13, contracts between individuals cannot be 
impaired by a State, it proceeds: “Itis different with con- 
tracts between Individuals and a State. In respect to these, by 
virtueof the Eleventh Amendment of the Constitution, there 
heing no remedy by a sult against a State, the contract is 
substantially without sanction, except that which arises out 
of the honor and good faith of the State itself, and these are 
not subject to coercion. Although the State may, at the in- 
ception of the contract, have consented to subject itself to 
suit, it nav subsequently withdraw that consent and resume 
its original immunity, without any violation of the obligation 
of its contract, in a constitutional Sense, Beers Ve Arkansas, 
20 Tlow.. 527: Railroad Co. v. Tennessee, 101 U.S., oot. The 
very object and purpose of the Eleventh Amendment was to 
prevent the indignity of subjecting a State to the coercive pro- 
cess of judicial tribunals, at the. instance of private parties. 
It was thought to be neither becoming nor convenient that 
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the several States of the Union, invested with that large resid- 
uum of soyereignty which had jnot been delegated to the 
United States, should be summoned as defendants to answer 
the complaints of private persons, whether citizens of other 
States or aliens, or that the course of their public poliey and 
the administration of their public affairs should be subject 
to and controlled by the mandates of judicial tribunals with- 
out their consent and in favor of individual interests.” 

Can any reason be given why the Constitution should give 
the power toa eltizen of a State to subject her to the Indig- 
nitv of a suit in the Federal Courts within her borders, 
ana deny if to citizens of other States, While she denies 
to him the right to sue her in her own Courts, but permits 
him to ask redress for any wrong he may think he has suf- 
fered, or any right withheld, of her Legislature, which has 
control of her moneys and directs ther disbursement ? 

The CUSC last quot d Saves of the cobstruction of the lley- 


? 


enth Amendment, what we suppose to be the proper rule of 
construction of all provisions of the Constitution of a Repub- 
lican Government: “To secure the manifest purpose of the 
constitutional exemption guaranteed by the Eleventh 
Amendment, it should be interpreted, not literally and too 
narrowly, but fairly, and with such breadth and largeness as 
effectually to accomplish the substance of its purpose.” 
What was that purpose ¢ To prevent the soverelen “tates 
of the New Union from being coerced by legal process to 
perform their contracts and pay their debts, at a time when 
their treasuries were nearly bankrupt and it was difficult for 
them to meet current expenses. before the days of railroads 
and canals, by which interstate commerce was In the future 
to spring up and be made important, with whom were the 
contracts of the original thirteen States made and who held 
their evidences of debt? Mostly, of course, their own citizens. 
And these evidences of debt being commercial paper, if a 
citizen could anywhere sue his State, what was to prevent 
non-resident holders of such paper from transferring them 
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to a citizen of the State, or moving into the State for the pur- 
pose of collecting his claim against it? 

The Constitution of North Carolina, like those of the other 
original thirteen States, at the time of the adoption of the 
National Constitution, contained no provision for suits against 
the State. From 1776, when it was adopted, until 1568, 
when a new Constitution was adopted, under the reconstruc- 
tion laws of Congress, there continued to be no such provis- 
ion, and all claimants against the State were compelled to 
resort to the Legislature for redress in the first Instance. A 
clause was inserted in the Constitution of 1868, giving the 
highest Court jurisdiction * to hear claims against the State,” 
with this qualification : “but its decisions shall be merely 
recommendatory ; no process in the nature of execution shall 
issue thereon; they shall be reported to the next session of 
the General Assembly for its action.” 

Const. of N. C., Art. 4, See. 9. 

This is, in no sense, the “one form of action for the en- 
forcement or protection of private rights or redress of private 
wrongs,” which under the denomination of “a civil action ” 
in that Constitution (Art. 4, Sec. 1,) has taken the place of 
“actions at law and suits in equity.” 

See Railroad Co. v. Tenn., 101 U.S. 387: and 
Railroad Co. vy Alabama, Ibid., 832. 

In eannot be presumed that North Carolina, when she 
ratified the Constitution of the United States, in November, 
175%), supposed that by the doubtful phraseology of Art. Oy 
Sec. 2, of that instrument she was surrendering to the Fed- 
eral Courts, to be held within her own borders, her right of 
exemption from suits, by her own citizens, who held her bills 
of credit In quantities sufficient to make her empty treasury 
bankrupt for years. 

The absence of such a case as this from the records of this 
Court, and of legislation to warrant such an one, for nearly 
a century atter the adoption of the Constitution, the alarm 
displayed in the States when it was decided, in Chisholm v. 
Georgia, that a State might be made a defendant at the suit 
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of a foreigner or a citizen of another State (as evidenced by 
the resolutions of the Legislatures of Massachusetts and other 
States), the proposal of the Eleventh Amendment to the Leg- 
islatures of the several States in September, 1794, and its 
adoption as soon thereafter as the necessary action could be 
taken, it seems to us, should satisfy all that no such juris- 
diction exists or was ever contemplated. The case of Cohens 
v. Virgivia, in 6 Wheaton which has been quoted, since it 
was decided in 182], by all who favor the extension of the 
jurisdiction of the Federal Courts to its utmost limits, in 
effect admitted that those Courts cannot be resorted to tor 
the establishment of a demand by a citizen upon a State, 
and we search the Reports in vain fora single case in which 
this Court, or a Justice of this Court, has held that any Fed- 
eral tribunal can take jurisdiction of a suit by a citizen 
against his State. 


It appearing from the certificate of division in opinion 
between the Judges below “that the case made in the record 
against Roberts as Auditor, &c., was merely incidental to that 
against the State of North Carolina,” we suppose it will 
not be contended that, if the suit cannot be maintained on 
the alleged contract, to compel the State to perform it, juris- 
diction exists to compel this officer to do what the State 
forbids him to do. But such contention, if made, is com. 
pletely met by the cases of Hagood v. Southern and Ex parte 
Ayers, above cited. 

R. HH: BATTLE 
(of Battle & Mordeeai,) 
Of (‘ounsel for Appellants. 
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THE STATE OF NORTH CAROLINA AND WM. P. 
ROBERTS, AUDITOR OF THE STATE OF NORTH 
CAROLINA, APPELLANTS, 


against 
ALFRED H. TEMPLE. 


BRIEF FOR APPELLANTS. 


No statement of the facts involved in this appeal seems to 
be necessary, further than to say that it was intended to pre- 
sent, and does present, Lut a single question of jurisdiction, 
to-wit: whether a citizen of the State of North Carolina can 
maintain his action in the Cireuit Court of the United states 
for the Eastern District of said State, against the State and 
its Auditor, seeking to have an amendment of the State 
Constitution, adopted on the 5d day of November, 1880, and 
certain acts of its General Assembly, forbidding the levying 
and collection of a certain tax known as a“ special tax,” 
declared to be unconstitutional and void; and the said tax 
of one-eighth of one per cent., levied as directed in the act 
ratified January 29th, 1869, under which the bonds held by 
the defendant in error were issued. 

In determining this question of jurisdiction, the burden 


es 


justly rests, as we submit, upon the plaintiff below. He 
brings his action against his non-consenting sovereign State, 
to enforce the specific performance of what he alleges is the 
State’s contract, for which neither the judicial records of this 
country nor those of the English courts furnish a precedent. 
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Each day’s experience points to instances of contracts be- 
tween States and their citizens—contracts, too, unfulfilled, 
and out of which, actions, if any such were given by law, 
must have grown. 

In the absence of all precedents, may we not say as Lir- 
TLETON said, when discussing the question whether a certain 
action was given by Magna Charta, “that if any action might 
have been brought for such matter, it shall be intended that 
at some time it would have been breught ;” or as Lord Coke 
said, “as usage is a good interpreter of laws, so non-usage, 
when there is no example, is a great intendment that the 
law will not bear it.” 

The English authorities need not be commented on at 
much length. They were all carefully collated and critically 
examined in this Court by Justice IrRepent, in Chisholm vy. 
Georgia, 2 Dall., 419, and more recently by Justices MILLER 
and Gray in United States v. Lee, 106 U.S., 196,in whieh lat- 
ter case it Is declared to be bevond question thet from the 
time of Edward the First till now, the King of England was 
not suable in the courts of that country, except where his 
consent had been given on petition of right. In the cele 
brated Banker's case, reported in oO Modern Reports, 29, 
Lord Keeper Somers declared that by all the authorities, both 
ancient and modern, it was plain that if the subject was to 
recover a rent, annuity, or other charge from the Crown, “ in 
all cases the remedy to come at it was by petition to the per- 
son of the King; and that no other method could be shown . 
to have been practiced at common law;” and that this opin- 
ion of lic has ultimately prevailed in England, notwith- 
standing he was overruled in that particular case, is to be 
seen by reference to the later cases of Smith v. Ritton, 6 Man 
ning & Grainger, 201; Thomas v. Irwin, Law Report, 10; 
Queen Bench, 31; Railway v. Irwin, 11 Appeal Cases, 607. 

Such being the common law, it remains the law of this 
country, unless changed by some constitutional ordinance or 
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legislative enactment. Assaid by Justice IREDELL, in Chisholm 
v. Georgia, supra, “the common law” is presumed to be the 
ground-work of the laws of every State in this Union, and, 
unless controlled by some special legislation, is in force in 
each State, as it existed in England at the first settlement of 
the country. 

Confessedly, there is no provision of the Constitution of 
the state of North Carolina, or statutory legislation, that 
modifies this rule of the common law which forbids a suit 
against a sovereign at the instance of one of his subjects. 
Horne v. The State of North Carolina, 84 N. C., 362. 

This rule of the common law has frequently been adverted 
to and commented upon in this Court, and much ingenuity 
exercised to ascertain the reason of the rule; notably was 
this the case in United States v. Lee, 106 U.S., 196, where Jus- 
tice MILLER comments upon the rule and the several reasons 
that have been assigned for it, and -ays, quoting from the 
opinion of Justice Gray in Briggs vy. Lightboats, 11 Allen 
(Mass.), 157: “The broader reason for it, is that it would be 
inconsistent with the very idea of supreme executive power, 
and would endanger the performance of the public duties of 
the sovereign, to subject him to repeated suits,as a matter of 
right, at the willof any citizen.” But whateverthe reason of 
the rule might be, he declares that the exemption of the 
United States, and of the several States, from being subjected 
as defendants to ordinary actions in the Courts, has always 
heen treated as an established doctrine of this Court 

And so, in the same case, Justice GRAY, after passing in re- 
view all the decisions of the English Courts, beginning at 
the time of Magna Charta, and coming to the latest, declares 
that those “ authorities, from the earliest to the latest times, 
show that no action can be maintained to recover the title 
or possession of land held by the Crown or its officers or 
servants;” and he quotes, with the fullest approval, what 
was said by the late Chief Justice Tasry in Beers v. The 
State of Arkansas, 20 How., o2%, where he declared it to be 
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an “esiablished principle of jurisprudence, in all civilized 
nations, that the sovereign cannot be sued in its own Courts, 
or in any other, without its consent and permission.” And 
also what was said by Justice Davis, in Nichols v. United 
States, 7 Wall., 122, when delivering the judgment of the 
Court, he declared that “ every government has an inherent 
right to protect itself against suits, and if, in the liberality of 
legislation, they are permitted, it is only on such terms and 
conditions asare prescribed by statute ;” which principle, he 
says, applies tv every sovereign power, and but for the pro- 
tection which it affords, the government might be unable to 
perform the duties for which it was created. 

If such was the rule in England, at a time when the sov- 
ereign had his own fixed and independent revenues, out of 
which he was expected to defray not only his private ex- 
penses but those for the ordinary support of his govern- 
ment, and when he was clothed with high prerogatives, and 
in hims:If embodied all the sovereignty of his kingdom, so 
that he alone could contract and pay debts, with how much 
greater force does it apply to the Executive of a State, whose, 
authority is limited by the legislative will, so that, without 
its sanction, he cannot touch a dollar of the State’s money 
or dispose of an article of its property, and who would there- 
fore be powerless to perform any judgment that might be 
rendered against him, or against the State through him. 

Is it not too plain that a party contracting with a State, 
under a system such as ours, does so relying upon the public 
faith alone, knowing that the legislative body, in case of a 
breach of che contract, is the only power that can be appealed 
to for a remedy ? 

In North Carolina it has been held by her Supreme Court 
that, under the law of that State, ti.ere is but one power 
that can appropriate the public money, for any purpose, and 
that one is the General Assembly of the State, and that any 
officer who, having the State’s money or other property in 
his charge, applies it to any purpose, without the sanction of 
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that branch of the State government, is guilty of a clear 
breach of duty. State v. Bevers, 86 N. C., 583. 

In such cases, as said by Justice IkeDELL in Chisholim’s 
case, “the remedy consists in an appeal to the discretion of 
the Legislature, and cannot be the result of any compulsory 
process by the Court ;” or, as said by Justice MitLer, in Cun- 
ningham v. Railroad Co., 109 U.S., 446, “ where any breach 
of public faith on the part of a State is complained of, the 
only power to give relief is its Legislature ;” and as it would 
be absurd to undertake tu sue a Legislature, he declares 
that very difficulty “ shows the impossibility of compelling 
a State to pay its debts by judicial process.” And so also in 
Bank of Washington v. The State of Arkansas, 20 How., 580, 
Chief Justice TaNry, speaking for the Court, declared that 
“those who deal in the bonds and obligations of a sovereign 
State, are aware that they must rely altogether on the sense of 
justice and good faith of the State, and that the judiciary of 
the State cannot interfere to enforce these contracts without 
the consent of the State.” 

It is true, the party suing in this case insists that he once 
had a declaration of legislative will sufficient to furnish him 
relief; but that provision of the Jaw has been expressly re- 
pealed, and, by an amendment to the Constitution of the 
State, it is made unlawful for the Legislature to re-enact it, 
without first having the sanction of the people of the State. 
And, by law, the Auditor of the State is expressly prohibited 
from giving out forms for the collection of the tax. which the 
plaintiff in his bill seeks to have collected; and in case of 
his non-observance of this prohibition, the State Auditor is 
subject to indictment: and we submit that since the cases of 
Louisiana vy. Jumel, 107 U.S., 711, and Hagood vy. Southern, 
117 U. s., 52, this Court will never entertain jurisdiction of 
an action, the purpose of which is toconstrain a state officer 
to disobey the positive orders of the supreme political power 
of his State. 

And, however difficult it may be to reconcile the various 
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decisions of this Court touching the suability of States, we 
take it that there can be no longer any doubt resting upon 
that point since the declaration of Justice MILLER in Cun- 
ningham v. Railroad Co., supra, when speaking for the Court 
he said “that it should be accepted as a point unquestioned 
that neither a State, nor the United States, can be sued as 
defendant in any Court in this country without their consent, 
except in the limited class of cases in which a State may be 
made a party in the Supreme Court of the United States, by 
virtue of the original jurisdiction conferred on that Court by 
the Constitution.” 

Finding the common law to be as heretofore stated, it re- 
mains to enquire, whether any change in this particular 
has been worked by the Constitution of the United States, 
Art. ITI, Sec. 2; and to this it seems to be sufficient to say 
that the Judiciary Act of 1789, wi:ich was intended to give 
effect to that article of the Constitution, and is therefore a 
legislative interpretation of its purview and meaning, in 
terms restricis the jurisdiction of the Supreme Court, and 
excludes therefrom a controversy between a State and _ its 
citizens (section 15 of said act); anl by section 11 of said 
act only such jurisdicton is conferred upon the Circuit 
Courts of the United States, in suits of a civil nature, at com- 
mon law or equity, as is concurrent with the Courts of the 
several States; and as we have before seen that no State 
Court has Jurisdiction of a controversy between a State and 
its citizens, it follows from the very terms of the law itself, 
intended to be co-extensive with the provisions of the con- 
stitution, that in such case no jurisdiction attaches to the 
Cireuit Courts ; and accordingly we find that in no single 
case have such Courts entertained, or attempted to take cog- 
nizance of, a suit against a State, at the instance of its citizen. 

But whatever may have been the provisions of the Consti- 
tution, as originally adopted, it must, as we think, be con- 
ceded that all doubt upon this point was removed by the XI 
“Amendment of the Constitution, when we take into consider- 
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ation the circumstances under which that amendment was 
adopted, and the evil it was intended to remedy. 

This amendment was the direct result of the excitement 
growing out of the decision in Chisholm vy. Georgia, 2 Dallas, 
419, affirming the right of a non-resident citizen to maintain 
an action against the State. (See Schouler’s History of the 
United States, Vol. 1, p. 274.) The object of this amendment 
is not to introduce a new principle into the Constitution, 
but simply to give to it its proper construction. — Its 
language is that “the judicial power of the United States 
shall not be construed to extend to any suit in law and 
equity,” &e.; that is to say, that the Constitution shall not 
be read and expounded so as to confer jurisdiction against 
a State in action by cit zens of another State; and the pur- 
pose was to meet the demands and expectations of the people 
of the several States, calling for a correction of the judicial 
interpretation in this particular. 

It is plain that the dissenting opinion of Justice IkeEDELL, 
in that case, met public expectation and demand, and that 
the object of the amendment was to fix his opinion, as to 
the construction of the constitution, as its true construction. 

It was adopted in pursuance of suggestions of nearly all, 
if not all, of the States then constituting this Union, the 
purport of which suggestions may be seen by reference to 
the resolutions of the Massachusetts Legislature, wherein 
they instructed their members of the Federal Congress to 
adopt the most speedy and effectual measures in their power 
to obtain such amendment in the Constitution of the United 
States, ‘as will remove any article or clause of said Constitu- . 
tion, which can be construed to imply or justify a decision 
that a State is compellable to answer tn any suit by an indi- 
vidual or individuals in any Courts of the United States ; 
the object of the amendment being to answer. these de- 
mands of the State of Massachusetts and the demands of 
other States, couched in terms of similar import. 

It was intended to remove from the Constitution every 
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provision that could by possibility be so construed as to 
give countenance to or uphold a suit against the State at 
the instance of any individual or indiviauals, being citizens 
of another State or of a foreign State; and the reason that 
no express protection was given to the States against suits 
by their own citizens, was, as declared by Justice BRADLEY 
in Marye v. Parsons, 114 UL S., p. 325, because no juris- 
diction in such cases had ever been granted under the Con- 
stitution, to the Courts of the United States, or any of them, 
and it was not therefore deemed necessary to prohibit it. As 
further said by the same learned Justice, it was plainly sup- 
posed that the contro! of all litigation against a State by its 
own citizens was in its own power, and that to hold other- 
wise would result in the strange anomaly of leaving a State, 
that could not in any cass be sued by citizens of another 
State, liable to be sued by its own citizen, thereby depriving 
it of its right of sovereignty over Its own subjects, as to whom 
alone it was sovereign—the absurdity of which proposition 
was declared to be the best answer to the suggestion that 
such a suit could be maintained. 

But we are not left to mere inference upon this point, since 
it has been judicially determined, in the recent case of Lr 
Parte Ayres, decided at this term, that the very object and 
purpose of that amendment were to prevent the indignity of 
subjecting a State to thecoercive process of judicial tribunals 
at the instance of private parties, whether citizens of other 
States or nliens; and where the «ilference, we ask, between 
such pardes and citizens of the State itself, except that in the 
latter ease the indignity would be the greater, and the incon- 
venience the more intolerable. We are further told that the 
exemption guaranteed to the States should not be interpreted 
literally and too narrowly, but with such breadth and large- 
ness as effectually to accomplish the purpose of its adoption. 
And it is impossible, as it occurs to us, to have an authority 
more directly in point ani decisive of the very question now 
under discussion, than that furnished by the decision of this 
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Court, in Railroad Co. v. Alabama, 101 U.S., 832, in whieh 
it was held that the repeal of a State statute, in force at the 
time the contract was made, and conferring the right of suit 
against the State upon such contract, deprived the Court of 
jurisdiction, and that such repeal was not in violation of the 
contract-clause of the Constitution of the United States; and 
to the same effect is the decision in Railroad Co. vy. Tennessee, 
I bid, 387. 

Why, may we not ask, did the Court feel constrained to 
bestow so much labor in these two cases, upon the question 
as to what effect the repealing act should have upon rights 
of the parties, if, independently of the original aet, which 
was repealed, and in spite of its repeal, a right of action had 
been given the plaintiff by force of the Constitution of the 
United States, or the Judiciary laws of the United States 
then in force. 

The same reasoning applies to the amended Judiciary Acts 
of 1875 and of 1887. In both, the jurisdiction conferred 
upon the Circuit Courts of the United States, is simply that 
of which the Courts of the several States have concurrent 
jurisdiction, sothat the jurisdiction of the State Courts be- 
comes the standard by which to measure the jurisdiction of 
the Federal Courts, and when it fails, as we see it does, when 
the State is a party, the other ceases. 

There is nothing in conflict with these views in what is said 
in Cohens v. Virginia, 6 Wheaton, 264, in which case it must 
be admitted that the question of jurisdiction, in a case where 
a State was a party, was pressed to the very verge of the law, 
for in that case Chief Justice MArsHALL, after listening to 
the arguments of counsel, both for and against the Siate, 
by whom it was claimed, and admitted, that the Federal 
Courts never had jurisdiction of a suit between an individ- 
ual and the State whereof he was a citizen, declares the law 

so to be—his language being that “ the Federal Courts never 
had jurisdiction over contracts between a State and its citi- 
yens.” And again, he says “the Courts have no jurisdiction 
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over such a contract; they cannot enforce it, nor judge of its 
violation, even though satisfied that the act of the State in 
discharging the debt was a mere nullity, and that the debt 
still existed as such.” 

To resume: This isan action against the State by name, in 
which its creditor is seeking affirmative relief, to compel spe- 
cifically the performance of its contract by process of law, 
and to compel officers of the State to do certain acts which, 
in themselves, amount to a performance of its contract by 
the State. It falls, therefore, clearly under the ban, as laid 
down in Antoni v. Greenhow, 107 U.S., 769, as distinguished 
from Poindexter v. Greenhow, 114 U.S., 272,in the very lucid 
opinion;of Justice MarrHeEws, rendered in the latter case. 

As to the cause of action against the State Auditor, we 
submit that, after the decisions in Louisiana v. Jumel and 
Hagood vy. Southern, before cited, it cannot be entertained, it 
being In direct conflict therewith. 

As to the State’s motion to dismiss, upon the ground of 
want of jurisdiction in the Court, it is only necessary to refer 
to the decision of The State of Rhode Island v. The State of 
Massachusetts, 12 Peters, 657, in which it was held that such 
a motion to dismiss was a proper mode of procedure, and 
that thereby, though made after replication, the question of 
jurisdiction was properly raised, which must be decided by 
the Court before it could take one further step in the cause 

T. F. DAVIDSON, 

Attorney General of North Carolina, 
THOMAS RUFFIN, and 
JOHN W. GRAHAM, 

Of ( vunsel jor Appellauts. 


. 


> 
N 


Supreme Court or tue Unitep States, 


* 


¥ 


. ; ** ’ ‘ a" 
> a* : » 4 ‘ 
OCTOBER TERE, 5889. 
. ‘Je . . 
f * -% : 
- : : : 
* F 


No. 392. 


' THE STATE OF: NORTH CAROLINA AND 
B loeb CAOOMIL: AFP OF THE STATE ‘OF 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED: STATES: 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA. 


 “"T F. DAVIDSON, 
Attorney General of North Carolina. 
R. H. BATTLE and 
JOHN W. GRAHAM>.« 
Counsel for Appellants. 


Supreme Court of the Wnited States, 
OCTOBER TERM, 1889, 


4 No. 392. 


THE STATE OF NORTH CAROLINA AND W. P. 
ROBERTS, AUDITOR OF THE STATE OF 
NORTH CAROLINA, AppeLLAnts. 


VS. 


ALFRED H. TEMPLE. 


ADDITIONAL BRIEF FOR APPELLANTS. 


In answer to the argument submitted, that the State of 
North Carolina, by its adoption of the Constitution of the 
United States in 1789, agreed that suit might be brought, to 
prevent any violation of that Constitution, by any party 
aggrieved, we take copious extracts from the printed argu- 
ment of Hon. John A. Campbell,in New Hampshire vs. Lou- 
isiana, 108 U.S., 76, both on account of its great ability and 
for the further reason that copies of that argument cannot 
now be furnished to the members of this Court. 

The judicial power of the United States does not extend 
to any suit commenced or prosecuted against one of the 
United States by any individual, whether a citizen of the, 
United States or of a foreign State 

This immunity is an incident to sovereignty, and has 
existed since the Declaration of Independence, during the 


Confederation, and is formally declared in the Constitution 
of the United States. 


That, at the date of the Declaration of Independence, 
thirteen colonies of Great Britain were and had been united 
under the name of the United Colonies of America, and, by 
that declaration, became free and independent States, and 
might do and enjoy all that such States might do or receive. 

The States of this American Union, in respect to all of 
those powers that were not delegate d to the United States to 
be exercised by the government of the United States, or 
which they were not inhibited to employ, are supreme and 
sovereign, as if no Constitution had been made. That the 
State administration within this range may be carried on as 
independently as if the government of the United States did 
not exist. That the power of taxation, with the auxiliary 
and consequential powers of assessment, collection, preserva- 
tion and appropriation of the moneys arising from taxation, 
extends to all the property within the State which exists by 
its authority or was Introduced by her permission. That 
there does not exist under the Constitution of the United 
States 4 power LO re tard, Imp de, burden or control one state 
at the suit of another tn any one of these acts of municipal 
sovereignty upon any pretense whatever. ‘These are reserved 
rights, bevond the power of the United States as constituted. 

That it is inherent in the nature of sovereignty not to be 
amenable to suit without its consent. 


f 


This attribute of sovereignty ¢t] 


ie States have habitually 
enjoyed since the Declaration of Independence, without 
diminution. It is only by their consent that controversies 
between two or more States are subj ct to the determination 
of this Court. 

That the United States owe théir origin, union, stability 
and progress mainly to the equal political communities 
which preceded their formation, and to the co-existence of 
those communities during their entire duration and develop- 
ment. That these communities and the United States are 
co-ordinate, having distinct, and for the most part, inde- 
pendent functions to perform in the work of government. 


That the States, in all matters of internal government that 
have not been surrendered by their ratification of the Con- 
stitution, are sovereign and supreme, as if there were no 
Uuited States, and the powers thus reserved are recognized 
in,and have become a part of, the Constitution. 
has not been delegated to the United States any power which 
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After the submission of the Constitution to the States for 
adoption, there were apprehensions or suggestions expressed, 
which are noticed in the 8lst number of the Federalist, pre- 
pared by Hamilton. “I take occasion to mention,” he says, 
“a supposition which has excited alarm upon very mistaken 
grounds. It has been suggested that an assignment of the 
public securities of one State to the citizens of another State 
would enable them to prosecute that State in the Federal 
Court for the amount of those securities, a suggestion which 
the following considerations prove to be without foundation. 
It is in the nature of sovereignty, not to be amenable to the 
suit of an individual without its consent. This is the gen- 
eral sense and the general practice of mankind. 

“ And the exemption as one of the attributes of sovereignty 
is now enjoyed by the government of every State of the 
Union. 

Unless, therefore, there is a surrender of the immunity 
in the plan of the convention, it will remain with the States, 
and the danger intimated will be ideal. The circumstances 
which are necessary were discussed in considering the article 
of taxation, and need not be repeated here. A recurrence 
to the principles then established will satisfy us that there is 
no color to pretend that the State governments would, by 
the adoption of the plan, be divested of the privilege of pay- 
ing their debts in their own way, free from any constraint 
but that which flows from the obligations of good faith. 
The contracts between a Nation and individuals are only 
binding on the conscience of the sovereign, and have no 
pretence to a compulsive force. They convey no right of 
action independent of the sovereign will. To what purpose 
would it be to authorize suits against States for debts they 
owe’ How could recoveries be enforced? It is evident it 
could not be done without waging war against the contract- 
ing State. And to ascribe to the Federal Courts, by mere 
implication and in destruction of a pre-existing right of 
State government, a power which would involve such conse- 


quence would be altogether forced and unwarrantable.”— 
Federalist, No. 81. 

The supposed case which Hamilton has disposed of by a 
refutation so cogent and convincing does not materially differ 
from that before this Court. 

Is it probable the States would have consented to grant a 
power fraught with such consequences to individuals or 
States ? 

George Mason and Patrick Henry afterward made use of 
this suppositious case with power in the Virginia convention. 
Referring to the clause, “to controversies between a State 
and citizens of another State,” Mason asked, “How will 
jurisdiction in this case do? Let gentlemen look to the 
westward. Claims respecting those lands, every liquidated 
account, or other claim against this State, will be tried before 
a Federal Court. Is this not disgraceful’ Is this State to 
be brought to the bar of justice like a delinquent individual? 
Is the sovereignty of the State to be arraigned like a culprit 
or private offender? I think this is perfectly unnecessary.” 

3 Ell. Deb., 480 (Ist edition). 


Patrick Henry reinforced Mason with his vehement invec- 
tive and eloquence, and concluded a reply to Madison by the 
remark, “It would ease my (his) mind if the honorable gen- 
tleman would tell me the manner in which money should 
be paid, if, in a suit between a State and individuals, the 
State were cast. 

“The honorable gentleman, perhaps, does not mean to use 
coercion, but some gentle caution. I shall give my voice for 
the Federal cognizance, only where it will be for the public 
liberty and safety.” 

3 Ell. Deb., 493 (1st edition). 
Madison replied: “The Federal jurisdiction, in controver- 


sies between a State and citizens of another State, had been 
much objected to, and, perliaps, without reason. It is not in 


the power of individuals to call any State into Court. | The 
only operation the clause can have is that, if a State should 
wish to bring suit against a citizen, it must be brought 
before the Federal Court. This will give satisfaction to indi- 
viduals, as it will prevent citizens on whom a State may have 
a claim being dissatisfied with the State Courts. ’ 
It appears to me that this clause can have no operation but 
to give a citizen a right to be heard in a Federal Court, and 
if a State should condescend to be a pRUrLy, this Court may 
take cognizance of 1t.” 


> El. Deb., 455-6. 


Marshal! replied to the objections. He said: “ With 
respect LO is} utes between a State and the citizens of another 
Siate, its jurisdiction has been deeried with unusual vehe- 
mence. I hope that no gentleman will think that a State 
will be called at the bar of a Federal Court. It 1s not 
rational to SU DpH 
before a Federal Court. The intent is to enable, States to 


e that thie soyvere lon power shall he dragged 
recover Claims of individuals residing in other States. I 
contend this construction is warranted by the words. I see 
dificuity in making a State defendant, which does not 
prevent its being plaintiff.” 
3 Ell. Deb., 504-5. 


17 How., 518. 


In several of the conventions there was but little discus- 
sion ov this clause. North Carolina declined to ratify the 
act .of the Federal Convention without amendments, and 
submitted them. She excluded some of the powers I have 
quoted from the Constitution by her proposed amendment. 
So other States propused explanatory and restricting amend- 
ments. The contemporary exposition, which is esteemed as 
so strong and trustworthy in the determination of the true 
intention of the authors of a law or constitution, leaves little 
room for doubt on the subject. The general opinion was, a 


State could not be sued without her consent. This opinion 
was inculeated by the most prominent supporters of the 
Constitution. 

The only disturbance made on this subject originated in 
the interlocutory order of this Court in Chisholm vs. Georgia, 
reported, 2 Dall., 419, and the proceedings of the Court at 
the time it was entered. The order was that the State should 
plead to the writ of the plaintiff, or a default might be taken, 
for that the Court had jurisdiction. Four of the Judges of 
the Court sustained the constitutional jurisdiction of the 
Court. It appears that Georgia declined to do more than to 
protest against the jurisdiction, and instructed her counsel 
not to argue the cause. Virginia, about the same time, by 
the HAUnRTMNOUS vote of her Legislature, declared her OP po- 
sition. 

Florida vs. Georgia, 17 How., 417, 518, 519, 520. 


In June, Wise Vassal, | British subreect, commenced a suit 
against Massachusetts, and proce SS Was SCcTyve cd pon her (:0V- 
ernor, John Hancock. The Governor convened a special 
session of the general Court. by proclamation, to meet in the 
month of September, 1793. In his speech to them, he said 
“T cannot conceive that the people of this Commonwealth, 
when, by their representatives In convention, they adopted 
the Federal compact, expected a State should be held liable 
to answer, on compulsory civil process, to an individual of 
another State or a jorelgn kingdom.” Fotr Judges of the 
Lnited States have vlven it as their opinion that the several 
States are thus liable. The question becomes highly impor- 
tunt to the people. 

After tracing the consequences he apprehended might fol- 
low from such a procedure, he suggested the propriety of 
proposing an additional article to the Federal Constitution, 
in which the sovereignty of a State should be so far secured 
as not to be liable to a civil suit in the Courts of the United 
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States at the instance of an individual, whether a citizen of 
the United States or of a foreign country. 

He considered this the most proper course, and most for 
the peace and harmony of the Union. At the same time, 
he expressed an opinion in favor of the sovereignty of the 
States in cases not expressly or plainly prohibited by the 
Federal Constitution. In the same speech, he said: “The 
great ubject presented to us by our political situation is the 
support of the general government, and affording force and 
efficacy to its functions, without destroying its powers which 
the people have vested in and reserved to the State govern- 
ments. <A consolidation of all the States into one govern- 
ment would at once endanger the nation as a republic, and 
eventually divide the States now united, or eradicate the 
principles for which we have contended. It is much less 
hazardous to prevent the establishment of a dangerous or 
erroneous precedent than to attempt to contravene it after it 
has obtained a place in a civil constitution.” 

This weighty and forcible exposure and warning was the 
legacy of a dying patriot to his countrymen. 

The Governor died the following month, and the task of 
completing his work devolved on Samuel Adams, Lieuten- 
ant Governor. The Legislature resolved “that a power 
claimed, or which may be claimed, of compelling a State to 
become a defendant in a Court of the United States, at the 
suit of an individual or individuals, is, in the opinion of 
this Legislature; unnecessary and inexpedient, and, in the 
exercis:, dangerous to the peace, safety and independence of 
the several States, and repugnant to the first principles of a 
Federal government.” An additional resolution was passed 
instructing and requesting the Senators and Representa- 
tives In Congress to exert themselves to obtain an amend- 
ment to the Constitution to prevent a State from being 
amenable to a civil suit in the Courts of the United States. 

Caleb Strong, a Senator fromm Massachusetts, who had 
been in the Convention which framed and ratified the Fed- 
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eral Constitution, and, as Senator and member of the judi- 
ciary committee, had assisted to prepare the judiciary acts 
then in force, in January, 1794, introduced the resolution 
for adding the 11th amendment to the Constitution. His 
resolution was not altered until the amendment was incor- ' 
porated into the Constitution, and afforded the answer to 
the suit of Vassal. Mr. Gallatin was then temporarily in 
the Senate, under an election which was pronounced void a 
few weeks after. He offered as a substitute: “That the judi- 
cial power of the United States, except in cases arising under 
treaties made under the authority of the United States, shall 
not be construed,” &c. So another substitute was offered : 

“The judicial power shall extend to all cases of law and 
equity in which one of the United States is a party, but no 
suit shall be prosecuted against any one of the United States 
by citizens of another State, or by citizens of a foreign 
State, which shall have arisen before the ratification of this 
amendment.” This substitute asserted the propriety of sub- 
jecting a State to the judicial power of the United States at 
the instance of private persons, but deferred it until after 
the States had full notice of the rule. Neither of these sub- 
stitutes were adopted by the Senate. They received but two 
votes. ‘The resolution as offered by Senator Strong was 
passed 25 to 2. Ellsworth, Rufus King, George Cabot, 
Caleb Strong, James Monroe and John Taylor sustained it. 
In the House of Representatives, an addition to the resolu- 
tion of the Senate was proposed, so that it would be opera- 
tive only “where such States have previously made pro- 
Visions in their own Courts, whereby such suit may be prose- 
cuted to effect.” This amendment received eight votes and 
was rejected. The resolution of the Senate was passed 51 
to. Among the supporters the familiar names of Fisher 
Ames, Samuel Dexter, James Madison, Nathaniel Macon, 
Abraham Baldwin, Uriah Tracy and Theodore Sedgewick 
appear. 

Annals of Congress 1795 —17%5. 
yg Congress, pp. 26, 50, 51, 226, 47 6—4 77. 
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The States ratified the amendment, and thus seemed to 
apply what Bossuet had said of the papal power to the gov- 
ernment of the United States. 

“The ocean has its appointed bounds, and were it to break 
through those limits its plentitude would become a cataclysm 
which would engulf a continent.” 

We have thus followed the history of the clauses; we have 
quoted from the second section of the third article of the Con- 
stitution, and have found a broad, full and uniform bedy of 
authority and opinion in favor of the conclusion that the 
States of the Union are not amenable to a suit In any case 
where their recorded consent cannot be found. ‘That no tndi- 
vidual has obtained that consent from the Constitution of 
the United States. 

And that the only instance where there has been, or is a 
consent, is the consent vielded to a sister State. In the 
caretul and prepared speeches of Madison and Marshall we 
have quoted, the opinion is expressed that suits between 
foreign States and States of the Union could not b main- 
tained without the consent of both parties. “There is a diffi- 
‘ulty In Imagining a cause for suit between parties, when 
one is disabled and incapacitated from treaty, alliance, con- 
federation, compact or agreement with the other. 

Duke of Brunswick vs. Hanover, 6 Beay., 1: 1 HH. L., 657. 


Vavasseur vs. Krupp, |. R. 9, Ch. D., 351. 


Machiavel, instructing a prince how to become a sover- 
eign, avd to maintain his authority and power when 
acquired, adimonishes him that no task is more difficult, 
none more dangerous, none in which success is more doudt- 
ful than the introduction among a people of new laws and 
institutions. Certainly this is true when the task proposed 
is so complex and intricate as that which Hancock described 
to the Legislature of Massachusetts: “The support of the 
general government, and affording force and efficiency to its 
functions without destroying the power which the people 


1] 


have vested in and reserved to the State governments.” 
The increase of the States in number and in population 
and prosperous development; the fluctuations in the politi- 
cal, moral and material conditions of the population, and the 
admixture of a variety of races under the same laws have 
aggravated the embarrassments of the Federal and the Stat 
governments. We have seen with what sensibility the States 
of the Union received the writs addressed to them from this 
Court to answer the demands of persons claiming to be 
creditors, and with what promptitude the mandate of the 
supreme power in the land, speaking through two-thirds of 
the Congress, and three-fourths of the State Legislatures, 
arrested the progress of the sult and caused its dismission 
from the records of the Court. As Gouverneur Morris wrote 
eivhteen years after: “To bring a Siatein a Court of Justice 
has more of what the French called /e hee eal, than of 
rational policy.” 3 Morris Life, p. 266. The considerations 
presented with so much force by Elamilton, and sustained 
with such fidelity and success by Madison and Marshall, in 
the infancy of the republic, are the guide-posts and land- 


marks to maintain with truth and lovaliv 


he result of this Phieguuiry Is to estulbblisiy that the States 
a baal at | : my. pee 4 ca . 
never parted with the exemption ana Peper ron) Sut. 
‘ 
a . ’ . , . . ‘ P ‘ ‘ ; ’ . . ? 
Wioich Hamutlton testifies eyeryv Sti \\ oOssesseqd of and 


, , ;, ' ; 
enjoyed at the time the Constitution was framed: that there 


was no intent on their part to abdicate or relinquish that 
privilege of soverelgnty : that when that privilege was 
invaded by a responsible authority there was a successful 
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resistance to it. Had there been a orsany! such a yurisdic- 
tion to this Court, it might have afforded some sanction to 
the argument that the States were municipalities, subject to 
the domination of National government, and that the gov- 
ernment established was a government without limitation 
upon its powers. The eleventh amendment to the Con- 
stitution removes every foundation for such a conclusion. 
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In all of the proposals for connection, confederation or 
union among the colonies or States, which now form a part 
of the United States, there may be distinguished two promi- 
nent features. There was a ready assent to grant to the citi- 
zens of all of the colonies a community of right and 
privilege in each, which finds its expression in the second 
section of the fourtl article of the Constitution, and the cor- 
responding article of the Confederation. With this civic 
union there was always a reservation that the separate and 
distinet political community, which, by the Declaration of 
Independence, became a free State, should not become 
extinct; that the independent organization—the republican 
government—the municipal laws and the sovereign control 
of their internal policy and regulation, including their 
exemptions from suits from the United States, and from all 
individuals, without their consent, shall not be dismissed. 
The clause of the Constitution extending the judicial power 
to controversies between two or more States, is the sole con- 
cession made by the States on this subject. We have 
noticed that the colonies had their disputes and differences 
as to territory and boundary. That during the war, besides 
these, other causes or sources of controversy had arisen and 
had not been decided. An immunity from suits is inherent 
in the nature of sovereignty, and the faculty of maintaining 
or waiving the immunity belongs to the State, to be 
employed according to its will, or as the welfare of the State 
requires, 

The zeneral plan of the Constitution was to place under 
the dominion of the Federal government all subjects of 
Federal interest, and that the States, as to each other, were 
to be isolated, independent and alien. 

Buckner vs. Finley, 2 P., 586. 
Bank vs. Earle, 15 P., 519. 


Instead of abolishing the States or destroying their juris- 
dictions and authorities, they ordained as a part of the 
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supreme law of the land that all the powers they had not 
deletaged to the United States, nor prohibited to the States, 
are reserved. It was of States thus organized and empow- 
ered, that Hamilton wrote: “It is inherent in the Nature of 
sovereignty not to be amenable to the suit of an individual 
without its consent. This is the general sense and practice 
of mankind,” also “that this immunity from suit is now 
enjoyed by the government of every State in the Union.” 
He adds, “that contracts between a nation and individuals 
can have no compulsory force.” Mr. Webster, with a larger 
experience of the administration of government, in’ the 
opinion given to Baring Brothers in 1839, reinforces the 
opinion by the conclusion “that the security for State 
loans is the plighted faith of the State. The same basis, for 
example, as loans made to the United States under the 
authority of Congress—the good faith of the government.” 


Vith Webster’s Works, 537. 


At the date of these opinions States had suffered, and 
were suffering discredit, because of defaults in payment of 
debts. In 1787, there was public and private destitution, 
public and private insolvency and disrepute. The supposed 
case which Hamilton paused to consider and to elucidate, 
was one calculated to alarm the public mind. There were 
creditors and debtors interested in this discussion, and there 
was plausibility in the argument for the creditor. If a 
State be allowed to sue, why should not she be sued is a 
natural inquiry? George Mason and Patrick Henry pre- 
sented this case to the Virginia convention as one requir- 
ing attention, and as disclosing the appearance of peril to 
the commonwealth. Is the Siate to be arraigned as a delin- 
quent at the bar of a Federal Court? they asked. Must we 
endure this humiliation? One of them spoke with that 
mirth which is heaviness, of the possible arrest of the State 
upon a capias ad satisfaciendum. The replies of Madison 
and Marshall are studied and elaborate. They followed in 
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the way of thinking of Hamilton. Marshall covers the 
whole ‘argument in his statements. He says that Virginia 
had been in Court in many a case, but never as a defendant— 
there was a difference—and that the Constitution signified 
only that the Court was open to the State as a plaintiff. 

We find the same language in the Courts of Great Britain. 
In a late case in Chancery, Justices said: “The municipal 
law of this country does not enable the judicial tribunals of 
the country to exercise tnd jurisdiction over forelgn roverh- 
ments as such, nor, so far as | am aware, Is there any inter- 
national tribunal which exercises any such jurisdiction.” 
The result is, that these so-called bonds amount to nothing 
more than debts of honor, binding so far as debts of hono 
can bind, but are not contracts enforceable before the ordi- 
narv tribunals of the country which issued them without 
the consent of the government of the country. Twycross 
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Crouch vs. Cr. Fone. L. R., 8, Q. B., : 


So Hamilton, in his report in 175, says: “Public debt 
can scarcely, in legal phrase, be defined either as property in 
possession or in action. It is evidently not the first till it is 
reduced to nossession by paviment, To be the second, 
would suppose a legal power to compel payment by suit. 
Does such a power exist? The true definition is, a property 
subsisting in the taith of the government. Its essence is 
promise. Its definite value depends upon the reliance that 
the promise will be definitely fulfilled.” 


Annals of Congress, 1795—95, 5 Cong., p. 1362. 
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Justice IREDELL, In the ease of Chisholm decided in this 
Court, established by authority that before the colonization 
of any portion of the territory composing the United States, 
the immunity of the Sovereign from suit was an established 
principle of the common law. 

The United States have always enjoyed this immunity as 
Inherent. 

3 ULS. R., 455—486. 
9 L. Rep. Ch. D. 351. 
G DBeaven, 1. 


The judgments of this Court relieve the executive depart- 
ments of the United States from the operation of all judicial 
scrutiny and control, unless the Act of (Congress Impose s a 
plain, specific and ministerial function, which leaves nothi- 
Ing to be done by the officer but simple and Implicit obe- 
dience. er: lt would occur @ priori to every mind, that il 
treasury not fenced around by fixed and established modes 
of administration, but which ean be made subject to anv 
number of demands asserted and sustained through th 
undetined and undefinable discretion of Courts, would con- 
stitute a feeble and inadequate provision for the great and 
inevitable necessities of the Nation.” 

United States vs. Guthrie, 17 [L.. 254. 
Decatur vs. Paulding, 14 P., 4% 
Klliott vs. Nicholls, 4 Woods, C. C. R.. M.S. 


The (‘ourt of King's Bench, in il late case, Say: “Ove! 
the Sovereign we can have no power. In like manner 
when the parties ure acting for the Sovereign, whose ser- 
Vants they are, these are not amenable to our prerogative 
jurisdiction. When the money is paid [I can entertain no 
doubt it is paid to the servants of the Crown.” 

(Jueen vs. Lord Com’s. L. Rep., 8 Q. B. 387. 

1 L. Rep., Q. B. D., 481. 

S.C, 2 L. Rep. Q. B.D, 69. 

. Rastongee vs. Queen. 


16 


The result of the inquiry we have made shows that the 
immunity of sovereigns from civil suits, unless when they 
consent, is universally enjoyed, and that the States of the 
Union from the time of their Declaration of Independence 
have asserted and enjoyed this immunity, except In cases of 
controversy with one another in respect to their boundaries 
and jurisdictions. ‘There is no instance of a suit commenced 
on a contract for the performance of a debt or duty. 

The tradition exists that there had been reserved from 
the dominion of the United States a large residuum of sov- 
ereignty, which could not be obtained unless with the con- 
sent of two-thirds of the Congress, and of three-fourths of 
the States. Among these sovereign rights were the undis- 
turbed administration of the State government and the sover- 
eign control of the internal policy of the State; the power 
to assess, collect and appropriate taxes upon and out of the 
property of the State; the command of the officers of the 
State, and the regulation to their duties of tne State. The 
case before the Court is that of a State convoked before it to 
answer whether she be a debtor to another State, and 
whether, because of the indebtment, the Court may send 
its mandate to the officers having the custody of its treas- 
ury to hold its contents, or a portion of its contents, subject 
to the Court’s order. The sovereignty of the State extends to 
everything which exists by its own authority, or is introduced 
by its own permission, is the lucid description of this Court 
of what is bevond the power of the Court or of the govern- 
ment to take away from a State. The demand of the bill is 
that this sovereignty be overturned, and that the Court's 
otticer take the contro! from the State; that the Court shall 
decide who are creditors of the State and how the moneys 
of the State shall be applied in payment. In the report of 
Hamilton we have cited, made in 1795, to the Senate, he 
discusses the value of securing the public debt by affording 
pledges of taxes and revenues. He speaks of the with- 
drawal of the securities, of the appropriation of the moneys 
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to the payment of other demands, and of the frequency of 
such acts. The history of public debts is filled with exam- 
ples of the diversion of such funds from the objects specified 
in the acts. There are instances in the history of our own 
country. 

In the Report of Hamilton he does not suggest that the 
creditor has any remedy in the Courts against the State or 
the officers of the State. The question is one of political 
morality. 

It cannot be doubted that were the experiment of the 
plaintiff in this suit to be successful, the whole judicial 
system of the government would undergo a radical change 
and modify the Constitution itself. 

At the time that the consolidated bonds of Louisiana 
were issued, it was known to all the holders that the State 
enjoyed an immunity from suit in any Court of the United 
States or elsewhere. Those bonds did not constitute con- 
tracts in the sense in which that word is used in the Consti- 
tution of the United States or the municipal codes. 

The “vinculum juris quo necessitate astringimur alicujus rei 
solvendic secundum nostri civitatis jura;” the judicial neces- 
sity under which an ordinary obligor places himself to 
fulfil the contract does not exist in respect to a bond issued 
by the State. 

The holder has a promise which he may exhibit to the 
officers of the treasury of the State, but he cannot enforce 
performance by the use of the power of the State, nor the 
power of any functionary of the State. ‘The obligation binds 
the conscience of the State, and on that the holder must 
depend. We have seen that this is the only reliance the 
holder has under the general law of the world. 
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We now proceed to show the reasons why North Carolina 
did not adopt the Constitution of the United States at the 
Convention held at Hillsboro in 1788, for, as stated by Judge 
Campbell above, “ North Carolina declined to ratify the act 
of the Federal Convention without amendments, and sub- 
mitted them. She excluded some of the powers I have 
quoted from the Constitution by her proposed amendments.” 

By reference to vol IV of Elliot’s Debates, page 148, Arti- 
cle third, first and second sections, read: 

Mr. spencer: “I have objections to this article. 1 object 
to the exclusive jurisdiction of the Federal Courts in all cases 
of law and equity arising under the Constitution and laws 
of the United States, and to the appellate jurisdiction of 
controversies between the citizens of different States, and a 
few other instances. To these I object, because I believe 
they will be oppressive in their operation.” * * * 

“T know it is said that what is not given up to the United 
States will be retained by the individual States. I know it 
ought to be so, and should be so understood; but, sir, it is 
not declared to be so. In the Confederation it is expressly 
declared that all rights and powers of any kind whatever of 
the several States, which are not given up to the United 
States, are expressly and absolutely retained to be enjoyed 
by the States.” (Page 149, ibid.) 

And again, on page 161, Judge Spencer returns to the 
attach. “I hope to be excused from making some observa- 
tions on what was said yesterday by gentlemen in favor of 
these two clauses. * * * The gentlemen said that all 
matters not given up by this form of government were 
retained by the respective States. I know that it ought to 
be so; it is the general doctrine, but it is necessary that it 
be expressly declared, and not left to mere construction and 
opinion.” : 
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To this, General Davie replies: “As to a bill of rights 
which has been brought forward in a manner I cannot 
account for, it is unnecessary to say anything. The learned 
gentleman has said that, by a concurrent jurisdiction, the 
laws of the United States must necessarily clash with the 
laws of the individual States, in consequence of which the 
laws of the States will be obstructed and the State govern- 
ments absorbed. This cannot be the case. ‘There is not one 
incyance of a power given to the United States, whereby the 
internal policy or administration of the States is affected. 
There is no instance that can be pointed out wherein the 
internal policy of the State can be affected by the judiciary 
of the United States.” (Page 168 ) 

But Judge SPENCER is not satisfied, and further argues: “| 
do not mean to contend that the laws of the general govern- 
ment should not operate upon individuals. I before observed 
that this was necessary, as laws could not be put in execution 
against States without the agency of the sword, which, instead 
of answering the ends of government, would destroy it. | 
endeavored to show that, as the government was not to 
operate against States, but against’ individuals, the rights of 
individuals ought to be properly secured. In order to con- 
stitute this security, it appears to me that there ought to be 
a clause in the Constitution, as there was in the Confedera- 
tion, expressly declaring that every power, jurisdiction and 
right which are not given up by it remains in the States. 
Such a clause would render a bill of rights unnecessary. 
But, as there is no such clause, | contend that there should 
be a bill of rights, ascertaining and securing the great rights 
of the States and people.” (Page 171.) 

The plaintiff below contended that he had a right to bring 
his suit under the contract clause of the Constitution—that 
no State shall pass any Jaw impairing the obligation of con- 
tracts. This clause came under discussion in the convention 
held by North Carolina in 1788, while the sixth article was 
being considered, and was alluded to by Mr. Galloway, as 
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follows: “But I hope the gentlemen of the committee will 
advert to the tenth section of the first article. This is a 
negation which the Constitution of our own State does not 
impose on us. I wish the committee to attend to that part 
of it which provides that no State shall pass any law which 
impairs the obligation of contracts. Our public securities 
are at a low ebb, and have been so for many years. We well 
know that the country has taken those securities as specie. 
This hangs over our heads as a contract. ‘There is a million 
and a half in circulation, at least. That clause of the Con- 
stitution may compel us to make good the nominal value of 
these securities. I trust this country never will leave it to _ 
the hands of the general government to redeem the securities 
which they have already given. Should this be the case, 
the consequence will be that they will be purchased by specu- 
lators, when the citizens of the State will part with them, 
perhaps for a very trifling consideration. ‘These speculators 
will look at the Constitution and see that they will be paid 
in gold and silver. They will buy them at a half crown in 
the pound, and get the full nominal value for them in gold 
and silver. I, therefore, wish the committee to consider 
whether North Carolina can redeem those securities in the 
manner most agreeable to her citizens and justifiable to the 
world, if this Constitution be adopted.” (Elliot’s D., vol. 1V, 
page 154.) 

General Davie replied, and in a manner that was deemed 
conclusive, as there is no further discussion of the clause: 

“Mr. Chairman, I believe that neither the tenth section 
cited by the gentleman, nor any other part of the Constitu- 
tion, has vested the general government with power to 
interfere with the public securities of any State. I will ven- 
ture to say that the last thing which the general government 
will attempt to do will be this. They have nothing to do 
with it. The clause refers merely to contracts between indi- 
viduals. - The section is the best in the Constitution. It is 
founded on the strongest principles of justice. It is a sec- 
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tion, in short, which, I thought, would have endeared the 
Constitution to this country. When the worthy gentleman 
comes to consider, he will find that the general government 
cannot possibly interfere with such securities.” (Ibid, p. 194.) 

In the speech of Mr. Willie Jones, in opposition to ratifi. 
cation, occurs this passage: “As great names have been 
mentioned, I beg leave to mention the authority of Mr. Jef- 
ferson, whose great abilities and respectability are well 
known. When the convention sat in Richmond, Mr. Madi- 
son received a letter from him. In that letter he said he 
wished nine States would adopt it—not because it deserved 
ratification, but to preserve the Union. But he wished the 
other four states would reject it, that there might be a cer- 
tainty of obtaining amendments.” (Page 224 ) 

Judge SPENCER also said: “He always thought it more 
proper and agreeable to prudence to propose amendments 
previous rather than subsequent to ratification. He said 
that. if two or more persons entered into a copartnership, 
and employed a scrivener to draw up the articles of copart- 
nership in a particular form, and, on reading them, they 
found them to be erroneous, it would be thought very strange 
if any of them should say, ‘Sign it first, and we shall have 
it altered hereafter.’. If it should be signed before alteration, 
it would be considered an act of indiscretion. As, therefore, 
it was a principle of prudence, in matters of private prop- 
erty, not to assent to any obligation till its errors were 
removed, he thought the principle infinitely more necessary 
to be attended to in a matter which concerned such a num- 
ber of people and so many millions yet unborn.” (Page 226.) 

Judge Inepe yt had made a strong appeal to avert, if possi- 
ble, the pending and unwelcome refusal to ratify, and said: 
“TI think this Constitution safe. I have not heard a single 
objection which, in my opinion, showed that it was danger- 
ous. Some particular parts have been objected to, and 
amendments pointed out. Though I think it perfectly safe, 
yet, with respect to any amendments which do not destroy 
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the substance of the Constitution, but will tend to give 
greater satisfaction, I should approve of them, because I 
should prefer that system which would most tend to concili- 
ate ull parties. On these principles, ] am of opinion that 
some amendments should be proposed. ‘The general ground 
of the objections seems to be, that the power proposed to be 
granted to the general government may be abused. If we 
give no power but such as may not be abused, we shall give 
none, for all delegated power may be abused. ‘There are 
two extremes equally dangerous to liberty. These are tyr- 
anny and anarchy. The medium between these two is the 
true government to protect the people. In my opinion, 
this Constitution is well calculated to guard against both 
extremes” (page 218): and he surrenders to the inevitable, 
as follows: “It is useless to contend any longer against a 
majority that is irresistible. We submit, with the deference 
that becomes us, to the decision of a majority; but my friends 
and myself are anxious that something may appear on the 
journal to show our sentiment on the subject.” (Page 237.) 

“Sweet are the uses of adversity,” and it may be that the 
noble dissenting opinion in Chisholm vs. Georgia, 2 Dallas, 
429, to which reference will be made hereafter, was, in some 
measure, influenced by the knowledge that the amendments 
were intended to, and did, control the construction to be 
given to the Constitution asa whole. While overruled in 
that case, “the stone rejected of the builders has become the 
headstone of the corner,” and the 11th Amendment makes 
that opinion the law of the land and a controlling authority 
in the decision of this case. 

The following resolution, offered by Mr. Willie Jones (page 
258): “ Resolved, That a declaration of rights, asserting and 
securing from encroachment the great principles of civil and 
religious liberty, and the unalienable rights of the people, 
together with amendments to the most ambiguous and excep- 
tionable parts of the said Constitution of government, ought 
to be laid before Congress and the convention of States that 
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shall or may be called for the purpose of amending the 
said Constitution, for their consideration, previous to the 
ratification of the Contitution aforesaid on the part of the 
State of North Carolina,” was adopted by a vote of 184 to S4 
(Page 246.) 

It is only necessary to call attention to the first and twenty- 
fifth amendments proposed, which were as follows: 

“Ist. That each State in the Union shall respectively 
retain every power, jurisdiction and right which is not by 
this Constitution delegated to the Congress of the United 
States or the departments of the Federal government. 

“25th. That Congress shall not, directly or indirectly, 
either by themselves or through the judiciary, interfere with 
any one of the States in the redemption of paper money 
alrealy emitted and now in circulation, or in liquidating 
and discharging the public securities of any one of the States, 
but each and every State shall have the exclusive right of 
making such laws and regulations for the above purposes as 
they shall think proper.” (Pages 240 and 2435, ibid.) 

After the ten amendments had been adopted to the Con- 
stitution, the Convention of North Carolina again met in 
Fayetteville in November, 1789. It was thought that all 
that had been asked before was substantially conceded, and 
that articles nine and ten of amendments to the Constitution 
embraced all that was required in the first and twenty-fifth 
proposed amendments quoted above The convention then 
ratified the Constitution by a large majority—I‘H to 77. It 
was supposed that the State, at least, retained the right to 
govern its own citizens, and was not compellable, at their 
application, by coercion from the Federal judiciary, to dis- 
charge its alleged obligations, however contrary to !t. Con- 
stitution they might be. 
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In Chisholm vs. Georgia, 2 Dall., 434-35, IREDELL, Justice’ 
says: “The principles of law to which reference is to be had, 
either upon the general ground I first alluded to, or upon 
the special words I have above cited from the judicial act, I 
apprehend, can be either—first, those of the particular laws 
of the State against which the suit is brought; or, second, 
principles of law common to all the States. * * * But 
this point (the first), I conceive, it is unnecessary to deter- 
mine, because I believe there is no doubt that neither in the 
State now in question, nor in any other in the Union, any 
particular legis'ative mode, authorizing a compulsory suit 
for the recovery of money against a State, was in being when 
the Constitution was adopted, or at the time the judicial act 
was passed. * * * Theonly principles of law, then, that 
can be regarded are those common to all the states. I know 
of none such which can affect this case but those that are 
derived from what is properly termed “the common law,” a 
law which I presume is the ground-work in the laws of every 
State of the Union, and which I consider, so far as it is 
applicable to the peculiar circumstances of the country, and 
where no special act of legislation controls it, to be in force 
in each State as it existed in England (unaltered by any statute) 
at the time of the first settlement of the country. The statutes of 
England that are in force in America differ, perhaps, in all 
the states, and, therefore, it is probable the common law in 
each is, 1n some respects, different. But it is certain that, in 
regard to any common law principle which can influence the 
question before us, no alteration has been made by any 
statute which could occasion the least material difference or 
have any partial effect. No other part of the common law 
of England, it appears to me, can have any reference to this 
subject but that part of it which prescribes remedies against 
the crown. Every State in this Union, in every instance 
where its sovereignty has not been delegated to the United 
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States, I consider to be as completely sovereign as the United 
States are, in respect to the powers surrendered. ‘The United 
States are sovereign as to all the powers of government 
actually surrendered. Each State in the Union is sovereign 
as to all the powers reserved. It must necessarily be so, 
because ‘the United States have no claim to any authority 
but such as the states have surrendered to them. Of course 
the part not surrendered must remain as it did before. (Page 

ob.) * * * For, admitting that the Constitution is not 
to have a restrictive operation, so as to confine all cases in 
which a State is a party exclusively to the Supreme Court 
(an opinion to which I am strongly inclined), yet there are 
no words in the definition of the powers of the Circuit Court 
which give a color to an opinion that, where a suit is brought 
against a State by a citizen of another State, the Circuit Court 
could exercise any jurisdiction atall. If thev could, however, 
such jurisdiction, by the very terms of their authority, could 
only be concurrent with the Courts of the several States. It 
follows, therefore, unquestionably, I think, that, looking at 
the act of Congress, whic! I consider is, on this occasion, the 
limit of our authority (whatever might further be constitu- 
tionally enacted). we can exercise no authority in the present 
instance, censistently with the clear intention of the act, but 
such as a proper State Court would have been at least com- 
petent to exercise at the time the act was passed.” 

And on page 445: “Now let us consider the case of a 
debt due from a State. None can, | apprehend, be directly 
claimed but in the following instances: Ist. In case of con- 
tract with the Legislature itself. 2d. In case of a contract 
with the executive, or any other person, in consequence of 
express authority from the Legislature. 3d. In case of a 
contract with the executive without any special authority. 
In the first and second cases, the contract is evidently made 
on the public faith alone. Every man must know that no 
suit can be brought against a legislative body. His only 
dependence, therefore, can be that the Legislature, on prin- 
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ciples of public duty, will make a provision for the execu- 
tion of their own contract; and if that fails, whatever 
reproach the Legislature may incur, the case is certainly 
without remedy in the Courts of the State. * * = * 
In the third case, a contract with the Governor of the State 
without any special authority: * * * A Governor of a 
State is a mere executive officer; his general authority 1s 
very narrowly limited by the Constitution of the State: 
with no undefined or disputable prerogatives; without 
power to affect one shilling of the public money, but as he 
is authorized under the Constitution or by a_ particular 
law.” 

Page 448: “ A State does not owe its origin to the Gov- 
ernment of the United States in the highest or in any of its 
branches. It was in existence before it. It derives its 
authority from the same pure and sacred source as itself— 
the voluntary and deliberate choice of the people *“ * * 
The people of the State created, the people of the State can 
only change its Constitution. Upon this power there is no 
other limitation but that imposed by the Constitution of the 
United States, that it must be of the republican form.” 

Page 449 (foot): “So much, however, has been said on the 
Constitution, that it may not be improper to intimate that 
my present opinion is strongly against any construction of 
it which will admit, under any circumstances, a compulsive 
suit for the recovery of money. I think every word in the 
Constitution may have its full effect without involving this 
consequence, and that nothing but express words, or an 
insurmountable implication (neither of which I consider 
ean be found in this case) would authorize the deduction of 
so high a power.” 

TURNER, ADMINISTRATOR OF STANLEY, PLAINTIFF IN 
ERROR vs. THE PRESIDENT, DirEcTORS AND COMPANY OF 
THE Bank oF NortH AMERICA, DEFENDANTs, 4 Dall., 10: 
“A Circuit Court, however, is of limited jurisdiction, and 
has cognizance, not of cases generally, but only of a few 


27 


specially circumstanced, amounting to a small proportion of 
the cases which an unlimited jurisdiction would embrace. 
And the fair presumption is (not as with regard to a Court 
of general jurisdiction, that a cause is within its jurisdiction 
unless the contrary appears, but rather) that a cause is 
without its jurisdiction till the contrary appears.” 

United States vs. Peters, 5 Cranch, 139, decides: “The 
right of a State to assert as plaintiff any interest it may 
have in a subject which forms the matter of controversy 
between individuals, in one of the Courts of the United 
States, is not affected by the 11th Amendment: nor can it 
be so construed as to oust the Court of its jurisdiction, 
should such claim be suggested. The amendment simply 
provides that no suit shall be commenced or prosecuted 
against a State. The State cannot be made a defendant to 
a suit brought by an individual, but it remains the duty of 
the Courts of the United States to decide all cases brought 
before them, by citizens of another State, where a State is 
not necessarily a defendant. In this case the suit was not 
instituted against the State or its treasurer, but against the 
executrixes of D. Rittenhouse, for the proceeds of a vessel con- 
demned in the Court of Admiralty, which were admitted to 
be in their possession.” 

Chief Justice MARSHALL says: 

“It is a part of our history that, at the adoption of the 
Constitution, all the States were greatly indebted, and the 
apprehension that these debts might be prosecuted in the 
Federal Courts formed a very serious objection to that 
instrument. Suits were instituted, and the Court main- 
tained its jurisdiction. The alarm was general, and to quiet 
the apprehensions that were so extensively entertained this 
amendment was proposed in Congress and adopted by the 
State Legislatures. * * * We must ascribe the amend- 
ment to some other cause than the dignity of a State. 
There is no difficulty in finding this cause. Those who 
were inhibited from commencing a suit against a State, or 
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from prosecuting one which might be commenced before the 
adoption of the amendment, were persons who might 
probably be its creditors. There was not much reason to 
fear that foreign or sister States would be creditors to any 
considerable extent, and there was reason to retain the juris- 
dietion of the Courts in those cases, because it might be 
essential to the preservation of peace. The amendment, 
therefore, extended to suits commenced or prosecuted by 
individuals, but not to those brought by States.” Cohens vs. 
Virginia, 6 Wheat, 406 “The first question to be consid- 
ered is, whether the jurisdiction of, this Court is excluded by 
the character of the parties, one of*them being a State, and 
the other a citizen of that State.” (bid. Page 375.) 

“The counsel for the defendant have laid down the gen- 
eral proposition that a sovereign, independent State is not 
suable except by its own consent. This general proposition will 
not he controverted. But its consent is not requisite in each 
particular case. It tnay be given in a general law. And if 
a State has surrendered any portion of its sovereignty, the 
question whether a liability to suit be a part of this portion 
depends on the instrument by which the surrender is made. 
If, upon a just construction of that instrument, it shall 
appear that the State has submitted to be sued, then it has 
parted with this sovereign right of judging in every case on 
the justice of its own pretensions, and has entrusted that 
power toa tribunal in whose impartiality it confides.” (bid, 
page 3580.) 

In Horne vs. The State, 84 N.C., 362, it is decided that 
the jurisdiction of the Supreme Court to hear a claim 
against the State, based upon the non-payment of interest 
alleged to be due on a bond issued under an Act of 1869, 
has been taken away by an amendment of the Constitution, 
and, in the opinion, it is said: “There has been a prevalent 
opinion in this State, and one entertained by gentlemen of 
the highest eminence in the legal profession, that the Legis- 
lature of 1868-69 transcended its limited powers under the 
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Constitution, in creating the class of bonds to which the 
one in question belongs, and that they are, therefore, illegal. 
Whether this opinion is well-founded or not, it is not for us 
to say, as we believe this Court is precluded, by the said 
amendment of the Constitution, from going into that inquiry.” 

Again, in the case of Cohens vs. Virginia, 6 Wheat, 402, 
it is said: “The citizen who has paid his money to his State, 
under a law that is void, is in the same situation with every 
other person who has paid money by mistake. The law 
raises an assumpsit to return the money, and it is upon 
this assumpsit that the action is to be maintained. To 
refuse to comply with this assumpsit may be no more a 
violation of the Constitution than to refuse to comply with 
any other, and as the Federal Courts never had jurisdiction 
over contracts between a State and its citizens, it may have none 
over this.” 

And again, page 403: “We are also asked if a State 
should confiscate property secured by a treaty, whether the 
individual could maintain an action for that property? If 
the property confiscated be debts, our own experience 
informs us that the remedy of the creditor against his debtor 
remains. If it be land, which is secured by a treaty, and 
afterwards confiscated by the State, the argument does not 
assume that this title, thus secured, could be extinguished 
by an act of confiscation. The injured party, therefore, 
has his remedy against the occupant of the land, for 
that which the treaty secures to him, not against the State 
four money, which is not secured to him. The case of a State 
which pays off its own debts with paper money, no more 
resembles this than do those to which we have already 
adverted. The Courts have no jurisdiction over the con- 
tract. They cannot enforce it, nor judge of its violation. 
Let it be that the act discharging the debt is a mere nullity, 
and that it is still due. Yet, the Federal Courts have no cogni- 
zance of the case.” 
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“The first impression made on the mind by this (11th) 
Amendment is that it was intended for those case and those 
only, in which some demand against a State is made by an 
individual in the Courts of the Union. If we consider the 
causes, to which it is to be traced, we are led to the same 
conclusion. A genr+ral interest might well be felt in leaving 
to a State the ful) power of consulting its own convenience 
in the adjustment of its debts or other claims upon it; but 
no interest could be felt in so changing the relation between 
the whole and its parts, as to strip the government of the 
means of protecting, by the instrumentality of its Courts, 
the Constitution and laws from active violation.” 


Cohens vs. Virginia, 6 Wheat, 407. 


Unxirep States Bank vs. PLanters Bank, 9 Wheat., 
907: “The Planters Bank of Georgia is not the State of 
Georgia, although the State holds an interest in it. It is, we 
think,a sound principle that, when a government becomes a 
partner in any trading company it divests itself, so far as con- 
cerns the transactions of that company, of its sovereign char- 
acter and takes that of a private citizen. Instead of commu- 
nicating to the company its privileges and its prerogatives, it 
descends to a level with those with whom it associates itself 
and takes the character which belongs to its associates and 
to the business which is to be transacted. Thus, many 
States of this Union who have an interest in banks are not 
suable, even in their own Courts; yet they never «exempt the 
corporation from being sued The State of Georgia, by giv- 
ing to the bank the capacity to sue and be sued, voluntarily 
strips itself of its sovereign character, so far as respects the 
transactions of the bank, and waives all the privileges of 
that character.” 

In the case of the Governor of Georgia vs. Juan Madrazzo, 
1 Peters, 110, it is seen that the opinion of MarsHa tt, C. J., 
is entirely consonant with that which we have cited from 
Cohens vs. Virginia, 6 Wheat., 402 to 406, and it is only 
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necessary to refer to the decree, which will be found at page 
4535: “The Court is of opinion that there is error, * * 
the Circuit Court not having jurisdiction of a cause in which 
the plaintiff asserts a claim upon the State,” &e. 

Tue Stare or Rwopve Is_anp vs. THE STaTe OF MaAssa- 
CHUSETTs, 12 Peters, 718: “Jurisdiction is the power to hear 
and determine the subject matter in controversy between 
parties to a suit; to adjudicate or exercise any judicial 
power over them; the question whether, on the case before 
a Court, their action is judicial or extrajudicial; with or 
without the authority of law to render a judgment or decree 
upon the rights of the litigant parties. If the law confers 
the power to render a judgment or decree, then the Court 
has jurisdiction. What shall be adjudged or decreed between 
the parties, and with which is the right of the case, is judi- 
cial action, by hearing and determining it.” (4 Peters, 709: 
4 Russell, 415; 3 Peters, 203-7.) * * * “But, as this 
Court is one of limited and special original jurisdiction, its 
action must be confined to the particular cases, controversies 
and parties over which the Constitution and laws authorizes 
it to act. Any proceeding without the limits prescribed is 
coram non judice, and its action a nullity.” (10 Peters, 474: 
S. P., 4 Russ., 415.) “And, whether the want or excess of 
power is objected to by a party, or is apparent to the Court, 
it must surcease its action or proceed extrajudicially. Before 
we can proceed in this cause, we must, therefore, inquire 
whether we can hear and determine the matters in contro- 
versy between the parties, who are two States of this Union, 
sovereign within their respective boundaries, save that por- 
tion of power which they have granted to the Federal gov- 
ernment, and foreign to each other for all but Federal pur- 
poses. So they have been considered by this Court, through 
a long series of years and cases, to the present term, during 
which, in the case of the Bank of the United States vs. 
Daniels, this Court has declared this to be a fundamental 
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principle of the Constitution, and so we shall consider it in 
deciding on the present motion.” (2 Peters, 590-91.) 

“Those States, in their highest sovereign capacity, in the 
convention of the people thereof, on whom, by the Revolu- 
tion, the prerogative of the crown and the transcendant 
power of Parliament devolved in a plenitude unimpaired by 
any act and controllable by no authority ” (6 Wheat., 651; 5 
W heat., 584-88), “adopted the Constitution by which they 
respectively made to the United States a grant of judicial 
power over controversies between two or more States. By 
the Constitution, it was ordained that this judicial power, in 
cases where a State was a party, should be exercised by this 
Court as one of original jurisdiction. The States waived 
their exemption from judicial power” (6 Wheat., 378-80) 
“as sovereigns, by original and inherent right, by their own 
grant of its exercise over themselves in such cases, but which 
they would not grant to any inferior tribunal.” 

Cary vs. CurTIs, 5 How., 245: “The supremacy of the 
Constitution over all officers and authorities, both of the 
Federal and State governments, and the sanctity of the rights 
guaranteed by it, none will question. These are concessa on 
all sides. The objection above referred to admits of the 
most satisfactory refutation. This may be found in the fol- 
lowing positions, familiar in this and most other govern- 
ments, viz., that the government, as a general rule, claims 
an exemption from being sued in its own Courts. That, 
although, as being charged with the administration of the 
laws, it will resort to those Courts as means of securing 
this great end, it will pot permit itself to be impeached 
therein, save in instances forming conceded and express 
exceptions.” 

In the case of The State of Florida vs. The State of 
Georgia, 17 How., 478, which was a suit to settle a part of 
the boundary line, the United States, as proprietor and 
grantor of lands in the disputed territory, having an interest 
in the question of the location, the Attorney General, on 
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filing an information, had leave to adduce evidence, written 
or parol, and to examine witnesses and file their depositions, 
in order to establish the boundary claimed by the United 
States. But this was by a divided Court, and Justices 
McLEAaN, DaANIELs, Curtis and CAMPBELL dissented. In the 
opinion of Justice Curtis, on page 507, he says: “It must 
be remembered that a State can be sued only by its own 
; consent. This consent has been given in the Constitution, 
but only in cases having such parties as are there described 
The particular character of the parties to the controversy 
into which the State has consented to enter constitutes not 
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only an essential element of that consent, but it is the sole 
description of what is agreed to. ‘The State of Georgia has 
consented to be sued by one or more States, or by foreign 
States, and by no other person or body politic. The State 
of Georgia has consented to stand joined as defendant with 
one or more States, or with a foreign State, and with citizens 
or subjects of a State other than the one bringing the suit, 
. but with no other person or body politic. Certainly there is 
no power existing in this government to enlarge that consent 
a's so as to embrace in it anything to which, by its terms, it 
does not extend.” 

And the opinion of Justice CAMPBELL, from page 515 on, 
1 reviews the opinion in the case of Chisholm vs. Georgia, 2 
Dallas, 419, and cites many of the authorities produced in 

the brief heretofore referred to 
| In Beers vs. State of Arkansas, 20 How., 529, it is said: 
, “Tt is an established principle of jurisprudence in all civil- 
| ized nations that the sovereign cannot be sued in its own 
~ Courts, or in any other, without its consent and permission, 
but it may, if it thinks proper, waive this privilege and per- 
mit itself to be made a defendant by individuals or by 
another State; and, as this permission is altogether volun- 
tary on the part of the State, it follows that it may prescribe 
the terms and conditions on which it consents to be sued, 
and the manner in which the suit shall be conducted, and 
392—3 
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may withdraw its consent whenever it may suppose that 
justice to the public requires it.” And also: “The bill is 
evidently a suit against the State and others to enforce the 
payment of money due on certain contracts made by the 
State, and the State is made a party defendant in the suit.” 
(Ibid, 532.) 

‘The bill was dismissed, and it was said by the Court: 
“The laws and proceedings on the part of the State may 
have operated harshly and unjustly upon the appellants, 
but it is not the province of this Court to decide that ques- 
tion. Those who deal in the bonds and obligations of a 
sovereign State are aware that they must rely altogether on 
the sense of justice and good faith of the State, and that the 
judiciary of the State cannot interfere to enforce these con- 
tracts without the consent of the State, and the Courts of the 
United States are expressly prohibited from exercising such 
a jurisdiction.” 

In Chamberlain vs. St. Paul «ec. Railroad Co. et al., 92 
Otto., 304, Mr. Justice Firtp makes this statement of the 
case: “ Pending these proceedings, the bonds of the State in 
the hands of the complainant remained unpaid, and they 
are still unpaid. The faith of the State, solemnly pledged 
for the payment of both principal and interest, has never 
been kept. So far from keeping it, the State, as early as 
November, 1860, adopted an amendment to its Constitution 
prohibiting any law which levied a tax, or made other pro- 
vision for such payment, from taking effect until the same 
had Seen submitted to a vote of the people and been adopted 
by them. This prohibition, if not a violation of the State’s 
pledge, conflicts with its spirit. The bonds issued are legal 
obligations. The State is bound, by every consideration of 
honor and good faith, to pay them. Were she amenable to 
the tribunals of the country, as private individuals are, no 
Court of justice would withhold its judgment against her in 
an action for their enforcement.” 
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In Georgia vs. Jessup, 106 U. S., 462, it is said: “It may 
be observed that, if it was not a matter wholly within. the 
discretion of the Circuit Court to permit the State to become 
a party to the foreclosure suit, it is clear that the State did 
not ask to become, nor was it In any form made a party to 
that suit. It is equally clear that it could not have been 
made a party without its consent.” 

In the case of Clark vs. Barnard, 108 U.S., 486, it is said: 
“The first question for determination on this appeal is that 
of jurisdiction, raised first by the demurrer, and afterwards 
by the answer of Clark, General Treasurer of the State of 
Rhode Island, on the ground that the suit was, in effect, 
brought against the State by citizens of another State con- 
trary to the 11th Amendment to the Constitution of the 
United States. Weare relieved, however, from its considera- 
tion by the voluntary appearance of the State in intervening 
as « claimant of the fund in Court. The immunity from 
suits belonging to a State which is respected and protected 
by the Constitution, within the limit of the judicial power 
of the United States, is a personal privilege, which it may 
waive at pleasure; so that, in a suit otherwise well brought, 
in which a State had sufficient interest to entitle it to become 
a party defendant, its. appearance in a Court of the United 
States would be a voluntary submission to its jurisdiction, 
while, of course, those Courts are always open to it as a 
suitor in controversies between it and citizens of other States. 
In the present case, the State of Rhode Island appeared in 
the cause and presented and prosecuted a claim to the fund 
in controversy, and thereby made itself a party to the litiga- 
tion to the full extent required for its complete determina 
tion. It became an actor as well as defendant, as, by its 
Intervention, the proceeding became one in the nature of an 
interpleader, in which it became necessary to adjudicate the 
adverse rights of the State and the appellees to the fund, to 
which both claimed title. The case differs from that of 
Georgia vs. Jessup, 106 U.S., 458, where the State expressly 
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declined to become a party to the suit and appeared only to 
protest against the exercise of jurisdiction by the Court.” 

In the case of Cunningham vs. Macon and Brunswick 
Railroad Company, 109 U. S., 450, the Court say: “The 
failure of several of the States of the Union to pay the debts 
which they have contracted, and to discharge other obliga- 
tions of a contract character, when taken in connection with 
the acknowledged principle that no State can be sued in the 
ordinary Courts as a defendant, except by her own consent, 
has led, in recent times, to pumerous efforts to compel the 
performance of their obligations by judicial proceedings to 
which the State is not a party. These suits have generally 
been instituted in the Circuit Courts of the United States, or 
have been removed into them from the State Courts.” * * * 
And also: “It may be accepted as a point of departure 
unquestioned that neituer a State, nor the United States, can 
be sued as a defendant in any Court in this country without 
their consent, except in the limited class of cases in which 
the State may be made a party in the Supreme Court of the 
United States by virtue of the original jurisdiction conferred 
on this Court by the Constitution. 

“This principal is conceded in all the casest and, whenever 
it can be clearly seen that the State is an indispensable party 
to enable the Court, according to the rules which govern its 
procedure, to grant the relief sought, it will refuse to take 
jurisdiction ” 

And a quotation is made from the opinion in the case of 
Board of Liquidation vs. McComb, 92 U.S., 531: “A State, 
without its consent, cannot be sued as an individual, and a 
Court cannot substitute its own discretion for that of execu- 
tive officers in matters belonging to the proper jurisdiction 
of the latter.” 

And, in commenting on the case of Louisiana vs. Jumel, 
it is said, on page 455 (109 U.S.): “The short statement of 
the reason for this judgment is that, as the State could not 
be sued or made a party to such proceeding, there was no 
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jurisdiction in the Circuit Court, either by mandamus at law 
or by a decree in chancery, to take charge of the Treasury 
of the State, and, seizing the hands of the ‘Treasurer and 
Auditor, to make distribution of the funds found in the 
Treasury in the manner which the Court might think just.” 

And, also, on page 457: “If any branch of the State gov- 
ernment has power to give plaintiff relief, it is the Legisla- 
ture. Why is it not sued as a body, or its members, by 
mandamus, to compel them to provide means for the State’s 
indorsement? The absurdity of this proposition shows the 
impossibility of compelling a State to pay its debts by judi- 
cial proce-s.” 

In Bonner vs. United States, 9 Wall., 159, it is said: 
“Immunity from suit is an incident of sovereignty, but the 
government of the United States, in a spirit of great liber- 
ality, waived that immunity in favor of those persons who 
had claims against it which were founded upon any law of 
Congress or regulation of an executive department, or Upon 
any contract with it, express or implied, and gave the Court 
of Claims the power to hear and determine cases of this 
nature." * * * As the government has not thought fit 
to allow itself to be sued in the Court of Claims on equitable 
considerations, it follows that the remedy of the claimant, if 
any now exists, is with Congress.” And the present is like 
Case vs. Terrell, 11 Wall., 203, where it is said: “The mani- 
fest purpose of the proceeding was to subject the government 
to a tribunal which could rightfully exercise no jurisdiction 
in the premises.” 

And, in the Virginia Coupon Cases, 114 U. 8., 245, it is 
sald by Judge MatrHuews: “Tried by every test which has 
been judicially suggested for the determination of the ques- 
tion, this cannot be considered to be a suit against the State. 
The State is not named as a party in the record. The action 
is not directly upon the contract; it is not for the purpose 
of controlling the discretion of executive officers, or admin- 
istering funds actually in the public Treasury, as was held 
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to be the case in Louisiana vs. Jumel, 107 U.S., 711. It is 
not an attempt to compel officers of the State to do the acts 
which constitute a performance of its contract by the State, 
as suggested by the minority of the Court in Antoni vs. 
Greenhow, 107 U. S., 769-783.” 

And in the last named case Mr. Justice MarrHEws thus 
states the ground on which he concurs in the judgment of the 
Court: “ITagree that the State of Virginia, by the Act of 1871, 
entered into a valid contract with the holders of its bonds to 
receive their coupons in the payment of taxes; and that 
any subsequent statute, which denies this right, is a breach 
of its contract and a violation of the Constitution of the 
United States. But for a breach of its contract, by a State, 
no remedy is provided by the Consiitution of the United 
States against the State itself. If the State furnishes a 
remedy by process against itself, or its officers, that process 
may be pursued because it has consented to submit itself to 
that extent to the jurisdiction of the Courts; but if it chooses 
to withdraw its consent, by the repeal of all remedies, it is 
restored to the immunity from suit which belongs to it as a 
political community responsible, in that particular, to no 
superior.” *“ * * “J do not, therefore, consider it neces- 
sary to enter upon the inquiry, whether the remedy provided 
by the State of Virginia, by the Act of 1882, is effective and 
substantial, compared with that which existed in 1871, 
when the bonds were issued. It is sutticient to say that it is 
the one which the State has chosen to give, and the only 
cone, therefore, which the Courts of the United States are 
authorized to administer.” 

And in Marye vs. Parsons, 114 U.S., p. 328, Mr. Justice 
MatrHews, who delivers the opinion of the Court, says: 
“This bill is without precedent, and should have been dis- 
missed. It is a clear case as stated of damuum absque 
injuria. So far as the contract with the plaintiff was, that 
the State should pay him his coupons at maturity, there is 
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no doubt a breach; but he asks no relief as to that, for there 
is no remedy by suit to compel a State to pay its debts.” 

This part of the dissenting opinion of Mr. Justice BRapDLEy, 
in Marve vs. Parsons, found in 114 U.S., on p. 337, does not 
seem to be questioned in the opinion delivered by Mr. Justice 
Matruews: “The 11th Amendment, it is true, does not 
prohibit the extension of the judicial power of the United 
States to suits prosecuted against a State by its own citizens. 
sut the evident reason of this is, that the judicial power 
was not granted to the United States by the original Con- 
stitution in such cases; hence, as it was not granted, it was 
not deemed necessary to prohibit it. It was evidently sup- 
posed that the control of all litigation against a State by 
its own citizens was in its own hands, amongst that mass of 
rights, which were reserved to the States and the people. 
It would be very strange to say that, although a State can- 
not, in any case, be sued by a citizen of another State since 
the adoption of the 11th Amendment, yet, in a case arising 
under the Constitution and laws of the United States, it 
may be sued by its own citizens. This would be to deprive 
the State, with regard to its own citizens, of its sovereign 
right of exemption from suit. It seems to us that the 
absurdity of this proposition is its sufficient answer. Unless 
the State chooses to allow itself to be sued, it cannot be sued— 
it has this prerogative, if no other. It is admitted, in point 
of form, that it cannot be sued by citizens of other Staies or 
of foreign States, because of the llth Amendment. The 
whole argument of the opinions of the majority of the 
Court is devoted to the object of showing that the State 
is not sued in the suits under consideration. We do 
not remember that it is anywhere contended that the 
State can be sued by its own citizens against its own 
law, merely because the 11th Amendment does not, in terms, 
extend to that case.” This is in strict accordance with 
the opinion of Mr. Justice MATTHEWs in Antoni vs. Green- 


how, heretofore cited. © 
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In Poindexter vs. Greenhow, Mr. Justice MATTHEWs, on 
page 281 of 114 U. S., says, in speaking of Antoni vs. Green- 
how (107 U.S.), and contrasting it with the case under dis- 
cussion: “That was a case in which it was sought by 
mandamus specifically to enforce the contract of the State 
with the coupon holder, by compelling, by affirmative action 
and process of law, the collector actually to receive the 
conpons tendered in satisfaction of taxes. It left unaffected 
the right of the coupon holder and tax-payer, after his 
tender had been unlawfully refused, to stand upon his con- 
tract and the law, in defence of his rights, both of person 
and property, against all unlawful assaults and seizures. 
In the former he was an actor, seeking affirmative relief to 
compel the specific performance of the contract. In the 
latter he is a defendant, passively resting on his rights, and 
resisting only demands and exactions sought to be enforced 
against him in denial of them.” 

Again, in this case, on page 279, it is said, in speaking of 
the Siate bonds, issued before 1871: “The latter depended 
for their payment, as to both principal and interest, upon 
the continued good faith of the State, in making, from time 
to time, necessary appropriations out of the public treasury 
to meet its recurring liabilities by positive legislation to that 
effect. In case of default there was no remedy by legal 
proce:s. The Stute itself could not be sued. Its bare promise 
to pay had no sanction but the public sense of duty to the 
public creditors. The only security for their performance 
was the public faith.” How does our case differ? 

And also, on page 256: “It is true that no remedy for a 
breach of its contract by the State, by way of damages, as 
compensation, or by means of process to compel its performance, 
is open under the Cumst:tution in the Courts of the United 
States by a direct suit against the State itself on the part of the 
injured party, being a citizen of another State, or a citizen 
or subject of a foreign State.” Unless the plaintiff is seek- 
ing a mandamus, what redress does he want? What can 


41 


a Court of Equity do? Is not his case similar to that of 
Marye vs. Parsons, in which it is said, 114 U. S., p. 329: 
“The bill as framed, therefore, calls for a declaration of an 
abstract character, that the contract set out requiring 
coupons to be received in payment of taxes and debts due 
the State is valid; that the statutes of the General Assembly 
of Virginia, impairing its obligations, are contrary to the 
Constitution of the United States, and, therefore, void; and 
that it is the legal duty of the collecting officers of the State 
to receive them, when offered, in payment of such taxes 
and debts. But no Court sits to determine questions of law 
in thesi. There must be a litigation upon actual transac- 
tions between real parties, growing out of a controversy 
affecting legal or equitable rights as to persons or property. 
All questions of law arising in such cases are judicially 
determinable. The present is not a case of that deseription.” 


IV. 


That the suit against the Auditor cannot be maintained, 
even after the suit against the State is dismissed, we think, 
is clear upon the following authorities: 

In Louisiana vs. Jumel, 107 U.S., p. 720, it is said: “The 
bonds and coupons, which the parties to these suits hold, 
have not been reduced to judgment, and there is no way in 
which the State, in its capacity as an organized political 
community, can be brought before any Court of the State 
or of the United States, to answer a suit,in the name of these 
holders, to obtain such a judgment. It was ‘expressly 
decided by the Supreme Court of the State in State ez rel 
Hart vs. Burke, 53 La., p. 498, that such a suit could not be 
brought in the State Courts, aud under the 11th Amend- 
ment of the Constitution, no State can be sued in the Courts of 
the United States by a citizen of another State. Neither 
was there when the bonds were issued, nor is there now, 
any statute or judicial decision giving the bondholders a 
remedy in the State Courts, or elsewhere, either by man- 
damus or injunction against the State, in its political 
capacity, to compel it to do what it has agreed should be 
done, but which it refuses todo. These, then, are suits by cred- 
itors at large of the class provided for in the Act of 1874, to 
compel, by judicial process, the officers of the State to enforce 
the provisions of the Act, when the State, by an amend- 
ment to its Constitution, has undertaken to prohibit them 
from doing so, and when the Court, if it requires an ofticer 
to proceed, cannot protect him with a judgment to which 
the State isa party. The persons sued are the executive 
officers of the State, and they are proceeded against in their 
official capacity.” * * * “That the Constitution of 1879, 
on its face, takes away the power of the executive officers to 
comply with the terms of the Act of 15874 cannot be denied. 
As against everything, but the outstanding bonds and coupons, 
this Constitution is the fundamental law of the State, and it 
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is only invalid so far as it impairs the obligation of the con- 
tract, on the faith of which the bonds and coupons were taken 
by their respective holders. (Cited in 117 U.S., p.68.) The 
question then is, whether the contract can be enforced, notwith- 
standing the Constitution, by coercing agents and officers of 
the State, whose authority has been withdrawn in violation of 
the contract. without the State itself, in its political capacity, 
being a party to the proceedings. The relief asked will 
require the officers, against whom the process is issued, to 
act contrary to the positive order of the supreme political 
power of the State, whose creatures they are, and to which 
they are ultimately responsible, in law, for what they do. 
They must use the public money, in the treasury and under 
their official control in one way, when the superior power has 
directed them to use it in another, aud they must raise more 
money by taxation when the same power has declared it shall 
not be done.” = * * * “The remedy sought implies 
power in the judiciary to compel the State to abide by and 
perform its contract for the payment of money. not by ren- 


dering and enforcing a judgment in the ordinary form of 


judicial procedure, but by assuming the control of the adminis- 


tration of the fiscal affairs of the State, to the extent that 
may be necessary to accomplish the end in view” * * * 
“The provision in the law, that it shall be the duty of the 
Auditor, ‘Treasurer, and the board, respectively, to collect the 
tax, pay the interest, and redeem the bonds, evidently 
means no more than that the Auditor and Treasurer shall 
perform their respective duties under the general laws, In 
the assessment and collection of the tax, and should pay, in 
the usual manner, the interest and principal of the bonds, 
as they respectively fall due, and that the board shall pur 
chasé and retire the bonds, whenever there is a surplus: 
which, under the law, is to be used for that purpose.” 
« * * “Tf there is any trust, the State is the trustee, and 
unless the State can be sued, the trustee cannot be enjoined.” 
((Juoted in Hagood vs. Southern, 117 U. S., p. 70.) “The 
otticers owe duty to the State alone, and have no contract 
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relations with the bondholders. They can only act as the 
State directs them to act, and hold as the State allows them 
to hold. It was never agreed that their relations with the 
bondholders should be any other than as officers of the 
State, or that they should have any other control over the 
fund, except to keep it like other funds, in the treasury, and 
pay it out according to law. They can be moved through 
the State, but not the State through them.” (Quoted in 
Hagood vs. Southern, 117 U.S, p. 76.) And, in Reg. vs. 
Lords Commissioners of the Treasury, L. R. 72 B., 387, 
BLACKBURN, J., says: “It seems to me that the obligation, 
such as it is, is upon her Majesty, to be discharged through 
her servants, and you cannot proceed therefor against the 
servants.” “So here the obligation is all on the State to be 
discharged through its servants.” 

“ Little need be satd with special reference to the suit for 
mandamus. In this no trust is involved, but. the simple 
question presented is, whether a single bondholder, or a 
committee of bondholders, can, by the judicial writ of man- 
damus, compel the executive officers of the State to perform, 
generally, their several duties under the law. ‘The relators 
do not occupy the position of creditors of the State, demand- 
ing payment from an executive officer charged with the 
ministerial duty of taking the money from the public 
Treasury and lianding it over to them, and, on his refusal, 
seeking to compel him to perform that specific duty. What 
they ask is, that the Auditor of the State, the Treasurer of 
tiie State, and the Board of Liquidation may be required to 
entorce the Act of 1874, and “carry out, perform and dis- 
charge each and every one of the ministerial acts, things and 
duties, respectively, required of them, * * * according 
to the full and true intent and purport of the act.” 

* Certainly no suit begun in the Circuit Court for such relief 
would be entertained, for that Court can, ordinarily, grant a 
writ of mandamus only in ‘aid of some existing jurisdiction.” 

Bath Co. vs. Avery, 15 Wall., 244. 
Davenport vs. Co. Dodge, 105 U. S., 237. 
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Our attention has been called to no case in the Courts of 
Louisiana in which such general relief has been afforded, 
and the jurisdiction of the Circuit Court was, therefore, in 
no way enlarged through the operation of the removal acts, 
even if this is a case which was properly removed, a question 
we do not deem it necessary now to decide. (U.S., page 68.) 
The remedy sought, in order to be complete, would require 
the Court to assume all the executive authority of the State, 
so far as it related to the enforcement of this law, and to 
supervise the conduct of all persons charged with any official 
duty in respect to the levy. collection and disbursement of 
the tax in question, until the bonds, principal and interest, 
were paid in full, and that, too, in a proceeding in which the 
State, as a State, was not and could not be made a party. 
it needs no argument to show that the political power can- 
not be thus ousted of its jurisdiction and the judiciary set 
in its place. When a State submits itself, without reserva- 
tion, to the jurisdiction of a Court in a particular case, that 


jurisdiction may be used to give full effect to what the State 


has, by its act of submission, allowed to be done; and, if the 
law permits coercion of the public officers to enforce any 


judgment that may be rendered, then such coercion may be 


employed for that purpose. But this is very far from author- 
izing the Courts, when a State cannot be sued, to set up its 


jurisdiction over the officers in charge of the public moneys, 


so as to control them as against the political power in their 
administration of the finances of the State (quoted in Hagood 
vs. Southern, 117 U.S., p. 68.) In our opinion, to grant the 
relief asked for in either of these cases would be to exercise 
such a power. 


Jumel vs. Louisiana, 107 U.S., 727-728. 


The question involved here has, also, been again before 
the Supreme Court in Hagood vs. Southern, 117 U.S., and, 
on page 65, it is said: “ But it is urged, with earnestness and 
zeal, that the complainants Williams and Wesley are enti- 
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tled to so much of the relief praved for as, in effect, would 
operate to compel the Comptroller General of the State to 
execute, in their favor, the provisions of the Act of March 2, 
1872, relating to the levy, collection and application of the 
tax pledged by the fourtli section of that act to the redemp- 
tion of the revenue bond scrip. The ground on which that 
relief is based, of course, is that the Act of March 2, 1872, 
must still be regarded as subsisting, notwithstanding the 
subsequent formal repeal by the Legislature, which must be 
treated as null and void, because it impairs and destroys the 
obligation of the contract between the holders of these cer- 
tificates of indebtedness and the State of South Carolina. 
Treating the repealing acts, then, as of no force, the inference 
is drawn that the duty of the officers of the State remains 
as declared and defined by the Act of March 2, 1872, and 
its performance may be enforced by judicial process in behalf 
of any one having an interest in the subject. 

“Tt must be borne in mind, however, that the State of 
South Carolina denies the existence and validity of the 
alleged contract. It asserts that the revenue bond scrip was 
issued 1n violation of the Constitution, which provides (Art. 
IX, $7) that public debts may be contracted for the purpose 
of defraying extraordinary expenditures. 

“Src. 10. That no scrip, certificate, or other evidence of 
State indebtedness, shall be issued except for the redemption 
of stock, bonds, or other evidences of indebtedness, previ- 
ously issued.” 

And “Src. 14. That any debt contracted by the State shall 
be by loan or State bonds of amounts not less than $50 each, 
and interest, payable within twenty years after the final 
passage of the law authorizing such debts.” * * * 

“Tt thus appears that a distinct issue is made by the State 
of South Carolina with the holders of this revenue bond 
scrip, and the controversy between them and the State 
involves the very question of ‘the existence and obligation 
of the alleged contract. This controversy the State has 
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undertaken to settle for itself. By its legislative department 
it has repealed the statutes authorizing its officers to execute 
the contract on its benalf, and forbidden the levy, collection 
and appropriation of taxes for payment of the scrip.” (J bid, 
page 66.) 

The controversy, in which the validity and obligation of 
the scrip is involved, is the subject of the present suits. The 
complainants, as holders of this scrip, in behalf of them- 
selves and all other holders choosing to take part, are seek- 
ing to obtain, by judicial process, its redemption by the State, 
according to the terms of the statute in pursuance of which 
it was issued, by the levy, collection and appropriation of 
special taxes, pledged to that purpose, as they claim, by irre- 
pealable law, constituting a contract protected from violation 
by the Constitution of the United States. And such are the 
decrees which have been rendered according to the prayers 
of the bills. These suits are accurately described as bills for 
the specific performance of a contract between the complain- 
ants and the State of South Carolina, who are the only parties 
to it. But to these bills the State is not, in name, made a 
party defendant, though leave is given to it to become such 
if it chooses, and, except with that consent, it could not be 
brought before the Court and be made to appear and defend. 
And yet it is the actual party to the alleged contract, the 
performance of which is decreed—the one required to per- 
form the decree, and the only party by whom it can be per- 
formed. Though not nominally a party to the record, it is 
the real and only party in interest. the nominal defendants 
being the officers and agents of the State, having no personal 
interest in the subject matter of the suit and defending only 
as representing the State, and the things required by the 
decree to be done and performed by them are the very things 
which, when done and performed, constitute a performance 
of the alleged contract by the State. The State is not only 
the real party to the controversy, but the real party against 
which relief is sought by the suit, and the suit is, therefore, 
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substantially within the prohibition of the 11th Amendment 
to the Constitution of the United States, which declares that 
“the judicial power of the United States shall not be con- 
strued to extend to any suit at law, or equity, commenced or 
prosecuted against one of the United States by citizens of 
another State or by citizens or subjects of any foreign State.” 
The case comes, thus, directly within the authority of Lou- 
isiana vs Jumel, 107 U.S, 711.” (Jbid, page 67.) 

“Tf this case is not within the class of those forbidden by 
the constitutional guaranty to the States of immunity from 
suits in Federal tribunals, it is difficult to conceive the frame 
of one which would be. If the State is named as a defend- 
ant, it can only be reached by mesne or final process 
through its officers and agents, and a judgment against it 
could neither be obtained nor enforced, except as the public 
conduct and government of the ideal political body called a 
State could be reached and affected through its official rep- 
resentatives. A judgment against these latter, in their official 
and representative capacity, commanding them to perform 
official functions on behalf of the State according to the 
dictates and decrees of the Court, is, if anything can be, a 
judicial proceeding against the State itself. If not, it may 
well be asked, What would constitute such a proceeding? 
In the present cases the decrees were not only against the 
defendants in their official capacity, but, that there might 
be no mistake as to the nature and extent of the duty to be 
performed, also against their successors in office.” 


Hagood vs. Southern, 117 U. S., 69. 


The defendants in the present cases, though officers of the 
State, are not authorized to enter its appearance to the suits 
and to defend for it in its name. The complainants are not 
entitled to compel its appearance, for the State cannot be 
sued without its consent; and the Court cannot proceed to 
the determination of a cause and controversy to which the 
State is an indispensable party without its presence. This, 
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however, the Circuit Court has, in fact, done; and the decrees 
undertake to dispose of the matter in controversy and enforce 
the judgment of the Court against the State, through its 
officers, in a suit to which it is not a party. The suggestion 
that it has had the opportunity and invitation to appear is 
immaterial, for it has a constitutional right to insist on its 
immunity from suit. For these reasons, the decrees of the 
Circuit Court are reversed, and the causes are remanded, 
with instructions to dismiss the bills of complaint. 


Hagood vs. Southern, 117 U.8.,-71. 


T. F. DAVIDSON, 
Attorney General. 
R. H. BATTLE, 
JOHN W. GRAHAM, 
Counsel for Appellants. 
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APPENDIX, 


AT THE GENERAL COURT OF THI 
COMMONWEALTH OF MASSACTIUSETTS. 


Saturday, fiine 24d, 17 o., 


In Senate. Ordered, that Thomas Adams, within six weeks 
from this time, cause to be printed for the use of the mem- 


’ 


decided in the Supreme Judicial Court of the United States 


bers of the Legislature, three hundred copies of a case 


in February last, in which is discussed the question, whether 
a State is liable to be sued by a private citizen of another 
State; and deliver the same to the Secretary, who is hereby 
directed to distribute the same among the several members 
aforesaid, as soon as circumstances will permit, without 
expense to the State. 


In the House of Representatives read and concurred. 


COMMONWEALTH OF MASSACHUSETTS 


SECRETARY S DEPARTMENT. 


..  - August wd. LSS. 
H L.. S.5 A true COpyY - 


— ee +e ae 


Witness the Seal of the Commonwealth. 


HENRY B. PEIRCE, 


Necretary of the Commonwealth. 
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COMMONWEALTH OF MASSACHUSETTS, 


Boston, September 18th, 179.2. 


This being the day for the meeting of the General Court, 
agreeably to the Proclamation of the Governor. 


The Governor came in and addressed the Legislature as 
follows, viz: 


Mr. President and Gentlemen of the Senate, 
Mr. Speaker and Gentlemen of the House of Representatives. 


The Proclamation by which the General Court is con-’ 
vened, contains a copy of a civil precept. The service of 
which on me, and on the Attorney General, was the princi- 
pal reason of my exercising this part of that authority 
devolved on me by the Constitution. 

This suit commenced by William Vassall, if the Com- 
monwenlth is held to answer thereon, must be decided on 
principles very interesting to its welfare as a State. 

| cannot conceive that the people of this Commonwealth, 
when they, by their Representatives in convention, adopted 
the Constitution of a General Government, expected that 
each State should be held liable to answer on compulsory 
civil process, to every individual resident in another State or 
in a foreign kingdom. Three Judges of the United States 
of America having solemnly given it as their opinion that, 
the several States are thus liable, the question, then, has 
become highly important to the people. 

| did not find myself authorized in virtue of my office, as 
Governor of the Commonwealth, to appear, either by myself 
or by my substitute, in any Court of Justice, either to deny 
the authority of the Court over this government, or to sub- 
mit to its jurisdiction, in a point which I cannot at present 
consider as settled. Nor did I conceive that any other per- 
son could have the authority, without a special appointment 
by the Legislature for that purpose. | 


The service of this process being laid before the Council, 
they advised me to call the two Houses into session. My 
opinion accords with their advice for several reasons, some 
of which are too obvious to need repeating, others I will sug- 
gest to you. 

The demand of Williain Vassall, if | am not mistaken im 
his design, and in the tendency of the process, will involv: 
and conclude a question of legality on the mode of contts- 
cating the personal estate of that class of people Who. 
our laws, are denominated Absentees. [t is, therefore, nec 
essary that effectual measures should be specdily adopted to 
prevent a determination which may so greatly injure tli 
interest, and =O disagreeably attect the feelings of the 
zens of this Commonwealth. 

Should you, gentlemen, be of opinion that by the © 
stitution of the United States the Commonwealth Tray ioe 
compelled to answer on this process, Vou will make such 
provision for defending against the suit as shall appear to 
you to be proper and expedient. 

Should vou consider the Commonwealth not to be tins 
liable, your deliberations will be such as will tend to procure 
to the Constitution, under which this authority is claimed, 
a more favorable, and more unexceptionable construc- 
tion; but it may happen that your Investigations may lead 
you to conclude that the construction given to the Judiciary 
power of the United States by three of the Judges is right, 
according to the letter of the Constitution, and vet, that it 
will tend to the promotion of peace and harmony in tli 
Union, and to the preservation of our Federal government 
so happily established to procure such alteration in the 
judiciary article, as may secure the States severally in che 
enjoyment of that share of sovereignty which it was intended 
they should retain and possess. In this last case you will 
direct your measures to that point. 

From these considerations I considered it as absolutely nec- 
essary that you should be in session at an earlier day than 
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that to which the general Court stood adjourned. Your 
deliberations on this subject will take some time, and though 
Congress will meet on the first Monday in December, yet 
their session may be short: you could not, therefore, after 
the last Wednesday in January, have time to do what will 
be necessary. The Court, too, where this suit is pending, 
will be in session early in February, and the result of the 
business will be then expected. 

| avoid giving an opinion either on the question whether 
the Commonwealth is liable to be sued, or whether, if it is 
so circumstanced, an attempt to procure an alteration 1s 
eligible. Yet, | consider it to be of the last Importance to 
the happiness and interest of the United States, as well in 
their united as in their separate capacity, to have this point 
properly, satisfactorily and ftinallv settled. It is true that 
States, Kingdems and himpires ought to do justice, but it is 
as true that there are certain inherent principles in the 

‘onstitution of each, which can never be surrendered, 
without cs-entially changing the nature, or perhaps destroy- 
ing the existence of the government. 

I be lieve that the Commonwealtn of Massachusetts, from 
the renerosity and coud feelings of the citizens, will be 
always ready, as far as the people's ability shall admit of, 
to do justice to all men. Yet, in order to preserve the peace 
and safety of the Union, and to establish, in the bosom of 
other nations, a confidence in the rectitude of this, it is very 
proper that there should be a tribunal of justice, inde- 
pendent of the particular States, which may be resorted to 
in certain cases. This was intended to be provided for by 
the Federal Constitution; but whether the present case is 
properly before that tribunal according to that Constitution, 
or whether the process under consideration is within the 
intendment of that provision, you will consider. 

Whether the provision in the Federal Constitution for 
the extension of the judiciary power to States is intended to 
be exercised in matters of civil contract, or in other matters 


Oo) 


which took place before the government was formed; or 
whether it is intended only to give a remedy for such 
injuries as may take place by force, and may thereafter have 
a tendency to destrov the peace of the Union, or to involve 
the nation in a war with a foreign power, is of consequence 
enough to demand a consideration. If the judiciary power 
of the Union is to be exercised on questions of civil con- 
tracts made bv a State, the decision must be had, either on 
the laws of the State against which the demand is made, or 
on those of the State or Kingdom to which the demandant 
belongs, or on the laws of the United States The absurdity 
of the two first need not be pointed out, but the other 
would render the Legislative authority of Congress over the 
particular States, as mere corporations, commensurate to 
the claim of the judiciary power. 

Where the demand shall be for a recompense of damages 
resulting from an injury, there the law of nations, the Con- 
stitution of the United States and existing treaties, will 
govern the decision. And even in that case it will be a 
question, whether it is intended that each State shall be 
liable, on civil process, to be drawn to the seat of the Fed- 
eral government, and there tried by a jury of the vicinage, 
in the same manner as a corporation would be treated. 

Congress, no doubt, should you instruct your Senators on 
the subject, will take time to consider these questions in 
proportion to the important light they may appear in. 

The Legislature of the Union has never yet contemplated 
this subject, for in the establishment of the judiciary system 
it is entirely neglected. No mention is made in the Acts 
of Congress of the suability of a State, nor is there any 
process against a State provided for in the laws of the United 
States. 


Gentlemen of the Senate, and 


Gentlemen of the House of Representatives. 


When the government of the United States was proposed 
to the people’s consideration, I then was, and yet am, deeply 
impressed with the necessity of a more perfect union of the 
States than at that time existed, and, therefore, exerted the 
share of influence which I possessed, in favor of its being 
adopted. I then considered it as being by no means explicit 
in the description of the powers intended to be delegated, 
but trusted that the wisdom of the people would very soon 
render every part of it definite and certain. The idea that 
it is dangerous to examine systems of government, and to 
compare the effects produced by their administration, with the 
principles on which they were raised, is inadmissible among 
afree people. If the people are capable of practicing on a free 
government, they are able, without disorders or convulsions, 
to examine, alter and amend the systems which they have 
ordained And it is of great consequence to the freedom of 
a nation to review its civil Constitution, and to compare the 
practice under it, with the principles upon which it depends. 
The tendency of every measure, and the effect of every 
precedent, ought to be scrupulously attended to, and criti- 
cally examined. This is the business of the Represen- 
tatives of the people, and can never be by them contided to 
any other persons. 

The great object presented to us by our political situation, 
is the support of the general government, the giving force 
and efficacy to its functions, without destroying the powers 
which the people intended to vest and reserve in the State 
governments. 

A consolidation of all the States into one government, 
would at once endanger the nation as a Republic, and 
eventually divide the States united, or eradicate the princi- 
ples which we have contended for. 
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It is much less hazardous to prevent the establishment of 
a dangerous precedent, than to attempt an abolition of it, 
after it has obtained a place in a civil institution. 

Your fellow citizens anxiously wait the event of your 
deliberations on the important business before you. And 
I, as one of them, rest satisfied that the result will be such, 
as will establish the rights of the Commonwealth and give 
support and efficacy to the general government. In this 
view, and in every other, in which the peace, liberty, and 
safety of our fellow citizens, not only of this State, but of 
the United States are concerned, rest assured, Gentlemen, 
that no effort nor zeal on my partshall be wanting. I shall, 
therefore, only add I will do everything in my power to 
expedite the business of the session, and to render it as 
little expensive to our constituents as exigencies will admit. 


; 


CounciIL CHAMBER, Boston, September /Sth, 17.92. 
JOHN HANCOCK. 


SECRETARY 8S DEPARTMENT, 
SOSTON, August 3d, A. D, 1880. 
(L. 8.4 A true copy of the Record: 
Witness the Seal of the Commonwealth. 


HENRY B. PEIRCE, 


Secretary of the Commonwealth. 


Fripay, September 27th, 17.92. 


In Senate. Wuereras, a decision has been had in the 
Supreme Judicial Court of the United States, that a State 
may be sued in the said Court by a citizen of another State, 
which decision appears to have been grounded on the second 


58 


section of the third article of the Constitution of the United 
States. 

Resolved, That a power claimed, or which may be claimed, 
of compelling a State to be made defendant in any Court 
of the United States at the suit of an individual or indi- 
viduals, is, in the opinion of this Legislature, unnecessary 
and inexpedient, and, in its exercise, dangerous to the peace, 
safety and independence of the several States, and repug- 
nant to the first principles of a Federal government. 

Therefore resolved, That the Senators from this State in 
the Congress of the United States be, and they hereby are 
instructed, and the Representatives requested, to adopt the 
most speedy and effectual measures in their power to obtain 
such amendments in the Constitution of the United States, 
as will remove any clause or article of the said Constitution, 
which can be construed to imply or justify a decision that a 
State is compeliable to answer in any suit by an individual, 
or individuals, in any Court of the United States. 

And his Excellency the Governor is hereby requested to 
communicate the foregoing resolves to the Supreme Execu- 
tives of the several States, to be submitted to the consid- 
eration of their respective Legislatures. _ 

In the House of Representatives read and concurred. 


APPROVED BY THE GOVERNOR, 


SECRETARY 's DEPARTMENT, 


: a Boston, August Jd, 1880, 
a aa copy: 


HERNY B. PEIRCE, 


Secretary of the Commonwealth. 
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I RIDAY., Septe mber 27th, 179.2. 


The two branches of the Legislature returned the follow- 


ing answer to the Governor's speech: 


To Hs Excellency Jonx Waxcock, ksy., Governor of the Com- 


mion wealth of Massachiuse tis : 
May it please your Lixcellency . 


The resolution adopted upon the subject on which the 
Legislature has been convened, will convince yeur Exeel- 
leney how justly we appreciate the vigilance and propriety 
of your conduct on this interesting occasion. 

With respect to the suit of William Vassall against the 
Commonwealth no answer will be made, but, at the same 
time, it may not be improper to observe, that if he shall 
exhibit to the Legislature an equitable claim against the 
Commonwealth, in the manner heretofore practiced, justice 
‘will be extended to him, in ¢:mmon with all others. 

The Legislature need only add, Sir, that they earnestly 
wish for the happy recovery and re-establishment of vour 
Ee xcellency’s health, as a relief and comfort to vour friends, 


and a blessing to your country 


COMMONWEALTH oF MASSACHUSETTS, 
SECRETARY'S DEPARTMENT. 


BOSTON. Auaqust ptt. TANS. 
ia : 
(LS. <A true copy of Record: 
} 
Witness the Seal of the Commonwealth. 


HENRY B. PEIRCE, 


Secretary of the Commonwealth. 


EXTRACTS FROM JOURNAL OF THE “HOUSE OF 
DELEGATES OF VIRGINIA.” 


Turspay, 26th November, 179.3. 


The House, according to the order of the day, resolved 
itself intoa committee of the whole House on the state of 
the Commonwealth, and, after some time spent therein, Mr. 
Speaker resumed the chair, and Mr. King reported that the 
committee had, according to order, had the state of the Com- 
monwealth under consideration, aud, after some time spent 
therein, Mr. Speaker resumed the chair, and Mr. King 
reported that the committee had according to a resolution 
thereupon, which he read in his place and afterwards deliv- 
ered in at the Clerk’s table, when the same was again read, 
and is as followeth: 

WHEREAS, The power adjudged to be founded on the 2d 
section of the 5d Article of the Constitution of the United 
States, of compelling a State to appear in the Supreme Fed- 
eral Court to answer the complaint of any individual or 
individuals, Is, in the opinion of the Genera! Assembly, 
unnecessary and Inexpedient, and its exercise dangerous to 
the peace, safety and independence of the several States, and 
tend to a general consolidation— 

Reso'ved unonimously, That the Senators representing this 
State in the Senate of the United States be and they are 
hereby instructed, and the Representatives requested, to unite 
their utmost and earliest exertions with the Senators and 
Representatives from other States evinciding in sentiment 
with this State, to obtain such amendments in the Constitu- 
tion of the United States as'will remove or explain any 
clause or article of the said Constitution which can be con- 
strued to imply or justify a decision that a State-is compella- 
ble to answer in any suit by an individual or individuals in 
any Court of the United States; and that the Governor is 


rn 


6] 


hereby requested to communicate the foregoing resolve to 
the Supreme Executives of the several States to be submitted 
to the consideration of their respective Legislatures. 

On Thursday, 28th November, 1793, the House proceeded 
to consider the resolution reported from the committee of 
the whole House on the state ef the Commonwealth on 
Tuesday last, which lay on the table, and the same being 
twice read, was amended and agreed to by the House, as 
follows: 

Resolved, That a State cannot, under the Constitution of 
the United States, be made a defendant at the suit of any 
individual or individnals, and that the decision of the 
Supreme Iederal Court that a State may be placed in that 
situation is incompatible with, and dsungerous to, the sov- 
erelgnty and independence of the individual States, as the 
same tends to a general consolidation of these confederated 
republics. 

Resolved unanimously, That the Senators representing this 
State in the Senate of the United States be and they are 
hereby instructed, and the Representatives requested, to 
unite their utmost and earliest exertions with the Senators 
and Representatives from otler States, coinciding in senti- 
ment with this State, to obtain such amendments in the 
Constitution of the United States as will remove or explain 
any clause or article of the said Constitution which can be 
construed to imply or justify a decision that a State Is com- 
pellable to answer in any suit by an individual or individuals 
in any Court of the United States; and that the Governer is 
hereby requested to communicate the foregoing resolve to 
the Supreme Executives of the several States to be submitted 
to the consideration of their respective Legislatures. 

This was agreed to by the Senate on December 5d, 1793. 
This act of the Legislature is reported in Statutes-at-Large, 
vol. Ist, 1792 to 1795, page 284. 


RESOLUTIONS OF NORTH CAROLINA RELATING 
TO THE DECISION OF THE FEDERAL JUDI- 
CIARY THAT A STATE MAY BE SUED 
BY AN INDIVIDUAL. 


NortH CAROLINA, IN SENATE, 
4th January, 1794. 


Wuereas, It hath been determined in the Supreme Fed- 
eral Court of the United States that a State may be sued by 
an individual or individuals in said Court— 

Resolved, That such a power, however it might have been 
contemplated by some, was not generally conceived by the 

| representatives of this State in the convention which 
adopted the Federal Constitution as a power to be vested in 
the judiciary of the general government, and that this Gen- 
eral Assembly view the same as derogatory of the reserved 
rights and sovereignty of this State. 

Resvlved, That the Senators from this State in the Senate 
of the United States be and they are hereby instructed, and 
the Representatives requested, to take the most speedy and 
effectual measures to obtain such amendments to the Con- 
stitution of the United States as will remove or explain any 
clause or article of the said Constitution which can be con- 
strued to imply or justify a decision that a State is compella- 
ble to answer in any suit by an individual or individuals in 
any Court of the United States. 

Resolved, That nothing in the foregoing resolutions con- 
tained shall operate to prohibit the Senators and Representa- 
tives of this State from co-operating with the members of 


other States in proposing such other amendments to the 
Federal Constitution as to them may appear calculated to 


secure the sovereignty of the several States and to promote 
the true interests of the people. 


Or 


Resolved, That his Excellency the Governor is hereby 
requested to communicate the foregoing resolves to the 
Supreme Executive of the United States, and to the Senators 
and Representatives from this State to the Congress of the 
United States. 

By order. Wma. LENOIR, S. S. 

S. Haywoop, C. 8. 


In the House of Commons, 11th January, 1794, read and 


concurred in. 
By order. J. LEIGH, S. 1. C. 
J. C. Hunt, C. H.C. 


IN THE 


Supreme Court of the Enited States. 


OCTOBER TERM, 1889. 


No, 392. 


4 

4 THE STATE OF NORTH CAROLINA anv W. P. 

ROBERTS, Auprror, ApreLLANts, 
against o 
E A. H. TEMPLE. be 


BRIEF FOR TEMPLE, by S. F. PHILLIPS. 


JUDD & DETWEILER, PRINTERS. 
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IN THE 
Supreme Court of the alnited States. 


OCTOBER TERM, 1889. 


No. J92. 


an i 


THE STATE OF NORTH CAROLINA anp W. P. 
ROBERTS, Aupiror, ApPeLLants, 


against 


A. H. TEMPLE. 


BRIEF FOR TEMPLE. 


The record is believed to present the question whether a 
State is in any case amenable in invitum to the judicial power 
of the United States, as defendant in a civil suit brought by one 
of its own citizens for a violation of rights of private property 
guaranticd by the Constitution. 


The suit was begun bv Temple by filing a bill in equity, 
April 12, 1886, against the State itself and its auditor, on be- 
half of himself and all who might come in, &c., alleging that 
he holds, to the amount of same $9,900, certain past-due 
coupons taken from bonds issued for value by the State in 
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June, 1869; that previously to such issue the State, in order 
to give such bonds and coupons credit, levied by statute a 
tax, to be thereafter raised annually by its auditor, &c., toties 
quoties, for the redemption of the came; that subsequently, 
in 1870, &c., it by statute forbade such tax to be further raised, 
or such bonds, &c., to be paid, and that ever since, although 
demand therefor has been made, payment has been refused 

Upon the same day subpcenas were served upon the gov- 
ernor and the attorney general, as representing the State, 
and also upon the auditor. 

At June rule day the attorney general and’ other counsel 
came in and suggesting that the “ State does not consent to | 
be a party defendant” to the suit, moved to dismiss the 
same; and upon behalf of the auditor at the same time de- 
murred generally. | 

At November term, 1886, the motion and demurrer were 
argued before Judges Bond and Seymour, and thereupon an 
advisart was taken. 

At June term, 1887, the same judges being present, a 
division of opinion was announced; and thereafter, in ac- 
cordance with the opinion of the presiding judge, the de- 
fendants waiving an account, a decree was rendered against 
the State for $15,445, principal and interest, and the auditor 
was directed to collect the necessary tax, Ke. 

From this decree an appeal has been taken, the question 
in differeace certified being— 

“ Whether such such suit can be maintained in this court 
against said State by the complainant, he being one of the citizens 
thereof.” 


This action has been brought upon the theory that the 
act of 1875, ch. 137, which first conferred upon circuit courts 
‘urisdiction of all suits of a civil nature at common law or 
in equity, &c., &c., arising under the Constitution or laws of 
the United States, thereby substantially, first, rendered it a 
practical question whether a State could be sued in courts of 
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the United States by its own citizens for impairing by law 

the obligation of its own contracts with themselves. 


Another theory involved in this case is that at common 
law Government is one of the persons liable to be sued for 
violations of contracts in such of its own courts as have juris- 
diction of such violations in general. In other words, if a 
certain court, ¢ither at common law or by general statutory 
words, has jurisdiction of certain cases, it thereby, at com- 
mon law, has jurisdiction of them, even although Govern- 
ment (i.e., the Aing, or a State) be party thereto whether as 
plaintiff or defendant. Inasmuch as this is a principle so 
far only as the common law operates, it follows that ordina- 
rily such jurisdietion can be negatived by any competent 
statute. In the absence of such statute, however, it exists. 
Therefore if a statute by general words, as above, confers 
upon a court jurisdiction of cases arising under the Constitution 
of the United States, by an application of the common law to 
the interpretation of such provision it is seen that if a State 
be party to such a violation of that Constitution as under 
general principles warrants remedy by the judicial power 1 
becomes subject to that jurisdiction ; and also that, inasmuch 
as a State can pass no statute to affect the common law 
in that connection, this jurisdiction continues irrespective of 
any such statute; and therefore, @ /fortior/, irrespective 
of any other State action, ex. gr., dissent thereto by its ex- 
ecutive or by its attorneys. 


The present case, therefore, is one of an application of the 
common law to a statute passed in 1875. The pinch of the 
case is thought to be as to what is the common law upon 
the point just stated. If that be as above alleged the rest of 
the argument may be comparatively plain. 


The case is believed to be unembarrassed by objections to 
the effect that the dignity of a State forbids its general ame- 
nability at common law to its own courts for such matters. 
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For it must be so amenable before some one of its own organs ; 
the contention here being only that upon matters affecting 
rights of property of others general principles of law show 
that the organ in charge thereof must be, not the Legisla- 
ture nor the Executive, but the Judiciary. The right of a 
State to be acquit of an alleged claim of property upon the 
part of some other person can at common law or under our 
constitution be made good only by the Judiciary, whose 
peculiar function it is to solve such questions. Therefore 
when a claimant summons it to come before such organ no 
question of dignity is involved. 


In the meantime, it is to be borne in mind that courts of 
the United States are domestic courts of each of the States for 
all cases to which such State or any of its citizens is a party. 

The objection upon the score of dignity, so far as a matter 
of law, will be seen hereafter to have been made in America, 
because, as is submitted, of inadvertency to the reason of its 
application in England to suits against the Crown. “ Dig- 
nity” there forbade, at common law, only the use against the 
King of the ordinary process by which subjects were brought be- 
fore courts. But the same common law, on behalf of the 
rights of property of subjects against the Crown, during its 
very earliest vears (temp. Edward I) employed another irre- 
sistible process for bringing the latter before his courts, the 
effectiveness of which shows that the dignity in question was 
concerned only with the particular process by original writ, 
and had no relation to the King’s obligation in respect of 
such rights to appear before his own organs for distributing 
justice. 


The process so resorted to was indeed virtually as impera- 
tive as an original writ, but this sort of dignity, which is al- 
ways greatly concerned about form—if indeed its essence do 
not consist of it, Was thought to be saved by the: absence of 
express command! And here a doubt arises as to how far 
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the word “ dignity ” is a forensic expression in discussions 
upon law: ¢. e., how far it is of a definition so well ascer- 
tained as not to introduce more obscurity and confusion 
into a legal discussion that it takesaway. Lord Somers said 
upon a celebrated occasion, when pressed as he thought by 
a like argument ad invidiam, (in which it was attempted to 
obviate a specific legal argument by means of general dec- 
lamation about the subject’s property:) “ The subject is as safe 
in his property, and as secure in the method of coming at it 
when detained, as by the English constitution he ought to 
be.” (14 State Trials, p. 45.) So it may be well said about 
the “ dignity” [as also the “ sovereignty” | of American govern- 
ments, Stateand National, that ‘his 7s as great and as secure as 
by American constitutions it ought to be. Its quality and extent 
is to be measured after a careful ascertainment of the /aw— 
especially the law of the rights of private citizens ;—and not 
vice versa, 


In this connection it will not be forgotten that inquiries 
directed by the United States to European governments 
some fifteen years ago resulted in showing that in France, 
Prussia, Austria, Italy, Belgium, The Netherlands, Denmark, 
Sweden, Norway, Portugal, and perhaps in all others except 
Russia and Turkeu, the state is amenable to justice in its own 
courts, just as private persons are. (Report, I. R. No. 134, 
2d sess., 43d Cong., Brown v. U.S. 5 C. Olms., 571.) This 
therefore may be pronounced to be jus gentium amongst the 
the great powers of Christendom. The dignity of such a 
course cannot well be questioned in any sense of that word. 
On the one hand it is concurrent action by societies as proud 
and sensitive as the world has known; and, upon the other 
hand, how ean publie dignity go farther than in originally 
anticipating, and providing against, those recurring acel- 
dents to public equanimity which attend all prolonged politi- 
eal existence, and pronouncing once for all, that questions of 
hability upon the part of the public for alleged Violations of 
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private right shall be settled by that organ of society which 
is best equipped and secured against casual perturbations in 
public temper. 

The complainant here therefore is secure against any 
charge that the present action involves an assault upon the 
dignity of the State of North Carolina. 

It is indeed a high compliment to that State to suggest, as 
the bringing of this suit necessarily does, first, that the com- 
mon law (which for such matters as it includes represents 
the best inspiration of that race of men which laid the foun- 
dation of American society, and which has always greatly pre- 
ponderated in North Carolina) renders Government ame- 
nable in the ordinary courts to private persons for breaches 
of contract; and that thereupon, by adopting the Constitu- 
tion of the United States, the people of North Carolina pro- 
vided with regard to all contracts which thereafter during 
accidental times of excitement it might by law impair, it 
would specially submit itself to the action of those of ifs own 
courts which were at the same time courts of the other States, 
the national tribunals. Surely it is not in regard to wise fore- 
thought or high tone that such action suffers in comparison 
with that suggested by an entry upon the record in the pres- 
ent case (p. 12, top), viz., that in 1789 the State intended in 
this respect to renounce the common law, and to abandon 
itself upon all future exigencies to the particular temper of 
the moment, and authorize its officers from time to time to 
declare whether it will or will not “consent to be a party 
defendant ” to this or that particular case. 


A preliminary sketch of the course of argument in the 
present brief may be presenied as follows: 


As is familiarly known, the earliest step at common law 
in bringing an ordinary suit in contract, [the only form of 


7 


action necessary to consider as regards governments,] was 
un application to the King for «@ remedy, which remedy soon 
‘ame to be regarded as meaning the issue of an original writ 
and what would follow thereupon either“ pas orin court. That 
writ was in substance no more than a method of shifting the 
execution of justice from the greatly overladen hands of the 
King to those of some sheriff and judge. It was in form a 
direction to a sheriff to command the alleged violator of con- 
tract to render the money, and unless he do, then to summon 
him into court to shew wherefore. ‘Tidd’s Form for the King’s 
Bench is, substantially: “GrorGe the Third, &e., To the 
Sheriff, fe. : ComMann C1 D., &e., that justly and without d lay 
he render to A. B. the Sum, fe. which he owe 8, as itissaid; and 
unless he shall do $0, fC., then summon, &e., C. D.., that he be be- 
fore us On —, wheresoever we shall then be in England, to shew 
wherefore he hath not done it, fe.” (Pract. Forms, 44.) This 
paper evidently proceeded upon the theory that if the sheriff 
should make known to “ C. D.” in pais the will of the King 
upon the transaction, as thisto him had been stated by “A. B.,” 
or, in the words of the writ, “as ts said,” there were chances 
that the difficulty would be remedied fhere; and that only in 
case this method should fail was the writ to become a foun- 
dation for a suit m court; in which latter event it became 
also a commission from the King to authorize some judge to hear 
the case. 

The form of an orignal writ was therefore inapplicable 
where remedy was desired upon a contract broken by the 
King himself ; for in the first place it was folly for the Aung 
to direct another to command the Ning; and, secondly, it was an 
an indecency that a sheriff should command the King in pais. 
but it is to be observed that the conclusion from this objection 
was not pressed bevond the strict logic of the situation; it 
was not said that therefore the King should go free of the 
law, but only that proceedings against him should be 
exclusive of the offensive incident. In the result it was 
concluded that the direction to the sheriff to command the 
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King should be omitted as well as the direction to summon 
the King into court—and that as the application to the King 
referred to in the “as it is said,” of the original writ in- 
formed him personally of the claim, all that was needed, In 
case he cliose not to pay, but to be acqyuitted otherwise, was 
something to supply that effect of the original writ which 
remained after the command in pais and summons were taken 
awayv—that is, the commission to some judge lo hear and decide 
the case. This was effected by an endorsement by the King 
upon theapplication. It will be seen that this endorsed appli- 
cation in the latter instance corresponds with the application and 
original writ in ordinary cases; the superfluous summons and 
superfluous and indecent command for action in pais in the 
latter paper being omitted. A petition of right (to recur to 
technical names) is therefore not abnormal; further than 
that it is a proceeding against the only person in the com- 
munity to whom ordinary proceedings at common law, now 
antiquated both in Engiand and America, did not apply. 
It is indeed in strict accordance with the norm or funda- 
mental principles of common law procedure. Upon its face 
it is only what in botanical language might be called an 
aborted procedure of the ordinary sort, just as all suits against 
governments must be aborted at the point of execution. And 
there is no more of bene placitum and no less of debitum justitizc 
in what the King does about such proceedings against him- 
self than about those against “Nokes” or “ Stradling” or “C. 
D.” 

This is what, upon the whole, will be attempted to ‘be 
shown in the present brief. 


In discussing the case thus generally set forth the follow- 
ing points will be submitted : 


1. By the common law the English Crown is obliged at the 
instance of a subject-or an alien , friend, to refer to’the reqular 
courts for hearing and determination whatever issues upon rights 
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of property may have been raised on behalf -of such partics by 
its own act, in case these issues would have been so referable 
if raised by act of a private person. 

2. The forms by which creditors of the Crown are referred to 
courts of justice, as above, correspond substantially with those of 
a like reference in cases betwixt subjects. 

3. By passing a law which impairs the obligation of a contract 
of its own, or by depriving the other party of his property 
therein without due process, a State becomes subject to the judicial 
power of the United States for whatever relief judicial power ordi- 
narily exerts to establish and give effect to violated contracts, 

4. The act of 1875, ch. 137, investing circuit courts with juris- 
diction over all ** suits of a civil nature at common law or in equity, 
where the matter in dispute exceeds, exclusive of costs, the sum or 
value of five hundred dollars and arising under the Constitution 
or laws of the United States”’ (sec. 1) has conferred upon these 
courts judicial power to enforce the obligations of contracts of a 
Slate of that value, when impaired by its own laws. 

5. Inasmuch as laws passed by the State of North Carolina 
(resolutions of January 20, 1870; act of 1870, ch. 71, Mareh 
8; act of 1874, ch. 2, 23d November; and a constitutional 
amendment adopted in 1880 ; Const., art. 1, sec. 6) impair ob- 
ligations of that State created in 1869 by issuing the coupons 
now in suit, and deprive the holders of such coupons of property 
without due process of law, the opinion of the presiding judge 
below was correct. 


To take up these points in their order. 


I. 


By the common law the English Crown is obliged, at the in- 
stance of a subject or an alien friend, to refer to the reqular 
courts for hearing and determination whatever issues upon rights 
of property may have been raised on behalf of such parties by its 
own act, in case these issues would have been so referable if raised 
by act of a private person. 
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Such instance is by means of a petition of right, by which the 
suppliant sues to the Crown for such an endorsement there- 
upon as will allow his case a hearing and determination in 
the regular courts of justice, in the same manner as (at first, 
in fact; and so long as original writs were used, in theory,) 
he would have sued fo him for process allowing like hearing 
and determination against a private person, supposing his 
cause of action had been against the latter, such favorable 
endorsement: being at the same time as much ex debito justitie 
in the one case as the original writ would have been in the 
other. 


The practical operation of that proceeding is such that if the 
coupons now in suit had been taken from bonds issued in 1869 by 
the British Government, and payment thereof had been refused, 
the Crown would be obliged by the common law, upon application 
of this citizen of North Carolina, to allow to him the right of a suit 
in its regular courts against itself to enforce his claim. Von 


Frantzius’s case, 2 De Gex and Jones, 126. See post, App. 


If the common law be otherwise in America the general 
belief that our citizens are in matters of right more upon an 
equality with their own governments than English subjects 
(or indeed than such citizens themselves) are with the English 
Crown, may require revision. 


Inasmuch as the course of the present argument will not 
require any further reference to the details of the proceeding 
by petition of right than are to be found in 3d Blackstone, 
ch. 17, and in short passages to be quoted hereinafter from 
other authors, the court is referred for a general sketch of 
such details to the opinion of Justice Iredell in Chisholm’s 
case (2 Dallas, 419); and more particularly to that of the 
court in The Life-Boats case, 11 Allen, 157. 

The assertion conveyed in the word “ obliged” in the 
above point is understood to be of the essence in this conten- 
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tion. It is one to be made good, of course, as a matter of 
substance, and not of bare name or form. If the force be 
applied by the law to the Crown through the medium of a 
velvet touch it is no matter, so it be really compulsive. 


Cutty tells us (Prerogative, p. 345): “ It is the very essence of 
the ‘petition’ (of right: that it should contain nothing of a man- 
datory nature. The petition is, however, substantially as well as 
nominally a petition of right, as the prayer of it is grantable ex 
debito justitix; and Magna Charta says, Nulli ven demus, nulli 
negabimus aut differemus justitiam vel rectum.” 

The substance of this is, of course, that the compulsion 
involved in the application is none the less real, because 
rules of pleading in that connection forbid a suppliaut 
when addressing the King to employ language of com- 
mand. Indeed, applicants even for Original writs did 
not use such language. ‘The above expression ex debito (or 
merito) justitie refers to the obligation to justice imposed upon 
the Crown by the common law, of which common law 
Magna Charta is merely declaratory, and it is commonly used 
by English lawyers to denote that the duty of issuing certain 
writs is a duty iv /aw, and not a mere matter of favor. 
“Which writs [original] the King ex merito justitie in due 
time ought to grant, for the King himself, by the Great 


Charter, is presumed in law to sit in court and say,—nul/i ven- 


demus, nulli negabimus aut difjeremus justiiam.” 2 Inst., 269. 
See also 2 Inst., 40, 257; 3 Inst., 31; 4 Inst., 21; 3 Black., 49. 

Inasmuch as (borrowing from the civil law,) justitia was 
commonly defined in the Latin ages of the common law ag 
suum cuique tribuere, whatever means under the forms of law 
Was necessary to that end was debstum justi, being an in- 
dispensable incident to this prime object of society. There- 
fore no one within such sociely could withhold or obstruct it. The 
word contains an idea of the same nature as that in the 
word rectum associated with it in Magna Charta. ‘These 
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words are often said to be synonymous, although Coke makes 
a sort of distinction betwixt them (2d Inst., 56). 

That a debt by the Crown creates a right of property is an 
elementary proposition which has been conceded even by 
courts which did not deny to the Crown probable immunity 
from suit thereupon; as, for instance, in Comegys vs. Vasse, 
Ist Pet., 193; Milnor vs. Metz, 16 id., 221; Erwin’s case, 97 
U. S., 392: Phelps against McDonald, 99 U. S., 298, and 
Bachman vs. Lawson, 109 U.S., 659. 

{f a debt due by the Crown to a subject created a right in 
the latter, it is difficult to escape Chitty’s conclusion upon 
Magna Charta. 


The same conclusion is reached and briefly stated by 
Bowyer, (Constitutional Law of England, p. 141), and by 
Broom, (Constitutional Law, p. 509). 


What is meant by “denying justice or right to no one” may be 
gathered from the forms of petition of right, the substantial 
portions of the pleadings therein being “ the voice of the com- 
mon law,” equally with those of other pleadings. From these 
forms in the books of //ntries it appears that the Crown grants 
the right in question, (1) by giving to the petitioner a hear- 
ing in court; and, if upon such hearing he succeeds, then 
(2) by giving effect to the judgment. A hearing in court 
may, indeed, be all the right to which the petitioner is enti- 
tled, as an adverse judgment there will show conclusively 
that he had no cause of action. In the meantime such 
hearing 1s of itself a substantial right, the enjoyment of 
which gives satisfaction to all persons accustomed to the 
common law. Three out of the four forms in the Entries of 
Coke and Rastell ask formally for both of these rights. For 
instance, a petition to James I, in the nature of a writ of 
right of advowson, after stating the case at length, concludes: 
“All and singular of which matters, and that his right is 
such, the same suppliant is prepared to verify by such ways 
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and means as are suitable; wherefore, may it please your 
Majesty graciously to consider the premises and to order in 
this respect RIGHT and JusTICcE, and likewise, upon the due and 
lawful trial of the right and title of the same your suppliant, res- 
toration in these respects, to be done to him, because of your 
zeal for justice and sense of love.” (Coke, p. 420.) 

Upon the question of the probable connection of these 
forms of petition with the above words quoted by Chitty 
from Magna Charta, a lawyer may think it not idle to ob- 
serve that probably the juxtaposition of justitia and rectum 
in the latter is retained in the former er industria, by way of 
suggestion that the petitioner desired the very thing (terminis 
terminantibus, as Coke would say,) that the King by Magna 
Charta had bound himself to allow. 

The form is the same ina petition for dower to Queen 
Elizabeth (Coke, p. 424), and in one to Henry VIII, to re- 
cover land (Rastell, p. 461). In a petition to Henry VII for 
land the conclusion is the same, omitting what is italicized 
above (Coke, p. 429). This last form, of course, treats the 
hearing in court as the principal right to be granted by the 
King (as indeed it is), the result of such hearing apparently 
being regarded as an incident necessarily to follow. And so 
does the petition in De Bode’s case, 8 Q. B., p. 225. 


Again, at that point in his Commentaries where Biack- 
STONE treats particularly of remedies against the Crown, after 
saying that the necessary and fundamental principle of the 
English constitution, that the Aing can do no wrong, means 
only (1) that whatever may be amiss in the conduct of pub- 
lic affairs is not chargeable personally on him, and (2) that 
the prerogative of the Crown extends not to do any injury, 
he proceeds as follows: 

“ Whenever, therefore, it happens that by misinformation or 
inadvertence the Crown has been induced to invade the private 
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rights of any of its subjects, though no action will lie against the 
Sovereign (for who shall command the King?), yet the law hath 
Furnished the subject with a decent and respectful mode of remov- 
ing that invasion by informing the King of the true state of the 
matter in dispute; and, as it presumes that to know of any in- 
jury and to redress it are inseparable in the royal breast, 1v [our 
capitals] then issues, as, Of course, in the King’s own name, his 
orders to his judges to do justice to the person aggrieved.” (Book 
3, p. 259.) 

Here again it will be seen that we have the “ decent and 
respectful” manner of the presence chamber united to an 
absolute allowance to the subject of an effective remedy. 
The clear purport of the passage is that if any subject who 
has a right of property against the King presents the case 
to him in respectful language THE Law will thereupon in- 
tervene and issue under the King’s name his orders to his 
judges to do justice. The emphasis upon the word It, in the 
expression “it then issues as of course,’ needs no comment. 
It is plain thereby that the remedy for the subject by a suit 
in court against the Crown upon rights of coutract, like ordi- 
nary remedies of similar sort against a fellow-subject, is in 
the hands of himself and the law, unaffected by any discretion 
in the King other than that which the law presumes “as of 
course ;” in other words, that discretion which Coke says is 
only discernere per legem quid sit justum. (2 Inst., 56.) 


The circumstance that Petition of Right is always spoken 
of in the books as a “ remedy” makes of itself a strong pre- 
sumption that the proceeding operates irrespective of the 
discretion of the King. “ Petition,” says Staunforde (chap. 
22), “is all the remedy the subject. hath when the King seizeth his 
land or taketh: away his goods from him, having no title by the 
order of his laws so to do, in which case the subject for his reme- 
dy is driven to sue unto [the very phrase, by the way, employed in 
regard to applications for original writs] his sovereign lord by 
way of petition only, for other remedy hath he not,’ &e. The 
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word “ remedy ” is employed here three times within a few 
lines; and without elaborating the point, it seems certain 
that this does not signify a mere impotent dunning of one’s 
debtor, either for a suit in court or for payment. 


In other words petition in this connection has a technical 
meaning, and is not used in the sense immortalized by Par- 
RicK Henry. 


That the access to judge and jury in this case is by the 
door of a petition endorsed,and not by that of an original writ, 
is a matter to be discussed under the second topic of this 
brief; and will then be seen to be wholly immaterial as re- 
gards the right prayed for in the petition,—the right, that 
is,as claimed in the Entries, to show and prove the case “ viis 
et modis quibus convenit.” 


Another authority upon this topic is DANtret, in his Chan- 
cery Pleading and Practice (ch. 54, see. 2, ed. 1846); where, 
after telling the practitioner that a bill will net in general 
lie against the Queen, and “that the party claiming must 
apply for relief to the Queen herself by petition of right,” he 
proceeds thus: 


“ A petition of right to the Queen is in the nature of an action 
against a subject, in which the petitioner sets out his right to that 
which is demanded by him, and prays the Queen to do him 
right and justice, and, upon a due, lawful trial of his right and 
title, to make him restitution. It is called a petition of right be- 
cause the Queen is bound of right to answer it, and to let the 
matter therein be determined in a legal way, in like manner as 
cases between subject and subject.” 


In the editions of this work, published after the Petition of 
Right Act (23 and 24 Vict., ch. 54) had been passed, the whole 
connection in which the above passage appears has been re- 
written by the editors, and for the last sentence above has 
been substituted (vol. 1, p. 131, ed. 1571) one taken from the 
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Judgment (A. D. 1850) in Moneton rs. Milnes (2 MeN. & 
Gord., 412), where, upon a question whether petitioners, 
upon coming before the court, are not as much bound by 
previous adjudications upon the subject-matter of their al- 
leged right as they would have been in case the suit had been 
one against a fellow-subject, Lord Cottenham said: 


“The proceeding by petition of right exists only for the 
purpose of reconciling the dignity of the Crown and the 
rights of the subject, and to protect the latter against any in- 
jury arising from the acts of the former; butit is no part of 
its object to enlarge or alter t rights.” 


*. = . 
Ler Loese Tivviits. 


And thereupon he declared the petitioners bound by such 
previous adjudications. 
That edition of Daniel then proceeds as follows (p. 132): 


“According to the practice before the passing of the act 
the petition was be determined in chancery, and the 
method was this: The petition was presented to the Queen, 
who subscribed it with these words: ‘ Soff droit fail al partie’ — 
i. e., ‘ Let right be done to the party; and thereupon it was 
delivered to the chancellor ‘in forma juris ELEY the nd —i, é., 
to be executed according to law,” Ke. 


The language thus adopted by recent editors instead of 
that of the distinguished author of the work, does not vary 
the substance of the latter as to the point now in question; 
but, peiliaps more strictly according to the methods of a 
book of its class, substitutes for an express statement of a 
principle that of the actual practice, a practice which indicates 
the same principle, viz., that upon the presentation of the 
petition to the Queen she subscribed it with words of assent, the 
whole change from original writ to petition being for the pur- 
pose, as had just been said, of saving the Queen’s dignity with- 
out altering the subject’s RIGHT. Keeping in mind that the 
subject’s right at common law, as regards disputed property, 
is ordinarily, amongst other things, right to be heard in court, 
the force of Lord Cottenham’s statement that his right re- 
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mains unaltered in case of injury by the Crown plainly ap- 
pears, as also the propriety of the matter-of-course way in 
which the Queen, upon presentation of the petition, sud- 
scribes her assent. The course of practice, &c., thus detailed 
agrees with what Blackstone, Chitty, and Daniel himself 
had previously stated to be the presumption and rule of law 
as to the action of the Crown. 

Mannina, (Exchequer Practice, p. 84, ed. 1827) lays down 
the law to the same effect, as follows: 

“By the law of England no personal wrong can, for obvious 
reasons, be imputed to the sovereign; but when the property of 
the subject is invaded or withheld the prerogative does not prevent 
the injured party from obtaining restoration or payment. When, 
however,a right is sought to be established against the Crown it- 
self, it will be absurd as well as indecent to adopt the mandatory 
forms of common process. . The course, therefore, prescribed by 
the common law is to address a petition to the King in one of his 
courts of record, praying that the conflicting claims of the Crown 
and the petitioner may be duly examined. As the prayer of the 
petition is grantable ex debito justitiw, i is called a petition of 
right, and is in the nature of an action against the King or of a 
writ of right for the party, though chattels, real or personal debts, 
or unliquidated damages may be recovered under it.” 


The weight of the concurring opinions of four such mas- 
ters of their profession as Blackstone, Chitty, Daniel, and 
Manning upon a point of law which, at the time, was the 
very matter which they had in hand, cannot easily be over- 
estimated. 

That the above plain words of Blackstone should have re- 
mained unchanged through so many editions, after having 
been submitted to the eyes of probably hundreds of thou- 
sands of common-law lawyers, is a circumstance very re- 
markable indeed, unless they be not only accurate, but even 
beyond reasonable debate. One hundred years after its first 
_publication the last sentence in the above extract, that which 
maintains the very stress of the present contention, was 
quoted by this Court, from what may have been a fiftieth 
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edition [Eng. and Am.] of the Commentaries, in order to 
show that a British subject could maintain a suit against 
the United States in the Court of Claims. (O’Keefe’s case, 
11 Wall., 178.) 


The reason assigned by English lawyers for the immunity 
of the Crown from suit is pertinent only to suits begun by writ. 
Inasmuch as original writs contain a direction from the 
King to the sheriff to command the defendant to do a certain 
thing in pais, it was regarded as an indecency, and therefore an 
impossibility, for the King to be such “ defendant;” as it was 
also an absurdity that the King should have directed such 
command to be givea to himself. Thereupon Blackstone, 
following Finch, asks, as above, “ Who shall command the 
King?” And Comyn (Prerog., D, 78), quoting Coke (4 Rep., 
54, a), says, “The King cannot command himself ;” that reason 
having probably been borrowed from Brooke (2, 130, 6), who 
had appended to a noted statement by Justice Wilby of the 
time of Edward the Third (as to the existence of a writ, be- 
ginning, “Precipe Henrico regi Angle, &c.) the words * Quere 
de tiel briefe, car videtur quod nunquam fuit lex, car le roi ne poet 
escrier ne command luymesme.” 

Lord Cottenham’s account of the same matter, three hun- 
dred years after Brooke (2 MeN. and Gord., 412, above), is to 
like effect: “The proceeding by petition of right exists only 
for the purpose of reconciling the dignity of the Crown to 
the rights of the subject.” Lord Cottenham does not con- 
trast the rights of the Crown with the rights of the subject, 
but its dignity—the whole progress of the common law hav- 
ing in the meantime been to indicate that dignity even under 
a monarchy is of an order of things very inferior to that of 
right. 


It may, therefore, be submitted that the “ broader” reason 
for this immunity, which has been intimated in very high 
quarters, may go too far, viz., (he impropriety of submitting to 
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judicial tribunals control of the sovereiqn’s means of carrying on 
J y 


the government in war and peace,—his money in his treasury. 

That reason seems to be not pertinent even to suits by writ 
when brought for land or specific personal property. In this 
respect it is, therefore, more narrow than is required to ac- 
count for the existing immunity of the King from all suits 
by writ. Nor is it pertinent to suits of any sort for money, 
inasmuch as the satisfaction of these must await an appro- 
priation therefor by the Legislature, a thing which was no 
more @ matter of course when the King was mainly himself 
that Legislature than in later days. At most it contains a 
suggestion why the judicial power should not issue final process 
upon judgments against the Crown, and does not forbid re- 
sort by the subject to that power in order in good time to 
investigate and settle such questions of law and fact as may 
obscure his right, or to adjudge that right valid and render 
its memorials permanent. In Great Britain, and probably 
in all societies which have healthy respect for judicial power, 
such hearing and determination will in no long time lead to sat- 
isfaction of the judgment by the political department, as oj 
course, and without embarrassment. ‘This is the theory which 
underlies the existence of our own Court of Claims—a theory 
which in practice has given such satisfaction to the public 
that Congress has very recently been called upon to extend 
its operation, and thereupon, in great extent, to make meth- 
ods for securing justice against the United States in their 
own ordinary tribunals, convenient to the residence of all 
citizens. (Act of 1887, ch. 359; 24 Stats., 359.) 


So far, therefore, it appears that by incurring debt to a 
subject at common law the Crown ‘not only creates @ right 
on behalf of the latter, but such a right as is necessarily 
attended by a remedy in court; thus making the transaction 
a full illustration of the maxim, (bi jus ibi remediam. This 
must therefore be true of all political societies which recog- 
nize the Three Great Departments of government, and which, 
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as to right and remedy, are controlled by the common law. 
For these also, debts which are lawfully contracted by the 
Executive, are ipso facto clothed with suitable remedies to 
be administered by the Judiciary. The circumstance that 
in England the person who as Executive contracts debt is 
the same who asa part of the Legislative power had pre- 
viously authorized it, and who also as fountain of Justice 
subsequently, by writ or otherwise, opens the doors of courts 
for remedy, can make no difference as to right and remedy in 
societies where the opening of these doors is intrusted to the 
courts themselves: in societies—that is, none of the writs 
in which are prerogative writs, or more than other “ ordi- 
nary proceedings.” Hartman v. Greenhow, 102 U.S., p. 670; 
Kendall’s case, 12 Pet., 615. Application for process by 
which to begin an action is application for the exercise of 
judiciai power, and this power begins to be exercised by the 
issue of such process. The suit itself begins at such issue. 
That in England a political personage exists who, whilst 
being Chief Executive, retains also by common law certain 
of those judicial functions which originally were wholly his 
own, does not in theory render an exercise of such functions 
against such Executive more precarious than if such person- 
age were resolved into different persons, one of them wholly 
executive and the other wholly judicial in character. In 
point of principle it is in either case one person acting 
upon another person—the Judiciary upon the Executive— 
and that as plainly, to a lawyer at all events, as where in a 
kindred society the judiciary powers are by fundamental 
law delegated to other persons than they who hold those 
which are executive. In either case the issue of original 
process is equally the first step in the application of that 
virtue or power which one organ of society alone, in 
societies recognizing the three departments, can exert upon 
questions of debt or no debt—. e., a state of things created 
by that other organ which in general has the exclusive 
power toinecurdebt. hatin America observation of human 
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nature has led to the delegation of these fundamental pow- 
ers of government to distinct persons may well be asserted 
to have done away Here with those obscurities that have led 
to some supposition that a debt-incurring executive there is 
not controllable by a debt-enforcing judiciary, but retains a 
bene placitum as to his subjection to the remedy, after his bene 
placitum as to creating the right hasceased. And if, unhap- 
pily, anything about our constitutions be thought to render 
that supposition sound for matters within America [extend- 
ing the same also to the /eyislative department], the logical 
foundation thereof must be an assumption that at the era of 
the Revolution it was considered that a more perfect distribu- 
tion betwixt different persons of the social powers of incurring, 
and of enforcing, debt, has been accompanied by the extraordi- 
nary consequence that the latter power, which in certain 
cases in England may in bad times have been somewhat pre- 
‘arlous in point of operation because of the personal element 
due to the union of both powers in the same hand, has in 
the same class of cases here been deprived of all compulsory 
operation, although that injurious personal element has dis- 
appeared! ‘That conclusion would consecrate the caprice 
of some royal Charles or Henry as more worthy of perpetu- 
ation amongst free institutions than those settled principles 
of the common law whose effect that caprice had im fact 
perhaps sometimes baffled by those familar means by which 
great authority or great wealth, even in untitled defendants, 
everywhere often obstructs justice. 

Until such conclusion shall have been announced it may 
be allowable to believe that the command (or,as Blackstone 
might say, the ever-effective “ persuasion”) of the common 
law in England to the person who issues the original process 
required to warrant suit against the Crown [ viz., in substance 
following Magna Charta—* Ne negetis ull/,” &e.] is repeated 
by it here to the persons‘in like manner authorized, even as 
against the Government; and that, inasmuch as the duty so 
to issue is not in either country one of discretion, but (the 
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mere dignity of its doer aside) as much a ministerial act as it 
is for suits against private persons, questions as to methods 
of enforcing the command in the one country need not be 
questions in the other; and, more particularly, that if there 
should be suggestions going to show that no method of spe- 
cific enforcement of such duty exists in the one country, if 
this be owing to peculiarities in its political constitution 
which do not concern the nature of theduty in question, and 
that have been discarded in the other country ; such sugges- 
tions would as regards that other country be without bearing 
or consequence of any sort. If it be not the character of the 
Function but that of the functionary which creates the doubt, 
cadit questio in all places where, upon grounds of public policy, 
a functionary of that character does not exist. Ez parte Vir- 
ginia, 100 U.S.,348. Therefore, if the common-law petition 
of right exists, as Lord Cottenham said, on/y to reconcile royal 
dignity (to which ordinary original process is offensive,) with 
private right (imperatively requiring original process of some 
sort); and if there be no such “ dignity ” in an American Gov- 
ernment, it follows that right may be enforced against an 
American Government by ordinary process; so that in 
America anv statute which by general words confers juris- 
diction over such breaches of contract as a government may 
commit, to a court authorized to issue ordinary process, does 
thereby, upon such breach, allow of a suit thereon against 
such government. 


But to continue an examination of the authorities: 


In the much-quoted Bankers’ case, 14 St. Trials, 1 (A. D. 
1700), the only question was (p 104) whether a certain short 
method in the court of exchequer (said by Holt to be a 
monstrans de droit, but doubted by Somers) could be used to 
coerce satisfaction of a debt (that had been incurred by 
Charles II, and charged by certain assignments upon current 
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revenue,) out of “ revenue in the receipt of the exchequer.” 
The case and arguments did not at all concern petition of 
right. In the Exchequer judgment was rendered for the 
plaintiff: (See also Jenkins, Cent., 1, Case 21.) Upon writ of 
error to the Exchequer chamber that judgment was approved 
by “much the greater part” of the judges, (p. 105), but in- 
usmuch as the opinion of the Lord Keeper was otherwise, 
and in law was paramount, it was reversed. Upon further 
appeal to the House of Lords this reversal was itself reversed. 

In the end, therefore, the plaintiff recovered judgment on 
the special remedy upon which he had insisted. However, 
an act of Parliament—in England omnipotent over all mat- 
ters, including contracts, public or private, and also needed 
for an appropriation—made a composition of the claim at one- 
half, which was paid (p. 4);—a compesition probably attribu- 
table to the circumstance that the bankers had taken an 
“unconscionable profit” in the security obtained from the 
King (pp. 44-’5). 

This is the latest case, perhaps, which turns upon the 
irregular methods (samples of which—such as “ pledging 
his jewels, or the customs, or occasionally the persons of his 
friends,’—are given in 2d Stubbs’ Const. Hist., 555, 557, 
958, ed. 1883) by which, before the revolution of 1688, 
English kings endeavored to avoid the effect of their bad 
personal credit. In consequence of the system of appropria- 
tions that was introduced into revenue statutes at that period, 
tallies upon collectors, and other methods for giving Crown 
creditors proceedings /” rem, as it were, in place of the King’s 
personal credit, disappeared, and this circumstance, as is sub- 
mitted, furnishes the trae reason why the judgment by the 
House of Lords in the Bankers’ case has not since been often 
cited as authority. 

Of course, that case at no time had any direct bearing 
upon petition of right. The very clear and profound opinion 
of the Lord Keeper is, however, regarded as having inci- 
dentally settled the question that that proceeding is a remedy 
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against the Crown for debt, as well as for disseisins. (Thomas 
vs. The Queen (L. R.) 10 Q. B., 31.) 


The proceedings in Parliament upon the celebrated “ Peti- 
tion of Right” (3 St. Trials, pp. 60 to 230) are also pertinent 
in this connection. That was a petition for political right, it 
is true; and therefore the practical result of the assenting 
endorsement by the King became operative per se upon the 
right claimed. ‘The prayer of the petition did not ask for 
action in court, as in petitions for rights of property ; but the 
proceeding (thereby indicating its force) was quite as com- 
pulsory upon the King, as a petition for a right of property 
to be enforced in court. ‘The “ soit droit fait,” or equivalent 
endorsement, was ex debito justitie ; and in either sort of peti- 
tion the King thereby performed the whole of his constitu- 
tional duty. It was for that reason that this form of pro- 
ceeding had chere been resorted to, viz., because it was in its 
nature compulsory ; for, during the early part of the debate 
in the Commons, it had been proposed to make use, first, of 
RESOLUTIONS (p. 85), and subsequently (p. 175) of a Bit for the 
purpose of confirming the rights in question; but during 
the discussion upon the 47// Sir Edward Coke, who was lead- 
ing on the side of liberty and law, at the close of one of his 
speeches said: “ Let us put upa PETITION OF RIGHT.” P. 188 
(May 6th). 

When this petition reached the Lords it was amended by 
adding a clause saving the “sovereign power” of the King 
(p. 193). Upon its return in this form to the Commons, 
Coke, with great force, opposed its acceptance, saying : “ This 
is magnum in parvo that is propounded to be the conclusion 
of our petition. Itis a matter of great weight, and, to speak 
plainly, it will overthrow all our petition ; it trenches to all 
parts of it; it flies at loans and at the oath, and at imprison- 
ment and billeting of soldiers |these making the four subject- 
matters of the paper]. This turns all about again. Look 
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into the petitions of former times! They never petition 
wherein there was a saving of the King’s sovereignty. I 
know that prerogative is part of the law, but sovereign power 
isno parliamentary word. * * * Magna Charta is such 
a fellow that he will have no sovereign. [May not Ameri- 
can Constitutions also be such “ fellows”?| I wonder that 
‘sovereign’ was not in Magna Charta or in the confirmations 
of it.” (p. 193.) Subsequently the Lords agreed to the pe- 
tition as originally drafted, and when presented to the King 
he at first gave an equivocal reply (June 35), p. 224. This 
having been rejected by the Commons—uafter significant 
words by Coke, Selden, and others, and a more significant 
“ silence in the House for awhile,’ upon the 7th of June the 
King returned the formal answer appropriate to petitions of 
rights of all sorts: “ Soit droit fait comme il est desiré par la 
petition” (p. 230). 

Coke’s view in substituting a petition of right for an ordi- 
nary bill [the latter also, according to English forms, having 
then been as is well known a petition to the King, although 
not one of right—a petition, that is, for an enactment; 1 
Spence, 80, 269, 272, n. g.], appears to have been that in re- 
gard to the latter the King, as a part of the legislature, had 
a discretion whether to utter the positive, Le rot le veut; or the 
negative, Le roi s’avisera ; whereas in a petition based upon 
right there was but one answer, viz., @ssen/, subtantially as 
above. To the latter there could be neither a negative reply 
nor a refusal to reply at all. In effect therefore Coke’s ad- 
vice to the Commons was to adopt a proceeding that would 
(in a certain sense, admissible in a society so constructed,) 
remove their application for redress from before the King 
considered as part of the Legislature, and transfer it to his 
presence in the character of head of the Judiciary, and 
therefore called upon to pronounce on a question of right, 
and not on a matter of mere expedience. The conclusion 
follows that Coke, Selden, Pym, Noy, and the other pro- 
found lawyers in the Commons who assisted in this great 
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constitutional proceeding (“a prodigious weight of legal 
ability :” Hallam, C. H., 390, n. c) must have agreed with 
Blackstone, Chitty, Daniel, and Manning in the opinion 
that petitions stating rights of property against the Crown, 
which stand upon like reason with those for political rights, 
are necessarily attended by an affirmative answer. RiGcur 
was to be denied by the King to no one; the method of apply- 
ing for and obtaining it in each case depending, of course, 
upon the sort of right demanded. 
. 

The ease of Ashby vs. White, as reported in 14 St. Trials, 
695 (A. D. 1704-5), is also to be cited. There, as is well 
known, the plaintiff sued for damages on account of the re- 
jection of his vote for burgessin Parliament. In the King’s 
Bench it was held (Holt dissenting) that an action did not 
lie for suck rejection. Thereupon the plaintiff applied for 
a writ of error to the House of Lords. This application 
occasioned much excitement in the House of Commons, 
which claimed that no court of justice had the power to pass 
upon the right of voting for members of that House, that 
being exclusively « function of itsown; and was particularly 
offended by the suggestion that such question might be 
passed upon even by the co-ordinate House of Parliament, in its 
character as a court of error. 

As a relic of the times when the King sat in person and 
gave judgment in the Court of King’s Bench, the common 
law forbade a writ of error from thence to the House of 
Lords unless by a special allowance of the King, to be had 
by petition of right. (Jenkins, Cent., 1, Case 41; 4 Inst., 21.) 
Thereupon, pending Ashby’s petition for such writ, the 
Commotis addressed Queen Anne (p. 806) to reject it. Per 
contra, the Lords resolved “That a writ of error is not a writ 
of grace, but of right,and ought not to be denied to the sub- 
ject when duly applied for (though at the request of either 
House of Parliament), the denial thereof being an obstrue- 
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tion to public justice, contrary to Magna Charta.” Upon 
this the Queen referred to the judges the question whether 
she was bound to grant the writ of error. After debate ten 
of the twelve judges certified (p. 861): “We are humbly of 
opinion that a writ of error in this case ought to be granted 
of right and not of grace, but we give no opinion whether a 
writ of error does lie in this case, because it is proper to be 
determined in Parliament, where the writ of error and ree- 
ord are returned and certified” [thus drawing, aptly and 
clearly, the distinction between the absolute right to be heard 
in court, and a contingent right to the thing claimed as the 
fruits of such hearing]. Accordingly the Queen replied to 
the address of the Lords (p. 878) that she would have granted 
the writ but for her determination, upon public reasons, to 
prorogue Parliament. [Subsequently, as is well known, the 
writ was granted, and the judgment below reversed (1 
Brown, P. C. 45.)] 


Inasmuch as Somers was very active in this matter upon 
the side of the Lords, and drew the resolutions one of which 
has just been given (4 Camp. Chance., 166, &c.), the case of 
Ashby vs. White shows that Holt and Somers had not dif- 
fered in the Bankers’ case as to the compulsory nature of the 
proceeding by petition of right. Upon the affirmative side 
of this question, therefore, these two justly celebrated names 
are to be added with those arrayed on the side of the peti- 
tion of 1628, to the names of those venerable masters of the 
living bench and bar in common-law countries, first above 
cited. 

In the parliamentary proceedings of 1628, as well as in 
Ashby vs. White, a principal question settled involved the 
quality and force of the proceedings known as petition of right. 
If that proceeding bound the Crown to assent in both of 
these cases, it must have been because of an innate obliga- 
tory quality therein which might be reckoned upon for one 
sort of right as well as for another; er. gr., in case of a dis- 
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seisin or debt, as well as in that of need of a writ of error or 
grievance arising from imprisonment, or from taxations contrary 
jo statute—a quality “obligatory” in essence, no matter 
whether courtly metaphysies be right in its juris et de gure 
“presumptions ” upon the invariable state of the King’s free 
will after he hears the petition, or whether that will were 
actually controlled by action ta invitum. 


Petition of right was also formerly employed in England 
to obtain the Crown’s permission for proceedings to avoid 
its charters and letters patent wherever these conflicted with 
private right—a permission which may plainly be seen to 
have also been ex debito justitiz. 

Smith vs. Upton, 6 Man. & Gr., 251. 


The two centuries which elapsed from Coke to Chitty 
form a high and palmy period for the common law within 
England. After the above showing upon the deliberate 
opinions of the sages of that time, it is not a matter of im- 
portance here to refer to lawyers who lived earlier. The 
relation of the Crown to the law, viz., whether Rez was the 
author of Lex, or Lex the author of Rex, was in England 
until within two centuries past in great measure a question 
of party politics. Out of the long and violent fermentation 
thereupon has atlength come to be generally recognized the 
true quality of the common law, as, although no despiser of 
dignities, nevertheless the strenuous and successful assertor 
of private right against all challengers. 

It seems to be universally admitted that American liberty 
and order is much indebted, in point of principle, to the 
class of English lawyers of which Coke, Pym, Somers and 
ITolt are illustrious members. And equally, it will be ad- 
mitted to be matter for grave apprehension if the old notion 
of a REX ABOVE LEX, after having at the end of centuries of 
struggle been outlawed in England, shall be revived in 
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America in favor of any person whatever, whether natural or 
political,—a State or a Nation. 

I have not been able to find in Brooke or Fitzherbert or 
Staundford anything for or against the above doctrine of 
Blackstone. Indeed, it was improbable a priori that the two 
former books, being merely notes of decisions in courts, 
should contain any such matter; because before a petition 
of right can reach a court, the King must already have as- 
sented so to refer it; and, therefore, to make a question, 
there as to his having been obliged to give that assent would 
be idle as well as indecent. 

If Bracton contradicted Blackstone, it might be necessary to 
consider the comparative weight of an opinion upon com- 
mon law in a book of the 15th century which entertains in 
general such strong views of the power of the English King 
as does the former—one whose pages also mingle common 
law and civil law without distinction—with that in a book 
written under such great advantage as was Blackstone, the 
views of which, as above quoted (when its author’s political 
principles are considered), might be claimed as of the nature 
of a concession. But it is not necessary here to raise any doubt 
upon the merits of Bracton. Considering that he was a 
contemporary of Magna Charta, at least as contained in 9 
Henry III, and also of the very birth of the common law— 
an event commenly referred to the game reign, or there- 
abouts—Bracton is entitled here to the credit of having 
placed Lex, upon the whole, above Rex, and of qualifying 
his own statement that the King could not be coerced by 
legal proceedings, at one place,by the expression, “ nisi sit 
qui dicat quod universitas regni et baronagium suum hoe facere 
debeat, et possit, IN CURIA IPpsiUs REGIS” (171, 6); and at an- 
other by the like expression, “ Per autem habet superiorem, 
scil., Deum: item Legem, per quam factus est rer; item, Cu- 
viam suam ; videlicet, Comites Barones que ; quia Comites dicun- 
tur quasi socit regis, ET QUI HABET SOCIUM HABET MAGIs- 
TRUM,” &e. (24 a). Certainly these expressions are vague; 
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but what else could be expected in that age? Bracton was 
necessarily surrounded by what may be termed the mere 
protoplasm of the common law. If he had been told that 
the period wouid come by mere development of that law, 
when out of that universitas and those socii, about whose 
power and duty to bridle the King in the interest of private 
right he was speculating,and by means of that “ supplicatio,” 
of whose coercive effort on the King, except as an appeal to 
God, he had so poor an opinion (171, }), would be evolved a 
substantial and compulsory remedy, he would probably 
have turned his informant to the above-quoted passages as 
containing a prophecy thereof. 


The Mirror of Justices is also to be cited in this connex- 
ion. That little book is clear and emphatic in stating (pp 
4, 10, 225, &e.) that the English King in early times was 
eoerceable before the courts, even by writ, like his subjects. 
The authority of Zhe Mirror for matters of law,—which, 
mainly under the auspices of Reeve ( History, &c.), has of late 
been questioned—is amply vindicated in the latest edition 
of that work, in an elaborate note by Mr. Finlayson (Vol. 2, 
p. 232). Upon the question of that “authority ” it is also 
instructive to remark that 7he Mirror is freely cited (38 times) 
by Blackstone, and still more freely cited and quoted by 
Coke ; (320 times in his 4 Institutes). Their reliance upon that 
book for matters of ancient law bears out Mr. Finlayson’s 
remark that “ /¢t affords the most valuable illustrations of 
the legal history of that age [the Saxon], and of the whole 
intervening period up to the present reign.” 


I conclude this topic with the remark that the terms 
etition and Suppliant, which occur in these proceedings, 
convey to lawyers no impression that it is a mere fuvor that 
is being asked for. The word Peto, with its derivatives, 
Latin and English, was universally employed under the 
Roman law, and afterwards under the common law, to de- 
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note a demand by the plaintiff in any sort of suit. In the 
same way Supplication, like Application, is often used in 
‘ases Where there can be no pretense that the asking is for 
au mere favor. Bills and petitions in Chancery are termed 
Supplications by West in his Symboleography. See Seaton, 
Decrees,p.vi. See other illustrations in 2 Stubbs, 279, n. 3; 
1 Spence Eq., 80, n. 7; Hale’s Fitzh., 183, &e.; Rolle’s Abr., 
97 (3). Except as technically employed, the words plaintiff 
and plaint are pathetic. Prayers in chancery are tothe same 
effect :—a reference which reminds me to say that the cir- 
cumstances that some writers speak of the allowance of a 
Petition of Rights asa matter of grace on the part of the 
Crown does not determine the point that such grace is not 
itself a matter of right; for it is familiar learning that the 
whole jurisdiction in chancery is only of grace (1 Story Eq. 
Jur., sec. 44 and n.; 1 Spence, 337, 407; 1 Pom. Eq., see 33), 
as the language of the original bill, even in America, stil] 
shows; yet a resort to that jurisdiction is at the same time a 
matter of plain right. Although grace is often used in con- 
trast with right, it is not synonymous with bene placitum ; 
and whether in any case it be employed as its equivalent is 
to be determined by the subject-matter and the context. In 
the mean time it is to be repeated that no matter of private 
right is atcommon law subject to the bene placitum of the 
King. 


[In the appendix to this brief I have inserted notes of 
some late English cases of Petition of Right. ] 


Il. 


The forms by which creditors of the Crown are referred to courts 
of justice correspond substantially with those of the like reference 
in cases betwixt subjects. 


Petition of Right is sometitnes spoken of as if it were a 
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form of proceeding that in point of principle is entirely un- 
like those ordinarily in use by litigants in England—ez. gr., 
that by Original Writ. It is submitted that this assump- 
tion is not correct. 


The Original Writ was a writ from the King that at first 
in substance was actually issued by him in person, but soon 
was necessarily intrusted for issue to the official nearest to 
him in dignity, and he, in turn, fora like reason to that 
which had compelled the King to delegate that duty to him, 
also intrusted it to his own subordinates. The issue of the 
Original Writ of course presupposed. an application or suit 
therefor to the King hy the plaintiff (8 Black., 271). The 
details of such application defined the form of the writ issued 
in answer thereto—i. e., whether in debt, trespass, or other. 
These applications were oral. The universal term to denote 
any application to set in motion some function of the King 
(whether as chief legislator, executive, or justiciary), needed 
for remedy of what was termed a grievance was, as already 
said, PETITION. ‘This was true whether such grievance were 
felt by the House of Commons as representative of the peo- 
ple at large, or by some one subject who requested the 
remedy of a private statute, or were such as had been occa- 
sioned by some injury to private right, and therefore needed 
remedy in court. And so of an application for the exercise 
of dene placitum, in granting pardon or conferring dignity 
or an office or the like. The application so denoted might 
set in motion either the justice or the favor of the King. It 
is therefore implied as having preceded the issue of every 
Original Writ, the latter being only a second step in the prose- 
cution of justice. And the ancient models of such writs 
(see Stephen Pl. App., n. 2) recited such application ex- 
pressly ; instead of merely referring to them by the “ as it 
is said” above mentioned. 

It is conceivable that, if education had been more com- 
mon in the time of the early Henrys and Edwards, a plain- 
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tiff might have drawn his petition for a writ in writing, and 
that an endorsement thereupon by the King (or afterwards 
only in the name of the King) or a short paper referring to 
such petition for details—might have come into use instead of 
the form which actually did so. The principle, and substan- 
tially the form, of such supposed transaction and of that 
which actually came into use is the same. Each of these 
would have had the same effect, viz.,an opening by the 
King of the doors of some court to the plaintiff in a certain 
case. 


Accordingly, when the court of chancery was first created, 
applications for writs intended to become foundations for 
suits in that court were required to be put in writing, and the 
short writs, subpenas, issued thereupon were rendered specific 
as to the matter which the court was thereby commissioned 
to hear, by an express reference therein to such application, 
instead of having this matter specified upon the face of the 
writ itself, asat common law. As at that time chancery had 
become the officina justitix, the application was to the Chan- 
cellor, just as the application for original writs then was to 
certain Masters of Requests. 2 Inst., 355. This is all matter 
of mere detail which leaves the principle of the two pro- 
ceedings plainly the same (1 Dan. Ch. Pr., ch. 8),—the 
more evidently so in that when the office of Chancellor is 
vacant original bills—that is, applications for writs of sub- 
pwna—are still addressed to the Crown itself. (1 Dan., ed. 
1846, p. 408.) 


In the same way application to the Ning for justice against 
himself is a “ petition,” a short endorsement upon which opens 
the courts to the plaintiff for the case to which that endorsement 
refers, substantially in the.same manner as is done in ordinary 
cases, either by the King’s original writ in answer to an oral ap- 
plication or “ petition” or by a bill and subpana., 

That the application, or supplication, by petition of rigbf 
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is made to the King in person, whereas ordinary applications 
for original process are to his subordinates (the allowance in 
all cases being equally ex debito justitiw) is explained by the 
circumstance that the class of cases in which he himself was 
to be defendant has never been so large as to prevent his 
personal attention to applications for original process in that. 
So that the issue of such process in that class is seen to be a 
survival from the time when the King issued all process, and 
not as sometimes, and perhaps without much consideration, 
suggested, an abnormal provision of English law. It has 
long been held that the King has parted with all personal 
power to issue original writs, including subpcenas, and 
that, equally, he has parted with all power to hear and 
determine suits of any sort. But, as original writs extend 
only to suits against subjects, it came to be seen that 
the King had not delegated the power of opening the 
courts for suits against himself. Consequently the power 
of opening the courts for this latter sort of suits remained 
where originally the law had placed all such power. The 
logic of the position seems to have been this: The applicant 
for justice against the Crown ,has exhibited a right that re- 
quires to be hecrd and determined ; the Crown cannot do this 
itself; the courts cannot hear and determine in any case unless 
commissioned thereto by the Crown; and the urdinary sort 
of commission, by original writ, does not apply: THEREFORE 
a special commission must be obtained from the Crown which 
has retained all of that original, universal power of commission- 
ing courts which by usage or otherwise it has not in fact’delegated. 
Whether the petition and its endorsement soit droit fait, are 
of themselves a complete substitute for the original writ, or 
whether these require also a subsequent commission in 
chaneery in order to have that effect, is another matter of 
mere detail. The application to the King, followed by his 
reference of the matter toa court, is easily recognized to be 
strictly in accordance with the old English forms for al] 
suits; and as well, also, with the maxim, Non potest quis sine 
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Brevi agere ; Breve being the King’s commission to his judges, 
for any particular case. 


It-is also proper to note that the method of entering court 
by means of a petition of right is expressly termed an origi- 
nal writ, in Brooke (Petition Pl., 34); and in De Bode’s case 
(2 Phil. Ch., p. 86); and also in the learned note to Smith vs. 
Upton (6 Man. and Gr., 251). 


All that was material, however, under this topie of the 
argument was to show that the proceeding by petition of 
right is, even in point of form, analogous to the ordinary 
methods of beginning suits, and that it is in his character as 
the original Fountain of Justice, and by way of mere survival 
from his former vast duties in that character and of the same 
sort, that the King actstherein. As has already been shown, 
the application here, as in all other suits, Is AN APPLICATION 
TO A CHIEF JUSTICIARY FOR REMEDY IN COURT AGAINST A 
DEBTOR; upon the theory that the former is as little capable 
of acting therein, with partiality towards the latter where he 
himself is that debtor as where he is not; a theory which, 
however, the law does not extend to the hearing and determi- 
nation of the cases. So far as action in ‘astituting suits against 
the Crown is concerned, the personal element about the 
Kingship, in view of law, plays no part—the petition—upon 
any matter of contract ordinarily justiciable—being allowed 
as mechanically, as formerly original writs themselves were. 


The division of labor between Mr. Andrews and myself 
renders it superfluous to discuss here the remaining points 
first above stated. Each of these will, therefore, be dismissed 
summarily. 
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ITI. 


By passing a law which impairs the obligation of a contract of 
its own, or by depriving the other party of his property therein 
without due process, a State becomes subject to the judicial power 
of the United States for whatever relief judicial power ordinarily 
exerts to establish and give effect to violated contracts. 


Such law constitutes a Federal violation, so to say, of rights 
of contract or rights of property—that is, of such rights as it 
is a chief end of judicial power to protect and enforce. 

It has been seen that by the common law a State (and the 
United States as well) is liable to its own judicial tribunals 
for violations of its contracts. The same common law exacts 
from States a like liability on account of such violations as 
are forbidden by the Constitution of the United States. The 
courts of the United States within the boundary of a State 
are a part of its own courts. No State has power to change 
a principle of the common law as regards the persons who 
are liable to be sued in courts of the United States; in other 
words, to change a construction in that respect which the 
common law places upon the Constitution of the United 
States. 

The United States owe protection by their judicial power 
to all persons in behalf of whom they are not expressly for- 
bidden to exercise such power, against the effect of ail viola- 
tions of their own Constitution and laws which are injurious 
to the property of such persons. 

And the XIth amendment has not changed the rule of the 
common law as to the liability of States to the judicial power 
of the United States for their own Federal violations of con- 
tracts with their own citizens, or of the rights of property of 
such citizens. 
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The act of 1875, ch. 137, investing circuit courts with juris- 
diction over “all suits of a civil nature at common law, or in 
equity, where the matter in dispute exceeds, exclusive of costs, 
the sum or value of five hundred dollars and arising under the 
Constitution or laws of the United States” (sec. 1) has thereby 
conferred upon these courts judicial power to enforce the obliga- 
tion of contracts of a State of that value when impaired by its 
own laws. 


This is equally true, of course, of suits for property to such 
value, where the plaintiff has been deprived of this with- 
out due process. 
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Inasmuch as laws passed by the State of North Carolina | Reso- 
lution of Jan. 20, 1870; Act of 1870, ch. 71, (March 8); Act of 
1874, ch. 2, (Nov. 23), and a constitutional amendment adopted in 
1880; Const., art. 1, sec. 6] impair obligations of that State cre- 
ated in 1869 by issuing the coupons now in suit, and deprive the 
holders of such coupons of property without due process of law, 
the opinion of the presiding judge below was correct. 


These laws are given in the record, pages 6 and 7; they 
speak for themselves. 

The law under which the coupons were issued may also 
be found in the record, pages 2,5, and 4. It will be seen 
that the details of that law are like those in the cases of 
Jumel, 107 U.S., 711, and Hagood rs. Southern, 117 U.S., 52. 

In those cases it was held that even if by State laws 
officers charged with-the duty of raising the money to 
satisfy such coupons and bonds might, in the absence of 
countermand by the State, be coerced so io do, yet whilst 
such countermand existed they could not be, even although 
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such countermand went to the heart of the obligation of 
contract, and was given by a law which upon that account 
was unconstitutional. The view taken by the court was that» 
although the creditor had an interest in the action of the 
State officers, yet the command to perform the action was 
one in which he had no legal interest, and so none in the 
countermand, and therefore upon that account the latter was 
not wholly void, but had the effect of communicating to the 
officers the immunity of the State. 

The laws now in question have the same effect. Cases 
cited in the appendix show that until the period at which 
the State undertook to refuse payment of these bonds the 
courts of North Carolina were very liberal in holding such 
of it officials as were charged with duty towards rights of 
property in private persons liable to mandamus in case they 
failed in such duty. 

This was in accordance with the strong common-law in- 
stinct in happier times there prevailing. | 


It follows that these laws have not only impaired a con- 
tract but also have effectually destroyed a remedy. There 
seems to be no method by which this violation of the Con- 
stitution of the United States in respect to a right peculiarly 
p ‘otected by judicial power can be redressed unless by a 
suit against the State. If the common law warrants such suit 
in any case, it is one especially appropriate here. If it be 
not warranted it must be because we have in America what 
do notexist in England, viz., “chartered libertines” as regards 
rectum et justitia—the law not being for citizens here what 
Coke, in a memorable interview, told James I that it was 
for subjects in England (12 Rep., 65) the golden met-wand and 
measure to try their causes by. 

S. I’. PuHriurps, 
For Temple. 


APPENDLX. 


An act passed 23 and 24 Victoria (ch. 54) has provided a 
plainer form of proceeding in Petition of right than that at 
common law, allowing suppliants, however, still to resort to 
the latter. The statute, however, does not enlarge the com- 
mon-law right to this remedy. A proviso to section 7 is: 
“ Provided always that nothing in this statute shall be con- 
strued to give to the subject any remedy against the Crown 
in any case in which he would not have been entitled to 
such remedy before the passing of this act.” 


Some recent English cases of Petition of Right are as 
follows: 


The Windsor, &c., Co. vs. The Queen (L. R.), 11 Appeal, 607 
(1886). 

This came before the Privy Council from Canada, and 
damages were recovered therein for breach of contract be- 
twixt che Canadian government and the suppliant for the 
use of a certain railway. 


The Queen vs. Doutre (L. R.), 9 Appeal, 745 (18585). 

Also before the Privy Council from Canada; and money, 
upon a quantum meruit, was recovered therein for balance of 
a fee due to the suppliant as counsel to the Canadian Govy- 
ernment before the fishery commission, at Halifax, in 1875. 

The above cases were brought under a statute of Canada : 
which, however, left the right to the proceeding as at common 
law. Statutes to the same end are almost universal in the 
-English colonies. I may instance Victoria, West Australia, 
New Zealand, New South Wales, Jamaica, Grenada, Hong 
Kong, Gold Coast, Newfoundland, Honduras, and Manitoba. 
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So that, to allude to Mr. Webster’s fine saying, the right of 
controlling the British Crown by civil suits in cases of con- 
tract has followed the British druwm-beat around the world; and 
that, too, as a still more impressive suggestion of the highest 
attributes of that society. Only, possibly, as to those 
Englishmen who founded great common-law colonies south 
of the St. Lawrence can it be suggested that this heritage 
has been lost out of that common law; and that because 
those colonies sought to improve their fortunes by becoming 
citizens of a freer government, and by vesting the powers of 
society in persons, natural and artificial, who, as a compo- 
nent part of the design, were to be shorn of any prerogative 
of interfering with private right. 


Thomas vs. The Queen (L. R.), 10 Q. B., 31 (1874). 

The suppliant recovered money upon a contract with 
the Secretary at War respecting an invention connected 
with rifled artillery, which he had been engaged to ex- 
hibit to a board of officers, Ke. 

‘This is a leading case upon Petition of Right for 
breach of contract. It relies mainly upon Lord Somers’ 
Opinion in the Bankers’ Case, cited above. 


The Queen and Von Frantzius, 2 De Gex and Jones, 126 
(1858). 

This was brought by a native of Prussia for breach 
of contract by the lords of admiralty in refusing to 
accept pork for the Baltic fleet. After issue and trial 
the claim was settled by the Crown. 


Tobin vs. The Queen, 16 C. B. (N.S.), 310 (1864). 
Feather vs. The Queen, 6 Best & S., 257 (1865). ' 
These were cases of personal torts committed by pub- 
| lic officers (1) in suppressing the slave trade, and (2) in 
infringing a patent; and it was held. that they would 
not lie. 


Canterbury vs. The Attorney General, 1 Phill. Ch., 306 
| (1842). 
Suppliant had been Speaker of the House of Com- 
mons, in 1834, when the Parliament Houses were burned. ' 
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The fire had been caused by negligence in some serv- 
ants, and the Speaker lost certain valuable furniture, Ke. 
The petition was filed in 1840. 

This also was an action for tort, and failed. 


Monckton vs. The Attorney General, 2 MeN. & G., 402 
(1850). 

The suppliants had previously been parties to a suit 
in equity, in the course of which the money here in suit 
had been paid to the Crown: Ileld, that they were 
bound by such order. 


De Bode vs. The Queen, 3 H. L. Cases, 449 (1851). 
Frith vs. The Queen (L. R.), 7 Exech., 365 (1872). 
Rustomjee vs. The Queen (L. R.), 2 Q. B. (1876). 

These three cases resemble each other in that the 
right iu question had originally been against foreign 
subjects or sovereigns (either France or the King of Oude 
or certain Chinese merchants), the suppliant in each ease 
contending that because on account of such right certain 
property had been transferred by a foreign government 
under treaty to the Queen, thereupon the latter became 
at once party deféndant to such right, and in that respect 
subject to the judicial power of the Kingdom. 

Inasmuch as such property had been obtained by sov- 
ereign action of the political department of the Govern- 
ment, it did not become subject to the judicial depart- 
ment until declared so by the former. In transacting 
with foreign governments the political department is 
not subject to be embarrassed by action of courts. 

Sesides Parliament had legislated upon the subject, 
and that body is sovereign in the fullest sense. 


Churehward vs. The Queen (L. R.), Q. B., 178 (1865). 


Petition upon breach of contract for carrying the 
mails to the Continent, «e. 

Held, that as the contract was expressly subject to ap- 
propriation by Parliament, and as the latter had forbid- 
den money to be paid thereupon, the petition did not 
lie. 
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Kirk vs. The Queen (L. R.), 14 Eq., 558 (1872). 


Petition for an injunction and account upon a breach 
of contract coming up on motions, and continued to a 
hearing. : 

This proceeding was remarked upon as irregular, be- 
cause it included a certain military officer as defendant. 
It was admitted that he might have been made a party 
after soit droit fait had been endorsed. 


Portner vs. Hutchinson (L. R.), 6 Appeal, 629 (1881). 


This was an appeal from the supreme court of Natal, 
which had held that a suit might be brought against a 
deputy commissary general for the colony, the judgment 


’ in which would bind the colonial revenue, the claim being 
for breach of contract in transporting troops, &c. Held 
erroneous. 


Irwin vs. Grey, 3 F. & F., 635 (A. D. 1862). 


This was au action against Grey, as Secretary of State 
for the Home Department, for not submitting a petition 
of right, as directed by the statute (23 and 24 Victoria). 
The proof showed that the Secretary had submitted the 
petition, but did not advise its allowance. Nonsuit. 

Upon a rule for new trial, Erle, C. J., reported that 
Grey testified that he had submitted the petition, and had 
asked the Queen’s pleasure thereabouts; when she asked 
his advice, and he, in accordance with opinions of the 
law officers, thereupon advised that it be not granted. 
The plaintiff contended that Grey should have advised 
the contrary. The court thought that the secretary had 
submitted the petition, and that the advice which he 
had given should not have been disclosed, and that no 
action lies for advice given under such circumstances. 

The report does not say whether the petition stated 
aright. As the advice of the law officers was followed, 
the natural supposition is that it did not. It is plain 
that an official adviser of the Crown is not liable for 
bona fide advice, however mistaken. All that the case is 
authority for is in regard to variance. 
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The amenability of high executive officers in North Caro- 
lina to the writ mandamus in cases otherwise proper for its 
issue is established by a series of cases beginning with the 
year 1860 and carried down to 1882. In some of these the 
writ was granted, and in others it was refused upon the merits, 
or for some other reason that assumed the existence of juris- 
diction over the subject-matter. Whilst there is only one 
in which the jurisdiction is questioned, and that a case 
arising after the completion of the transaction now before 
the court. 


Cotton vs. Ellis, Gov’r, &c., 7 Jones, 545 (1860). 
Mandamus granted against the Governor for warrant upon 
the State Treasurer for a salary. 


Wiley vs. Worth, Gov’r; Phillips’ Law Rep’ts, 171 (1867). 
Mandamus for a salary denied upon the ground that the 
applicant had not taken an oath of office. 


Railroad Co. vs. Holden, Gov’r; 63 N. C., 410 (1869). 
Mandamus to issue certain bonds denied because the 
plaintiff was not a corporation, and, therefore, could not sue. 


Railroad Co. vs Jenkins, Treas’r; 65 N. C., 173 (1871). 
Mandamus allowed against the treasurer for the issue of 
State bonds. 


Boner vs. Adams, Aud’r, and Jenkins, Treas’r; 65 N. C. 
(1871). 

Mandamus refused on account of irregularity of the ap- 
plication. 


King, Sh’ff, &c., vs. Hunter, &c., Comm’r; 65 N. C., 600 
(1871). 

Mandamus granted against Commissioners of a county as 
regards a duty in the collection of State taxes. 


Bayne vs. Jenkins, Treas.; 66 N. C., 596 (1872). 


Mandamus to pay coupons upon special tax bonds, re- 
fused because the plaintiff had no warrant. 
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Bailey vs. Caldwell, Gov’r; 68 N. C., 472 (1875). 
Mandamus allowed against the Governor for a warrant to 
pay a salary. 
Railroad Company vs. Jenkins, Treas.; 68 N. C., 502 
(1873). 
Mandamus granted for the exchange of certain bonds. . 


Railroad Company vs. Jenkins, Treas.; 68 N.C., 499 (1873). 
Mandamus to exchange bonds; refused upon the merits. 


Belmont vs. Reilly, Aud’r, &c.; 71 N. C., 260 (1874). 
Mandamus to collect the very tax in question: Denied, 
because brought in vacation instead of term. 


Wilson vs. Jenkins, Treas’r, and Reilly, Aud’r; 72 N. C., 
5 (1875). 

Mandamus to obtain payment of coupons issued before 
the war: Denied, because the statute which might have 
authorized the mandamus had been enacted subsequently 
to the statute under which the coupons were issued and had 
itself subsequently been repealed. The repealed statute was, 
of course, no part of the contract. 


Railroad Co. vs. Brogden, Govy’r, &c., and others; 74 N.C., 
707 (1876). 

The Governor, Treasurer, and Auditor of the State formed 
a board of valuation for the taxation of railroad franchises. 
Mandamus granted, compelling them to revise a certain 
valuation. 


Moore vs. Roberts, Auditor; 87 N. C., 11 (1882). 

Application for a mandamus In respect toasalary, refused 
upon the merits. 

Shaffer vs. Jenkins, Treas’r; 72 N. C., 275 (1875). 

eons for the payment of a warrant issued by the 


Governor upon the defendant, refused because forbidden by 
the Legislature. 
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STATEMENT. 

The record presents the following facts pertinent to 
the legal question involved. North Carolina contracted 
with her bondholders that she would collect a speciai 
tax, of a specified percentage upon the value of 
property in the State, to pay the interest, and 
provide a sinking fund for the principal of her 
debt. The Statutory contract provides that these 
taxes shall be raised “as other State taxes.” The 
method provided by law for raising State taxes, is 
as follows: The Auditor sets in motion the tax pro- 
ceedings, by preparing a Statutory Schedule of all taxes, 
for transmission to the county officials. This sehedule 
is required by law to be arranged in columns, and each 
Statutory Column is required to contain a designation 
of the purposes, or, “account,” for which the tax in that 
column is to be raised. These columns forming this 
schedule, constitute the State warrants to the county 
Officials for raising the State taxes, 


By the Impairment Act of November 23d, 1874, the 
Auditor is ordered not to “ reeognize any ¢laim for pay- 
ment of interest upon any portion of the bonded debt 
of this State heretofore made, or provided to be made 
by authority of this State, except as hereafter provided 
by law.” (Fol. 13.) The Auditor has complied with this 
enactment, and instead of retaining the appropriate 
column in the schedule, for the special tax to be raised 
for these bonds, he has stricken out that column, thus 
preventing the collection of the moneys by the county 
officers. 

The bill alleges that “the government of the State 
has constantly enforced upon its officials compliance 
with the snbsequent nullifying enactment above set 
forth.” (Fol. 14.) The bill further shows that “Notwith- 
standing the invalidity of such enactments, the indi- 
vidual respondent herein, and the other officers of the 
State of North Carolina, whose respective duties it is 
to carry out the laws of the State, and its valid direc- 
tions in regard to the raising of the said tax, and the 
payment of such moneys to the holders of such bonds, 
have refused to perform their respective official duties 
thereabout, claiming to be warranted in such refusal by 
such subsequent invalidating enactment.” (Folio 15.) 

The bill seeks to restrain the respondents from obey- 
ing, or paying any heed to these impairment laws—it 
seeks to sweep away all and every effect from these 
enactments—and to enforce the effectual removal of 
every obstacle to the collection of the tax. 

The relief asked is: 

That the act of November 23rd, 1874, be declared to 
impair the contract with the bondholders; that the re- 
spondents be enjoined from obstructing, or in any man- 
ner impeding the collection of the special tax ; that the 
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State of North Carolina, its Auditor, and its executive 
agents, be decreed to execute the act of January 29th, 
1869, and to cause the proper Statutory Lists to be 
issued. 

The complainant is a citizen of North Carolina, and 
he joins, as defendants, the State, and its Auditor. The 
decree directs the execution of the provisions of the 
act of 1869—for the collection of the special tax. The 
question of the proper relief which should be granted 
under the jurisdiction claimed, is one of the questions 
involved in this appeal. 


ARGU MENT. 

The jurisdiction over States, in the class of cases rep- 
resented by this litigation, is claimed under the clause 
of the Judiciary Article which provides that—**7’he Ju- 
dicial power shall eatend to all cases in law and 
equity arising under this Coustitution.” it is but a 
repetition of the decisions of this Court (Martin vs. 
Hunter, 1] Wheaton 304; Cohens vs. Virginia, 6 Whea- 
ton 264), to state that there are two distinet and sub- 
stantive elements of jurisdiction incorporated in the 
judiciary article. The subject matter clause above 
quoted confers jurisdiction, irrespective of the parties- 
upon the sole ground of the Federal question involved. 
The party clauses of the article provide jurisdiction, 
irrespective of the nature of the action, upon the sole 
vround of the character of the litigants. The purposes 
and scope of these several clauses are radically differ- 
ent, and upon that difference the spirit of our argu- 
ment is predicated. To repeat the language of this 
Court : | 

“When we consider the qreat purpose for which ju- 


risdiction over all cases arising under lhe Counsti- 


tution is confided to the judicial department, are we 
at liberty to insert in this general grant an exception 
of those cases in which a State may be a party ? Will 
the spirit of the Constitution justify this attempt to 
control its words 2? We think it will not. We think 
that a case arising under the Constitution or laws of 
the United States is cognizable in the courts of the 
Union, whoever may be the parties to the case (Cohens 
vs. Virginia).”’ 

Are the defendants then entitled to except States— 
the main objects of the Constitutional prohibitions— 
from the broad, comprehensive language of the sub- 
ject matter clause? They claim this exception under 
the general principle of the inherent immunity from 
suit, possessed by sovereign States. We shall not dis- 
cuss that broad question, but will limit our inquiry to 
the ascertainment of its application to States in the 
Kederal Union, and in respect of their Federal obliga- 
tions. At the inception of this discussion, it is impor- 
tant to recall that the Constitution provided for the 
complete subjection of States in the Union to judicial 
process. This was the theory which the Convention 
contemplated—by which the judicial powers were 
traced—and under which they were finally formulated 
(Party clauses of the judiciary article). Therefore, 
whatever may be the immunity from suit enjoyed by 
sovereign powers, it must be conceded that the framers 
of the Government rejected that theory in respect of 
the States, as political bodies, to subsist under the Con- 
stitution. In this aspect of the matter, it is apparent 
that those who propose to except States from the all- 
embracing language of the subject matter clause, must 
rest their argument upon some other basis than the ab- 
stract theory of sovereign immunity from suit. That 


theory was practically reversed by the Constitution, in 
its application to States in the Union. It can have no 
place there as a predicate on which to found a theory 


for contracting the plenary language of the subject 
matter clause. In short, the affirmative does not rest 
upon those who refer to the letter of the Judiciary Ar- 
ticle as inclusive of States as defendants; but it rests 
with those who seek to introduce an exeeption into 
that body of Federal power. ‘Therefore, the defend- 
ants must resort to some other notion than the @ priors 
doctrine which they have sought to inject into the Con- 
stitution, in defiance of the plain purport of its broad 


judicial powers. 


When the erse for the defense is examined, it will, 
indeed, be found to involve the idea that by a subse- 
quent change in = the Constitution—the Eleventh 
Amendment—the theory of sovereign immunity from 
suit has been installed in the body of Federal law. 

In the first pInee, we urge that the Eleventh Amend- 
nent has nothing whatever to do with this case. The 
absence from its language of any provision against suits 
iwetinst States, arising under the Constitution and 
brought by their respective citizens, Was not an omission, 
but is entirely consonint with the purposes and spirit 
of the Amendment. At this point, we will- merely 
quote the linguage of this Court: 

“But should we in this be mistaken, the error does 
not affect the ease now before the Court. If this writ. 
of error be a suit in the sense of the Eleventh Amend- 
nent, it is not a suit commenced or prosecuted ‘by a 
citizen of anotherState, or by 2 citizen or subject of any 
foreign State.” It is not then within the amendment, 
but is governed entirely by the Constitution as originally 
framed, and we have already seen that in its origin the 
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judicial power was extended to all cases arising under 
the Constitution or laws of the Inited States, without 
respect to parties.” (Cohens vs. Virginia). 

We shall now merely state, in general terms, what we 
deem to be the true principle for estimating the due 
effect of the Eleventh Amendment. This Court has al- 
ready laid the foundation for solving this point, by its 
decision in Cohens vs. Virginia. It has there demon- 
strated that the whole tenor and spirit of,the Consti- 
tution coincide with the language of the subject matter 
Clause, to extend it over all litigations for the protee- 
tion and enforcement of Federal rights, whomsoever 
may be the plaintiffs, and whether, or not, States be 
the defendants. If this be demonstrated, then it will 
follow necessarily that the Eleventh Amendment does 
not in spirit—as it certainly does not in terms—atffect 
the previously granted jurisdiction over causes like the 
one at bar. Inthe language of Mr. Pinckney, in his 
prevailing argument in Cohens vs. Virginia, “7ie Cou- 
stitution authorized direct coutrol over States or pri- 
vate individuals indifferently. The amendment has 
partly taken this away, but the spirit of the Coustitu- 
lion is still man ifested hi the former provision. 

The point is summed up in this way; For the redress 
of Federal rights—to subserve the great objects of the 
Federal Government—the Constitution authorized suits 
against States at the instance of any plaintiff: } 

For any non-Federal cause, it authorized suits against 
States where differing citizenship, or alienage, rendered 
the jurisdiction of the United States Courts appropri- 
ate. 

The history of the Eleventh Amendment demon- 
strates that it was directed solely to this latter juris- 
diction. It did not purpose to infringe on the jurisdic- 


tion for the redress and enforcement of Federal rights. 
It did not involve the conception that contracts made 
with States were laid prostrate before legislative ae- 
tion. It made no such change in the organic structure 
of the Government, but simply prevented the use of 
the Federal Courts for the collection of claims against 
State debtors, or the enforcement of rights dependent 
on the general principles of law and equity. It left 
the vigor of the Federal jurisdiction unimpaired, in 
terms and in spirit, for the enforcement against 
States of the duties which owed their origin to the Fed- 
eral system. 

The Eleventh Amendment has no retroactive effeet 
upon the coustruction of the subject matter clause. 
We have seen that at the time the judicial power 
Was constituted, its scope included every possible liti- 
gious assault upon members of the Federal Union (ex- 
cept, of course, by their own respective citizens), 
without regard to the nature of thecases. The Supreme 
Court so declared the law in Chisholin vs. Georgia, 2 Dall. 
119. For all purposes of construction that decision must 
ever be deemed the true “law of the Constitution.” 
The Eleventh Amendment has destroyed its practical 
effect, but the Constitution was thus interpreted by 
that departinent of the Government, in which the power 
of interpretation was reposed. Hence, this Court has 
said, in reference to this very clause of the Constitu- 
tion, thus held to authorize suits against States, by 
aliens, or citizens of other States, that 


“This feature is no longer found in the Constitution, 
but it aids in the construction of those clauses with 
which it was originally associated.” (Fletcher vs. Peck., 
6 Cranch, p. 87.) 


Obviously, we cannot ascertain what the framers of 
the Constitution meant, if we dissociate one clause from 
another clause, as it legally stood at the time of the 
adoption of the Constitution. 

Bearing in mind that at the time of the adop- 
tion of the subject matter clause, the immunity and 
dignity of the States was so little regarded that they 
were subjected to suits for the mere collection of petty 
debts—where no governmental principle was involved, 
and no National purpose was subserved; it is not to be 
supposed that in framing the subject matter clause— 
which was intended to maintain the integrity of the Fed- 
eral system—these same men intended to exclude States 
from itsoperation. The whole tenor and spirit of the Con- 
stitution repelsuchan idea. The 10th section of the Ist 
article of the Constitution, contains numerous prohibi- 
tions against State action. ‘This Court has told us that 
State laws impairing the obligation of State contracts, 
are as much within the terms of the prohibition, as State 
laws impairing the obligation of mere private contracts. 
(Fletcher vs. Peck, Supra). The judicial power is ex- 
pressly made co-extensive with the Constitution. It is 
not, therefore, rational to conclude that the United 
States was excluded from authority to protect against 
violations of the Federal rights of its citizens by the 
States of the Union—Siates that were specifically 
named as defendants in the most ordinary controver- 
sies. The act of 1875, for the first time, conferred this 
original jurisdiction on the Cireuit Courts. (Ames ys, 
Kansas, 111 U.S., 449.) If it had existed at the time 
that this Court decided Cohens vs. Virginia, no one ean 
doubt, after reading the opinion, that that court would 
have maintained the jurisdiction in this ceause—would 
have held that States are justiciable for the redress of 
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a Federal wrong, and the enforcement of a Federal 

right. 


in our view, unless the appellants can present some 
novel reason for an implied restriction upon the judi- 
cial power, under the subject matter clause——can re- 
verse the principle of Cohens vs. Virginia, decided 
after the Eleventh Amendment——the jurisdiction must 
be maintained. We have not heard any such reasons 
advanced. 

On the contrary, as far as we can apply the tests to 
the judicial power that are usually applied for ascer- 
taining the breadth and depth of any public power, the 
reasons for maintaining its plenitude are greatly 
strengthened. For this purpose, we invoke the nature 
of the authority exercised in its formation; the subjects 
of publie welfare on which it was to operate; and the 
character of the publie agencies which it employs in its 
execution. Let us, at the risk of dealing with platitudes, 
say a few words about the theory of constitutional in- 
terpretation which the respondents silently invoke. 
Their argument seems to assume that when States are 
not named in each and every part of the Judiciary 
Article, they are to be exeluded as a mutter of course. 
This theory is oblivious of the nature of the power 
with which we are dealing. This is not a question 
whether a power to protect against invasions of Federal 
rights by States is granted, or reserved. It is not even 
a question of implied powers. It is simply a question 
how the language in which a general grant of power is 
conveyed should be construed. 

In Cohens vs. Virginia, this Court says: 

“The jurisdiction of the Court then being extended 
by the letter of the Constitution to all cases arising 
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under it, or under the laws of the United States, it fol- 
lows that those who would withdraw any case of this 
deseription from that jurisdiction, must sustain the ex- 
emption they claim on the spirit and true meaning of 
the Constitution, which spirit and true meaning must 
be so apparent as to over-rule the words which the 
framers have employed.” 

There is no theory involved in the formation of the 
Union which would justify the erection of some postu- 
late of sovereignty against the language of the party 
and the subject matter clauses. This Court has 
held that “This Government is not carved out of 
any existing State sovereignties.”  ( Martin vs. Hunter 
Supra). The Constitution is the organic act of the col- 
lective people of the United States. The States were 
employed as convenient electoral circumscriptions in 
its adoption. This was a matter of process. But the 
instrument itself, when adopted, spoke by the collective 
voice of the people of the United States. (Martin vs. 
Hunter). 

The preamble had been changed from * We, the people 
of the State of New Hampshire, &e.,” to We, the people 
of the United States.” This had been done by that 
ardent Federalist, Gouverneur Morris. This expressive 
alteration was coupled with the provision for ratifiea- 
tion by the people in conventions, expressly called. 

When the preamble was under discussion in the Vir- 
vinia convention, Patrick Henry was prescient of the 
radical change which it imported into the theory of the 
Government, and from his anti-lFederalist point of view 
was well justified in exclaiming, “By what authority 
do they say, *We, the people of the United States, 
instead of We. the pe ople of lhe States’ ” 


An important principle of interpretation flows from 
the fact of this common political origin of the present 
State and the Federal powers—from the source of both 
being in the simultaneous action of the people. When 
we are seeking to determine the effect of the language 
in which a Federal power is enumerated, we are not to 
contract its meaning, as if it were a public grant from 
the States to the United States. But, springing from 
the same -ource, the fullness and vigor. their terms 
and spirit, as original political powers! are to be eli- 
cited. 

This principle of interpretation is peeuliirly appli- 
cable to the scope of the subject matter clause of the 
Judiciary Article, as illustrated by the party elauses of 
the same Article. 


The principle which pervades the subject matter 
power of the Federal Courts is the doctrine of the su- 
premacy of the power of the United States. It vital- 
izes the Constitution from a deelaration of principles 
to a rule of aetion. lt isa principle of supremacy 
in faet, as well as in theory. It informs and 
infuses all the departments of Federal power, and 
furnishes the true guide for solving any problem = con- 
cerning their seope. Ino respect of the necessity of 
making the Federal power supreme, it) may be truly 
said that no differences existed in the Constitutional 
Convention. Those differences related to the extent 
Which the Federal power should assume. But none 
existed as to the essentiality of making that) power 
paramount within its preseribed limits. 

This recognition of. the theory of the Federal su- 
premacy is illustrated by the suggestion of some form 
of coercion by the adherents of the several methods of 


12 


government proposed in the Convention. ‘Those who 
limited the purview of their action to the mere enlarge- 
ment of the powers of the Confederation, without any 
Change in the principle on which the governmental 
fabric was to be constructed, advocated the employment 
of force, as the proper method for compelling compliance 
with the requirements of the general authority, in re- 
spect of quotas ard requisitions. Direct legislative ac- 
tion by the Federal Congress was for a long period 
during the sessions of the convention, a favorite method 
for enforcing all branches of the National supremacy. 
Finally, the perfeeted form of judicial coercion was 
adopted by the convention. and proved a complete and 
harmonious sanction for the supremacy of the National 
authority. 

This great underlying principle was embodied in the 
resolutions reported to the Convention from the Com- 
mittee of the Whole: That the Government should 
consist of a supreme legislative, executive, and judicial 
authority: Second, that the National legislature ought to 
possess the legislative rights vested in Congress by the 
Confederation ; and, moreover, to legislate in all cases for 
the general interests of the Union, and also in those to 
Which the states are separately incompetent, or in 
Which the harmony of the United States may be inter- 
rupted by the exercise of individual legislation; to 


negative all laws passed by the several States contra- ’ 


vening, in the opinion of the National legislature, the 
articles of Union, or any treaties subsisting under the 
wuthority of the Union: Third, thatthe legislative acts of 
the United States made by authority and in pursuance 
of the articles of the Union, and all treaties made and 
‘atified under the authority of the United States shall 
be the supreme law of the respective States; so’ far as 


these acts or treaties shall relate to the said States, or 
their citizens or inhabitants; and that the judi- 
ciary of the several States shall be bound thereby in 
their decisions, anything in the respective laws of the in- 
dividual States to the contrary notwithstanding: Fourth, 
that the officers of the States and nation shall be bound 
by oath to support the articles of Union: Fifth. that the 
jurisdiction of the National Judiciary shall extend to 
cases arising under laws passed by the general legisla- 
ture; andto such other questions as involve the National 
peace and harmony: Sixth, that the Constitution should 
be adopted by representatives of the people, to be ex- 
pressly chosen. 

This ideal of the National supremacy—the idea that 
this was to bea government of paramount authority, 
eap.uble of the fullest enforcement of all its rights —was 
finally erystallized in the Constitution as adopted. 
The substantive supremacy clause, the . 4 re . quoted 
above from the report of the Comittee of the Whole, 
was included in subsiantially the same terms in the first 
draft reported from the Committee of Detail. It now 
stands as the sixth Article of the Constitution, ineor- 
porating such amendments as were made during the 
consideration of the report of the Committee of Detail: 

“This Coustitution, and the laws of the United 
States which shall be made in pursuance thereof, aud 
all treaties made, or which shal! be made, under the 
authority of the United States, shall be the supreme 
law of the land: and the judges in every State shal! 
he hound thereby, anything in the Coustitution or laws 
of any State to the contrary notwithstanding.” 

The words “This Constitution ” had been added, and 
for the words “shall be the supreme law of the severil 
States ” the words, * the lawof the land.” had been sub- 
stituted, 
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This provision was introduced by Luther Martin as a 
substitute for the negative by the National legislature, 
upon all laws of the States, contravening the Articles of 
the Union. His object, as an anti-Federalist, was to 
transfer this power of determining the constitutionality 
of State laws to the State Judiciary, and for this pur- 
pose to bind them to recognize the supremacy of the 
Federal Constitution and laws. 

Afterwards the Federal Judicial power became the 
complete substitute for all other means of coercion. 
gut the substantive supremacy cliuse was retained in 
the Constitution, and enlarged, and its enforcement en- 
trusted to the Federal, as well as to the State Jndiciary. 

These elements were introduced into the Federal 
body politic with the design of preventing its princi- 
ples and its powers from being mere (ruta fulmina. 
Their effect is imported into the construction of the 
whole tenor and spirit of the Constitution, and excludes 
any implied limitation upon the general terms in which 
its powers are constituted. 


We have seen that the people of the United States 
constituted the new political solvent that acted upon 
allexistent public powers. The States bee ume affected by 
the expres= grants to the National Government; by the 
prohibitions on the States, and finally by the creation 
of a new class of civil rights in their own citizens. | 
States that are affeeted by a Federal instrument merely 
in respect of their external relations may still retain 
much of their independent character. But when the 
Kederal organic instrument trenches on the relations 
between the States and their own respective citi- 
zens their political character is essentially modified. 
They became, under the same name, essentially differ- 
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ent political organizations. Their relations to their 
own citizens imrespect of contracts had been essentially 
changed. This was a renunciation by the people them- 
selves of a power which they had never theretofore re- 
nounced ; namely, the power to subvert contracts. They 
disabled themselves from exercising this plenary power 
over contracts through their State Legislatures. They 
conferred the reverse power—to maintain the inviola- 
bility of contracts—on the Federal Government. So 
important have this,and the cognate clauses, seemed 
to this court, that in Fletcher vs. Peck, it ealls them a 
Bill of Rights for the people of the States. A change 
of this nature—entering into the internal polity of the 
States—imoulded and diminished them as politierl so- 
cieties. They were still called States, but in many of 
the essentials to the minds of publicists, they were no 
longer the same aggregates of political power. When 
the Convention framed a coercive power for the Federal 
system, it applied it upon bodies politic, whieh were 
intended by the previous action of the Convention to be 
vreatly reduced in their political characteristies. The 
States thus deprived of much of their character as in- 
dependent political societies, were prepared for the ap- 
plication of compulsive judicial powers. 


Isthere anything in the nature of these Federal rights, 
on Which the judicial power was tooperate, to indicate an 
implied limitation in its scope? This is far from being 
the case. Mueh has been said about the comparative 
absence of debate on the adoption of the contract clause 
in the Convention, and the idea has been suggested, that 
it was not thought to posses= the great seope and im- 
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portance which it has since assumed. But the reason 
for this absence of discussion lies in the fact that there 


Was a concensus of opinion in its favor. The familiar 


historical details in reference to the state of legislation 
regarding public and private contracts were present to 
the inind of the convention. They contributed to bring 
about the unanimity which pervaded that body regard- 
ing the necessity for a check upon the State power in 
this particular. 


To form an adequate idea of the true place which 
this limitation upon the power of the States over con- 
tracts occupies in, the Federal system it should not be 
considered aione. It is part and pareel of an entire 
system of Federal polity. The United States govern- 
mental fabrie reposes essentially upon an industrial 
spirit. None of the traditional elements of authority, 
Which form the basis of European State power con- 
tributed to its formation. Not even the principles of 
personal liberty, which had entered so largely into the 
establishment of the Colonial system, were involved in 
the formative principles of the new government. The 
doctrines of political liberty, which had brought about 
the separation from the mother country, had already 
been secured. The Federal Government is unique in 
being solely the product of fiscal, financial, and 
commercial exigencies. Revenue, navigation, publie 
eredit, commerce, are its integral elements. The 
various provisions for regulating commerce: coin- 
ing money; borrowing money: providing reve- 
nue; fixing standards of weights and Ieasures : 


establishing bankrupt laws, and against laws impairing 
contracts, form part and parcel of one entire systei. 


One feature which had become embodied in the sys- 
tem of public obligations should be noted here. It will 
be seen to have an important bearing upon the distri- 
butive application of the party, and the subject matter 
Clauses of the Judiciary Article. It consisted in the 
differentiation between common unsecured obligations ; 
and bonds or certificates issued by the Colonies, States, 
and other public bodies with special securities attached 
tothem. From an early Colonial period, the practice 
prevailed of accompanying each legislative obligation 
by a special security. 

ln Briscoe vs. The Bank, this Court recognized the 
prevalence of this slual system. “ Funds arising from 
certain sources of taxation were pledged for their re- 
demption, in some instances; in others they were is- 
sued without such pledges: (11 Peters, 257.) The nature 
of these secured publie obligations must have been 
present to the minds of the members of the Conven- 
tion. As they were self-executing, not requiring any 
further legislation for the benefit of the holders, they 
could be affeeted only by the passage of laws impairing 
these special securities. When we come to consider the ju- 
dicial sanction provided in the Constitution for “ cases 
arising under the Constitution,” we will perceive its 
peculiar applicability to State legislation against spc cial 
securities previded for their own obligations. 


Such being the organic nature of the Federal power, 
and such being the character of the subjeets on whieh 
it Was to operate, it remains now to consider the scope 
of the judicial power, whieh was to aet under this 
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political fabric. No government was ever framed with 
a more exalted conception of the nature of judicial 
power. Throughout the proceedings of the convention, 
a steady progress is maintained towards its enlargement 
as an element of the Federal system. All the judicial 
powers which were, in the early drafts of the Constitu- 
tion, reposed in the Senate, or in the entire legislative 
body, were gradually transferred to the judiciary. 
These were powers that acted directly upon the States, 
and State legislation. All the judicial powers which 
were vested in Congress under the Confederation—to 
adjudicate all questions between States—were finally 
reposed in the Judiciary departinent. The power of 
hevating State laws was transferred from Congress to 
the judiciary. Even the transfer of power over im- 
peachiments to the legislative body was a tribute to the 
true nature of the judicial power. That change arose 
from a realization that such power assimilated more 
nearly to addresses by the two Houses of Parliament 
than to regular judicial proceedings. Pursuant t® 
this idea, the regular action ef the judicial authority 
was made to attach after an impeachment, thus corre- 
lating the two powers according to their respective 
essential characteristics. 

There was also an historic reason for the aimplifica- 
tion of the judicial power. At the period of the Con- 
vention a widespread feeling existed against the 
Courts as enforcers of rights. This sentiment had 
vreatly contributed to Shay’s rebellion. The Conven- 
tion realized this agrarian feeling os a serious detri- 
ment to the body politic, and determined upon a pro- 
portionate vigor and elevation of the judicial power. 

Before tracing the progress of the Judiciary Article 
through the Convention, something should be said in 
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reference to the theory of the State organizations on 
which it was to operate. In analyzing the seope of 
any constitutional power affecting the States, it is an 
error to confine our view to the political status of the 
States as they existed immediately antecedent to the 
Convention. <A body proceeding to make organic 
changes, and invoking the action of the people, did not 
proceed upon any such narrow view of the bodies politic 
with which it was dealing. The men of the Conven- 
tion were familiar with the entire sequence of the po- 
litical history of the States—with all of it historically, 
and much of it personally. Most of the members of 
the Convention had participated in the circle of events 
from the Colonial period to 1787. They Knew tlett the 
colonies, Whether provincial, proprietary, or charter, 
were in theory and substance, mere municipal corpora- 
tions with limited polities! funetions. They were 
aware that the provincial governments were subject 
theoretically to the uncontrolled will of the sovereign 

they were not held of the reilm, but of the monareh 

That the proprietary governinents were equally under 
the regalian power of their palrons, subject to the over- 
ruling power of the crown, under the patents. In the 
charter governments, their political existence was sub- 


ject to the more formal, but not less efeetive proceed- 


ing of guo warranto, in the King’s Bench, and seire fa- 
cias inchancery. The English Revolution had only 
substituted the domination of Parliament for that of 
the Crown. Only a few years before the Revolution, the 
members of the Convention had seen three New England 
colonies decreed out of political existence by the Lord 
Chancellor of Great Britain. It is familiar history that 
the colonists did not establish State government disso- 
cinted in theory from the British Crown, until after 


220... SAC Ga ae Et oS 


_ 


HET OL RT RE ET OEM CG NH LN 
entire woe airs ra 


20) 


they had petitioned Congress, and were authorized “ to 
take up government.” The strong assertion of State 
power under the Confederation, which had brought 
about the Convention, it was, at the same time, the 
object of the Convention to reduce. And in dealing 
with this subject matter, and with these bodies politic, 
the framers of the Constitution did not confine their 
mental vision to the recent theory of State exaltation, 
but surveyed this whole historical field—they remem- 
bering that only eleven years had elapsed since the 
States were municipal corporations, justiciable as much 
as any borough in England. Above all, they 
proceeded upon the basis of the eliminations from the 
powers of the States, effected by the preceding Articles 
which they had just adopted. The States so constituted 
for which they were about to provide judicial compul- 
sion were very different from the States then existing 
under the Confederation. 

With their views of the exalted nature of the judi- 
cial power under the Federal system that they were 
framing, and with a dne sense of the essential impor- 
tance of the civie rights which that Judiciary would be 
called upon to enforce, and witha complete historic sense 
of the character of the bodies politie affected by the 
provisions of the Constitution, the Convention proceed- 
ed among the Jast of its functions, to frame the Judi- 
cial system for the Federal Government. The funda- 
mental principles of the Judicial power as declared by 
the Committee of the Whole, were: 

“That the Jurisdiction of the National Judiciary 
shall eartend to all cases Oristig vnder laws passed 
by the general legislature, and to such other cases as 
involre the National peace and harmony.” 
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It should be noted that when the term: of the judicial 
power were thus expressed, the scheme of government 
contemplated the action of a congressional negative 
over State legislation. Henee the principle of judicial 
power was not extended beyond * Cases arising under 
laws passed by the general legislature.” This would 
include negating lnws against State enactments. We 
find the same feature running paré pass in the su- 
premacy clause. As long as the congressional negatory 
system was retained, the declaration of supremacy re- 
lated only to Feceral “laws.” With its cancellation, 
“the Constitution ” was included in the supremacy pre- 
Vision. 

The report of the Commitee of Detail (leaving out 
irrelevant matters) providec in reference to this sub- 
ject as follows : 

“The jurisdiction of the supreme Court shill extend 
to all cases arising under the laws passed by the Leg- 
islature of the United States; to controversies between 
two or more States, [with an exception afterward 
expunged]; between a State and citizens of another 
State; between citizens of Cifferent States; and between 
a State and the citizens thereof; and foreign States, citi- 
zens, orsubjects.” 

When this report came before the Convention, Wil- 
liam Simuel Johnson, of Connecticut, moved to insert 
the words = this Constitution,” after the word “under,” 
in the first clause; and the inotion was adopted. The 
Convention, likewise on motion of Mir. Johnson, inserted 
the words «both in law and equity,” after the word 
“eises,” dn the first clause. On motion of Benjamin 
Franklin, the words “and treaties made in pursuance 


thereof,” were inserted after the words United States.” 
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The Committee of Revision subsequently changed 
the phraseology so as to substitute “the judicial power ” 
for the words “jurisdiction of the Supreme Court.” 
They also substituted the language, “ liws of the United 
States,” for “laws passed by the Legislature of the 
United States.” The words “treaties made, or which 
shall be made under their authority,” were also sub- 
stituted for “treaties made in pursuance thereof.” 

In connection with the completion of the Judiciary 
Article, it is suggestive to quote the following letter 
from its author: 


December 22d, 1814. 
Timorny ProkerinG, Esq.: 

What can a history of the Constitution avail towards 
interpreting its provisions? This must be done by 
comparing the plain import of the words with the gen- 
eral tenor and object of the instrument. That instru- 
ment was written by the fingers which wrote this let- 
ter. Having rejected redundant and equivocal terms, 
[ believe it to be as clear as our language would per- 
mit, excepting neveriheless a part of what relates to 
the judiciary. On that subject, conflicting opinions had 
been maintained with so much professional astuteness 
that it became necessary to select phrases which, e2- 
pressing my own opinion, would not alarm others, nor. 
shock their self love, and to the best of my recollection 
this was the only part which passed without eavil. 

GOUVERNEUR Morris. 


It is also proper to note that these words fell from a 
statesman who, on the floor of the Convention, speak- 
ing of State importance, said: “ We cannot annihilate, 
but we may perhaps take out the teeth of the serpents.” 
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Looking at the Judiciary Article as a whole, the first 
suggestion is the essential character of the subject mat- 
ter clause ; that was necessary to the Judicial Depart- 
ment of the new government. It was part and parcel 
of the principle of supremacy which lay at its founda- 
tion. The party clauses are valuable and important, 
but they are not essential—they are in some sense ex- 
trinsic to the completeness of the system. The new 
vovernment could have dispensed with them; but it 
could not have dispensed with the power which was to 
expound and enforce the organic law. Hence, if any 
part of the Judiciary Article requires the amplest recog- 
nition, it is the subject matter clause. 

A suggestion applies here deducible from the nature 
of subject matter jurisdiction. It is potential on ac- 
count of the character of the dispute,and when this ex- 
ists all entities are drawn within its circle, A fortiori, 
where those entities are the objects of the mandates of 
the instrument. 

There is certainly prothing in the amplitude of the 
language in which this power is expressed on which to 
predicate an exception. Unless we are to adopt some 
theory of an implied restriction of the Federal Judicial 
power, the proper rule to apply to this subject matter 
clause is: 

Can a case arise under the Constitution against a 
State by one of its citizens? If sucha case does arise, 
it must fail within this judicial power. 

The addition of the words “ this Constitution ” are of 
potent effeet. They made the judicial power co-extensive 
with the Constitutional, as well as with the legislative 
powers. As the States were main subjects of Constitu- 
tional, prohibition, they fell naturally and necessarily 
Within the purview of the clause. Indeed, the adoption 
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of any Federal system containing prohibitions upon its 
embers, accompanied by the mere establishment of a 
Judicial Department, would upon the plainest rational! 
principles, entail the enforcement of those prohibitions 
by the judiciary. But the Constitution did not leave 
us to any implication. It expressly extended the judi- 
cial power over Constitutional provisions, as well as 
legislative enactments. At the same time, it declared 
that Constitution, as well as the laws supreme, and 
vested the guardianship of that supremacy in the judi- 
cial instead of the legislative departinent. I[t is ap- 
parent from this outline of the progress of the Judi- 
ciary Article that the words “ both in law and equity,” 
were introduced for the purpose of extending the scope 
of the judicial power. In no sense are these inserted 
words to be taken as iimplying any technicai limitation 
upon the scope of the judicial power—in respect of 
parties or subject matter. William Samuel Johnson 
came from a State where any other thin the processes 
of the common law were unused. (Federalist No.83).- He 
designed to obviate, for the Federal Courts, the difflicul- 
ties he had observed in the administration of Con- 
necticut jurisprudence, and to secure for them full 
equitable, as well as common law powers. 

An objection has been suggested, based upon the use 
of the word “case;” dnd it has been claimed that this 
term must be treated in a technical sense, and restricted 
to a litigation against parties who were justiciable be-— 
fore the adoption of the Constitution. It would seem 
to be a sufficient answer to this point to refer to the 
disuributive clause of the Judiciary Article. “ Ju a// 
cases, in which a State shall he a party, the Supreme 
Court shall have original jurisdiction.” Xs this would 
include all manner of suits aga/ns/ States, by American 
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States, foreign States, &e¢., it is apparent that the 
framers of the Constitution did not use the word “ case ” 
in any such narrow sense as has been suggested. A 
case must be presented according to the methods of 
common law or equity. But neither the subject matter 
nor the parties are thereby restricted. It may bea 
“ease,” in the sense of the Constitution. though a State 
be the defendant. 


The States being justiciable under the subjeet matter 
clause, it would be merely a repetition of what this Court 
said in Cohens vs. Virginia, to add that the language of 
the Kleventh Amendment does not, in any event, affect 
that justiciability, when it is invoked by a citizen of the 
State sued. But the logie of the situation may render 
it proper to advance further on this line. 

In Wisconsin vs. The Pelican Insurance Company, this 
Court held that its jurisdiction over suits by States is 
limited by the character of the suit itself. In short, 
that there are inherent limitations to sueh proceedings. 
We invoke a similar principle in the construction of 
the Eleventh Amendment, and ask that it be considered 
in the light of its surrounding history and real pur- 
poses. (127 U.S., 265). 

The Eleventh Amendment is a modification of the 
party clause of the Judiciary Article. Its history 
demonstrates that it had no reference to the subjeet 
matter clause. The suits which occasioned its passage 
were action in assumpsit,or of like nature—intended, 
by some form of legal or equitable proceeding, to com- 
pel the payment of State debts. ‘The objection sought 
to be remedied by the Amendment related solely to the 
mere non-payment of debts—not to the passage of im- 
pairment laws. If any draftsman had intended to con- 
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fine its effect to the party clause alone, he could not 
have employed more appropriate language. 
lmpairment laws had not then become a practical 
subject. No unconstitutional legislation had been en- 
acted, and it was of course not present to the public 
mind. The adopters of the Amendment had no con- 
ception that they were permitting States to invade the 
Federal rights of their citizens, or of anyone else. State 
Obligations, with special securities, that were self-ex- 
ecuting, in the sense of requiring no additional legisla- 
tion, were familiar to them. The contract clause of the 
Constitution applied to these, as well as to ordinary 
common law obligations—like those involved in the 
cases Which preceded the Amendment, A mere failure 
to pay had occasioned the invoking of the jurisdiction 
under the party clause, in Chisolm against Georgia. 

But where executive action was devolved upon State 
Officers for the security of the creditor, no difficulty in 
enforcing the duty of that officer could supervene, ex- 
cept by and on account of the passage of an impair- 
ment law. The jurisdiction to proteet and enforee 
rights arising upon such impairment law, incorporated 
in the subject matter clause, remained unaffected by 
the Amendiment. Where a State herself was the con- 
tracting party, this jurisdiction could be effectual only 
by her joinder as a party. Such is the true nature and- 
scope of the Amendment when admeasured by the 
entire Constitution. By this natural construction, the 
contract and judiciary provisionsare maintained in equal 
plenitude,and this special change in the party clauses is 
harmonized with them. 


When this case was presented orally, we had assumed 
that the demonstration of the nature of the subject 
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matter clause would, of itself, have eliminated a = dis- 
cussion of the Eleventh Amendment. Evidently, if the 
subject matter clause invested the Federal Courts with 
jurisdiction of all cases—ineluding cases against States 
arising from an invasion of a Federal right; and 
whether such suits were brought by a resident, non- 
resident in other States, or in the Territories, or in the 
District of Columbia, or by an alien; it would make no 
difference in the ease at bar if the Eleventh Amend- 
ment had taken away this jurisdiction in suits brought 
by residents of other States and aliens. As the sub- 
ject matter jurisdiction was not conferred for the bene- 
fit of any parties whatsoever, but for the sike of main- 
taining great governmental principles —such as the in- 
Violability of contracts from the legislitive assaults of 
States—there would have been no good reison for 
ininimizing its seope, by implication, even if the amend- 
ment had in terms diminished the subject matter juris- 
diction, in the cases of non-resident or alien plaintiffs. 
(Cohens vs. Virginia, Supra.) 

But we find that the language of the Amendment 
coincides with the circumstances whieh gave rise to 
it, all of whieh clearly point to the party clauses. 
The Supreme Court had said that controversies * be- 
tween a State and citizens of another State, and be- 
tween a State and foreign citizens,” me uit suits brought 
by non-residents and aliens against States, as well as 
suits brought by States against non-residents and aliens. 
The Eleventit Ainendment said: “The judicial power 
shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the 
[nited States by citizens of another State or citizens or 
subject of a foreign Siate.” When this phraseology is 


considered, its sole application to the party clauses will 
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be apparent. When a suit is brought under the subject 
matter clause, neither the citizenship of the plaintiff, 
nor of the defendant has the sligtest materiality. It 
need not be alleged. Both parties may be citizens of 
the same State. [In the case at bar, the citizenship of 
the plaintiff is alleged merely to eliminate this very 
discussion, by taking the case out of the terms of the 
Amendinent. (Cohens vs. Virginia. Supra) ]. This being 
the nature of a suit under the subject matter clause, 
it will be apparent that the Amendment, by its verbal 
apposition of parties, contemplated the ex vet chinge in 
the party clauses to which its origin had naturally led 
up. It was directed to suits against a State by certain 
parties—hecanse they were such parties. No language 
could have been more natural nor more appropriate to 
this specific object. It would have been easy enough 
to have included subject matter jurisdiction—where 
States were defendants—if such an idea had entered 
the minds of the framers of the Amendment; if they 
had contemplated such a radical ehange, as subtracting 
the judicial sanction for the integrity of the Federal 
institutions. But as impairment laws were then un- 
known, so they were not thought of by Congress. 
Another feature in the verbiage of the Amendinent 
confirms this view. It specifies “ suits commenced,” as 
well as “ prosecuted.” Under this clause of the Amenn- 
ment, the then pending suits against States, on the 
docket of this Court, were stricken off. This language of 
the Amendment shows that the framers had in their 
minds the particular class of suits which had occasioned 
its passage. While the Amendment should be given 
full weight as the latest expression, it should not on 
any principle of construction be dissociated from the 
parts of the Constitution which it was designed toamend. 
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If any argument were needed to show that the 
Amendment should not be extended beyond the party 
Clauses, it would be found in the continued jurisdiece- 
tion to protect the Federal rights of citizens from the 
action of their respective States. While such a juris- 
diction has been held by this Court to be unaffeeted by 
the Amendment, it would be an anomaly—-though not 
less an actuality for that reason—so to construe the 
Amendment as to affect the Federal rights of any other 
plaintiffs. But because of the essential reasons pertain- 
ing to the maintenance of the Federal system, all the 
presumptions are against such a construction of the 
Amendment, as would subtract the jurisdiction of the 
Federal Courts, in cases arising under the Constitution 
and brought by any plaintiff. 


The defendants seek to reflect a favorable light upon 
their effort to exelude States from the broad language 
of the subjeet matter elause, by referring to the pro- 
Visions of Seetion 13 of the Judieinry Aet—-whieh con- 
tains this languave : 

~ That the Supreme Court shall have exelusive juris- 
‘diction of all controversies of 2 civil nature where a 
“State is a party, except between a State and its citi- 
“zens, or between a State and citizens of other States 
“or aliens, in which latter case it shall have original 
“ but not exelusive jurisdiction.” 

The true solution of this clause is to be found in the 
continued application of the broad difference between 
the subject matter portion,and the party portion, of the 
Judiciary Article. The section of the Judiciary Aet, 
from which the quotation is made, had reference solely 
and entirely to defining the jurisdiction in reference to 
parties. The subjeet matter jurisdiction was provided 
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for in a subsequent section. The exception of suits be- 
tween a State and one of its citizens was desirable to 
meet a prevailing objection; that the Constitution con- 
ferred such jurisdiction in ordinary suits between a 
State and one of its citizens. Oliver Ellsworth, in draft- 
ing the Judiciary Article, took into account the state of 
facts and public opinion, which then existed in regard 
to the assumed extent of the Federal judiciary powers. 
It will be remembered that the proposed ten Constitu- 
tional Ainmendments were then pending, including others 
of considerable scope. This idea, that a citizen might 
sue his own State upon any cause of action, was due in 
vreat part to the distributive clauses of the Judiciary 
\rticle—providing that the Supreme Court should have 
original jurisdiction of all suits to which a State isa 
party. The true theory, afterwards established, that 
these clauses gave no additional powers to the Supreme 
Court, but were only an allotment of the grant of 
powers in the previous section, was not then so well 
understood. Hence, there was a great deal of discus- 
sion in the State © 
effect, that upon any claim whiutever, a citizen of any 
State might sue his own State. The framer of the Ju- 
diciary Article, who had been a Judge in Connecticut, 
and a member of the Federal Convention, proposed to 


mventions, and in the press, to the 


obviate this objection by the foregoing language. — It 
may be mentioned that there was some historical color 
for the public impression which then existed in refer- 
ence to this asserted scope of the Judiciary Article. On 
the 22d of May, 1779, the Continental Congress, resolved, 
“that it be recommended to the inhabitants of the said 
pretended State of Vermont, to return peaceably to 
their former jurisdiction ; that is to say, those who have 
separated from the State of New York, to the State of 
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New York; and those who have separated from the 
State of New Hampshire, to the State of New Hamp- 
shire; and resolved that Congress will then interpose 
to obtain 2 redress of any grievance of which the said 
inhabitants may hive eruse to complain from said re- 
In the Virginia Ratifieration Conven- 
tion Mr. Mason said: * 7He last clause is sti]l more im- 
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spective States.’ 


“proper. To give them cognizance in disputes helween 
“a State and the citizens thereof is utterly ineousistent 
“wilh reason or good policy.” Indeed, the extreme 
notions which prevailed among the anti-Federalists in 
reference to the extent of the Federal judiciary power 
may now fairly be elassed among the curiosities of 
literiture. [tsuffieestos.y here that the statutory defini- 
tion of the original jurisdiction of the Supreme Court 
was made with reference to these extreme views —elnaim- 
ing its power to extend over all suits to whieh a State 
may be a party, whether brought by one of its citizens, 
ornot. The jurisdiction under the subject matter clause, 
it will, of course, be remembered, was provided for in 
iw subsequert section of the Judiciary Act, under the ap- 
pellate jurisdiction of this Court. In short, the Judiciary 
Actexcludesa conclusion which no one would now enter- 
tain—that in ordinary non-Federal causes, this Court 
would have original jurisdiction of a suit brought 
against a State by one of its citizens. 

In Georgia vs. Madrazo, Justice Johnson alludes to 
this point in the following terms : 

“Now it may seem unaccountable at first view why 
these exceptions should have been eatended to contro- 
rersies helween a Stale and its own citizens, since con- 
frorersies between a Ntate and its own citizens is not 
one of the subjects of jurisdiction enumerated in the 


Constitution. And the solution is lo be found inthis: 
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that the grant of jurisdiction as to cases arising under 
the Coustitution, laws, &e. of the United States, and of 
udmiralty and maritime causes, is not restricted to or 
limited by any relation or deseription of persons. 
Coutroversies in these branches of jurisdiction may, 
therefore, by possibility arise between a State and its 
own citizens.” (1 Peters, 129.) 

The defendants seek to exclude States from the pur- 
view of the Act of 1875, on the ground that the juris- 
diction is given to the Circuit Courts over all suits aris- 
ing under the Constitution, concurrently with the courts 
of the States. The theory on which that “concurrent” 
Clause is inserted in congressional legislation is famil- 
inv to the profession. It simply cxeludes a conelusion 
against the jurisdiction of the State Courts, which might 
be implied from vesting it in the Federal Courts, in 
terms of apparent orimplied exclusion of the State Courts. 
As this Act stands, any State may permit herself to be 
sued upon any cause of action, Federal or otherwise, 
and her own courts may entertain such suits, though 
this subject matter jurisdiction is likewise vested 
through the Constitution, and by the Act of 1875, in the 
United States Circuit Courts. It is not exclusive in the 
Supreme Court. ( Ames vs. Kansas, 111 U.S.) 

We Go not deem it important to reply elaborately to 
the references to Railroad Co. vs. Alabama, 101 U.S., 
932. Weare not dealing with a license to sne under a 
State statute; a constitutional right ix in question. 
Nor have we anything to do with the extent to which 
a right to sue a State may form a contract enforceable 
under the Constitution. The contract infringed by this 
State legislation involves the collection of a tax. The 
right to sue is derived from the remedial clauses of the 
Federal Constitution. Exeept for the oral and written 


references of our friends, we should not hive deemed 
it necessary to say as much regarding such dissimilar 
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In our view, the sole debatable question in this case 
concerns the extent of relief which should have been 
given by the Cirenit Court. It is true, that the clause 
under which the jurisdiction of the Court was invoked 
relates to the protection and enforcement of Federal 
rights. This is the peculiar phase and seope of judicial 
power involved. The complainant is undoubtedly en- 
titled to a restraint against the defendants from exe- 
cuting the impairment laws in question-—from inter- 
posing them as an obstacle to the collection of the 
special tax —from refraining to collect the speciul tux 
by reison of such impairment laws. | mandatory in- 
junction couched somewhat in the latter terms, might 
be deemed the measure of relief under a jurisdiction 
predicated upon Federal subject matter, were nothing 
else in the record. But the bill in this case shows that 
the defendants assumed the broid position: We will 
not collect this tax, because of the void miundites which 
we have received from the State. We set them up in 
Opposition to the mandates of the Federal Constitnu- 
tion. By moving to dismiss and demurring, this is the 
position which the defendants assume. As they con- 
cede that the sole ground on which they refuse to exe- 
cute the contract is of this character, the Cireuit Court 
accepting this disclosure of their conscience, directed 
them to collect the tax—as the effeetual method pre- 
sented in this case for sweeping away all effect from 
the impairment law. Theat is the cause presented by 
this record. The question arising upon it is not one of 
reversal, but of modifieation of the decree. We are 


here seeking to protect and enforce a Federal right. 
We are entitled to the prevention of any effect being 
viven to these impairment laws. 

As it appears that the sole obstacle to the collection 
of the tax arises from the effect which the defendants 
attribute to these impairment laws, the effectual 
method of destroying such a position is by directing them 
to perform the Act. The jurisdiction is well founded, 
upon a cause arising under the Constitution. The Fed- 
eral question forms an ingredient ( Mayor vs. Cooper, 6 
Wall., 247.) A court of equity having jurisdiction, will 
make that jurisdiction effectual. It is true, that this 
“ase differs from the general class of causes to which 
the above principles relate; inasmuch as while the 
complainant is entitled to every relief for the protec- 
tion and enforcement ‘of his Federal right, he is not 
entitled to overstep the boundary line which separates 
this Federal action from an ordinary suit against a 
State, for the collection of a debt. 

Upon the record here presented—in the absence of 
any other than a Federal element—we contend that 
the Court has simply granted the natural and appro- 
priate decree for the enforcement of a Federal right. 
When the record shows that the sole obstacle to the 
collection of the tax is of a Federal character, its en- 
forced collection is the appropriate remedy for eradicat- 
ing this obstacle. In any event, no further modification 
of the decree should transpire, than to make it read as 
follows: «To restrain the defendants from refraining 
to collect the special tax in question.” 


It has been suggested, that in order to obtain the re- 
lief to which the complainants are entitled on the 
merits of this cause, it was not necessary to join the 
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State as a respondent; but, that the necessary relief 
may be obtained by making the auditor the sole de- 
fendant. It will be observed that this point does not 
touch the main question—whether or not the State be 
justiciable in this class of causes. It goes merely to 
the question whether or not the State is a necessary, or 
only a proper party. That is not a question which is 
debatable in this Court. It implies that the State is a 
proper pirty. However, to meet the question; it ap- 
pears that the State is a necessary party for the proper 
obtention of relief. If the decree need not be modified. 
then the State is clearly a necessary party. If the 
auditor were the sole party, and the relief were limited 
to a restraint against refraining froin collecting the tax, 
the remedy would have to be pursued against the several 
local collecting officers, in the counties of North Caro- 
lina, in order to make the decree effectual. By join- 
ing the State as respondent, we have the body politic 
in its executive capacity before the Court, and its 
several executive agents, subject to process at the foot 
of the decree. The auditor is joined, for the sake of 
conformity —as a Constitutional officer, charged by the 
legislation with specifie duties regarding the enforce- 
ment of the contract. In any event, the State being a 
proper party, to attain the relief, the jurisdiction is 
not attackable from this point. 

In conclusion, some collateral writings which the 
appellants deem important may be referred to. In 
the foot-note to page 455, of the second edition of 
Story’s Commentaries, the author refers to the apparent 
conflict of Hamilton’s views, contained in the eighty- 
first number of the Federalist (in opposition to the con- 
struction of the party clauses, afterwards asserted in 
Chisholm vs. Georgia), and his opinions inthe eightieth 
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number, upon the effect of the subject matter clause. 
We think that these articles are reconcilable, and that 
perusal will show that Hamilton distinguished between 
the measure of jurisdiction for compelling States to 
obey Constitutional provisions, and the liability to suit 
forthe payment of debts under the party clauses. Perhaps 
it is not so important to ascertain what any commenta- 
tor said, when the last words on these very topics have 
been uttered by this Court in the Chisholm and the 
Cohens cases. Much has been said by our opponents 
about the brief of Judge Campbell in New Hampshire 
vs. Louisiana. Whatever may be the weight attributable 
to the views contained in that paper, upon the question 
of party jurisdiction invoked in that case, they bear no 
relevancy to the ease at bar. Indeed, from some ex- 
pressions contained in it, the author would apparently 
have recognized the validity of the political reasons by 
which we have endeavored to maintain the plenitude of 
the Federal subject miitter jurisdiction. Analogies may 
be drawn from the whole range of jurisprudence and 
political history to show that States have not been 
suable to cover debts. 

ut they are inapplicable to the subject matter prinei- 
ple announced in the Constitution, for the preservation 
of the integrity of the Federal system. By this juris- 
diction, the Courts of the nation are enabled to keep 
the States within their orbits, and prevent Federal 
rights from being reduced to mere sounding phrases. 
Jurisdiction is given because among other reasons the 
Constitution deemed it to the interest of the United 
States that contracts should be held inviolate from State 
legislation. When this contract is made by a State, 
that condeinned legislation, can be thwarted and an- 
nulled only in a suit to whieh she is a party. What 
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higher political source of jurisdiction can be suggested ? 

This exalted power—so essential to the harmony of our 

system of government—should not be surrendered. 
EDWARD L. ANDREWS, 


of Counsel, 


BRIEF. 


That the Eleventh Amendment was not intended to 
bear upon the swbject matter clause as to the extent of 
the Judicial power of the United States, is suggested 
upon its face by its enumeration of certain parties (of 
those that had been named in the pasty clause of the 
Constitution) as persons thereafter to be disabled from 
suing 2 State. 

It is submitted as evident that if the authors of that 
Amendment had been members of, and had controlled, 
the original Convention, they would have signified, and 
would have attained, the object now effeeted by that 
Amendment, by modifying the draft of the Constitu- 
tion as originally adopted, so that its party clause 
would have read substantially as follows: “ The Judi- 
cial power shall extend to controversies between a State 
when plaintiff and citizens of another State, or citizens 
or subjects of foreign States; and between a State or the 
citizens thereof and foreign States.” 

Whether in 1789 a State should in any case sue or be 
sued in the Courts of the United States upon ordinary 
controversies arising in matters of business, as under 
the party clause, was a matter for posifire provision 
this not being clearly an /ue/dent to the policy of the 


I'nion then about to be formed: inasmuch as the en- 


Ste 


forcement of ordinary matters of business was not such 
an incident. But the enforcement of rights created or 
protected by the Constitution, as by the subject matter 
clause, was essential to the character, peace, and dignity 
of the Government thereby established. Whilst a re- 
striction of the number of positive provisions as to 
parties was comparatively a matter of mere expediency ; 
the grant of a privilege to certain persons, no matter 
whom, of immunity from being brought before the ju- 
dicial power on account of such violations of rights 
viven or guaranteed by the Constitution as by the great 
theories of political liberty are properly enforce vble by 
that power, seems to be a sort of social suicide, or at 
least a cutting off one’s (Auwmb—wholly inadmissible, 
except so far as in behalf of States, that theory may 
still prevail (once strongly supported, but now in most 
respects, except, perhaps, in discussion of this Amend- 
ment, gone down the horizon), viz.: that the several 
States are, each for itself, as much judges of what is 
Constitutional and what is not as the United States are. 
That ancient and mortal contention is manifestly at the 
foundation of any theory that practically a State is not 
amenable to the judicial power of the United States for 
any violations by it of a right given or protected by the 
Constituvion; such ¢/gdf being thus defeated of enjoy- 
ment by a lawful nullification. 

Just as in old times, it was an accepted maxim of’ 
State that there is but a step betwiat the imprisonment 
and the death of a Ning; so it may well be said that 
betwixt the continual fetteringof Right in practice, and 
its total disappearance, there is buf a step. For those 
who in practice are habitually allowed to disregard 
Right, it does not exist. So far, these persons are 


. 
a SRE 
a 


iin 


‘ 
Pd 


Oo 


coequal with the authorities, by whom such Right has 
been declared. 

Mr. Webster’s reply to Mr. Hayne has convinced the 
reason of the Continent that this doctrine has no founda- 
tion. At present it only /atitat et discurrit through 
the United States 
for instance, to animate the Eleventh Amendment. 

It is true that that Amendment, at the point where 
for a second time it uses the term “ United States,” 


lurks in corners; being supposed, 


does so in a sense in which it no where else appears in 
the Constitution, viz.: as meaning Sfales wunited: but 
this departure from thevsus doguvendi of the Conven- 
tion (according to which the phrase, * One of the United 
States,” would have meant Owe of 7#/), is not to be 
pressed to show that in other respects that Amend- 
ment is animated by an intention to dislocate great 
harmouies of the Constitution, and to import a_pro- 
Vision as to parties which the occasion that called it 
forth and its wording refer to a clause in which, as has 
been well said by the highest authorities, parlies are 
everything, and subject matter nothing —into another 
Clause in whieh parties, no inatter whether United 
States, States, Principalities, or Potentates, are NOTHING 
—and subject matter EVERYTHING ! 

[t is submitted as certain that those friends of the 
Constitution, who in the early history of this country 
were opposed to allowing States to be sued in the Courts 
of the United States, referred entirely to such liability 
under the party clause; that Hamilton, and Madison, 
and Marshall and others, who before the adoption of 
the Constitution denied that such liability would arise 
thereunder, were alluding entirely to the partly clause. 
It is also certain that the suits which occasioned the 
Kleventh Amendment were suits under the partly clause; 
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and that the frame of that Amendment naturally refers 
its readers to that clause. Equally certain is it that 
during the whole time of the survival of the framers of 
the Constitution and the generation which succeeded 
them, the denials of jurisdiction so generally quoted 
refer to the party clause. 

It must be true as to all business documents intended 
to regulate the lives of men, no matter what the order 
of the dignity of such documents, that they display 
what is known in Courts as “general intention ” and 
“particular intention ;” that in order to arrive at the 
meaning of passages supposed to display such particu- 
lar intention, whether these be contained in codicils, 
or amendments, or the like, the occasions which pro- 
duced them are to be serutinized; and that in case of 
eollision between the two soris of intention, the latter 
is to give way. These maxims in the administration 
of law are applicable, and have often been applied, to 
the Constitution. 

The generil intention of the Constitution in respect 
to remedies in matters of Right created or guarantied 
by it, is displayed in the Preamble, which enumerates 
the Establishment of Justice as one of its greatest de- 
signs. Whilst the King of England, by words which 
have successfully been quoted by his subjects against 
him in every generation since the year 1215, by nega- 
tive words promised that 4e would not deny justice to 
anyone, the American People, taking courage and assur- 
ance from events which had transpired in the five hun- 
dred years since Magna Charta engaged their word and 
power affirmatively to establish Justice—this of course 
fos the purpose of those rights which they then either 
created or guarantied. 


As part of the Justice established by it in its 
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subject matter clause, there can be no doubt that 
under the Constitution, as originally frained and ten 
times amended, a citizen of a State could sue it for 
violations, otherwise justiciable of his Federal rights of 
property. In the investigation of such a question, it 
would at that time, of course, have been impertinent to 
scrutinize the phrases farther on in the same instru- 
ment,connected with“ citizens of another State ;” “citi- 
zens or subjects of foreign States.” lor these phrases 
had been introduced into the Constitution to give the 
judicial power a verge, the existence of which in rela- 
tion to the particular government then created would in 
their absence have been extremely doubtful. It was 
in exercise of this power (given as it were by a sort of 
annex to the main purposes of the Constitution), over 
States then greatly in debt, which occasioned the 
Kleventh Amendment. That is the swhjecta materia 
to which by the philosophy of the law any rerba gen- 
eralia therein would have to be resfrained in order 
practically from time to time to establish justice 
amongst persons, natural and artificial, involved in dis- 
puted questions of Right. 

Such is the full extent to which unquestionable the- 
ories of jurisprudence conduct alike students and Courts. 

But in the present case, as is to be added, there are in 
the exceptional provisions, that is in the exhibition of 
a particular Constitutional /ufention, no general words 
(or other) which affect the power of the citizen to sue 
his own State under the svhject matter clause. This 
particular case under the judicial power to enforce the 
Constitution in regard to subject matter, is plainly omit- 
ted. The maxim as to rerba generalia and suhjecta 
materia need be called in only when some other per- 
son than a citizen of its own seeks against a State 
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in Court protection under the svbject matter clause. That 
if originally a citizen could have sued his own State for 
any violation of his Federal rights, he can do as well 
since the adoption of the Eleventh Amendment seems 
plain. And this is an ear-mark the effect of which 
in showing that that Amendment concerns the subject 
matter clause in no respect, and as to no party, cannot 
be successfully met ! 
Ss. F. PHILLIPS, 
Jor Temple. 


Supreme Court of the Guited States. 


OCTOBER TERM, 1887. 
No. L034. 


ALFRED H. TEMPLE, Resrvonpenr, 
vs. 


THE STATE OF NORTH CAROLINA er At. Apret- 


LANTS. 


To the Honorable the Justices of the Supreme Court of the United 
States : 

The petition of Alfred H. Temple respectfully shows that 
lhe is the respondent in the appeal above entitled, and that 
the point presented by the record therein and decided in 
favor of the complainant below is: Have the Federal courts 
jurisdiction of a suit against a State by one of its citizens to 
protect his Federal rights? 

Your petitioner is informed that the aforesaid question 
has recently been presented by brief and oral argument to 
this Court in what are known as the Virginia cases, and may 
be now under advisement. 

Your petitioner takes the earliest opportunity after know!- 
edge of the above matter to bring to the attention of thi- 


Hlonorable Court the consideration that the same important 


in 


question of law is presented in this appeal numbered 1034 
on the docket of this Court. In this cause that question 1s 
the main issue in the suit, whereas in the Virginia cases 
above referred to it is at best, perhaps, only collateral. 

Your petitioner is, of course, not well advised as to what 
points the said Virginia cases may really involve, and = sub- 
mits this application only in order to inform the Court of 
lis situation towards a question of so great gravity and now 
of the first impression. 

Your petitioner respectfully asks that he may have an 
upportunity to be heard by counsel on the aforesaid ques- 
tion while the same may be under advisement. 

Your petitioner likewise shows that the case of Hans vs. 
Louisiana, No. 257 on the present docket of this Court. 
involves the same question of Federal jurisdiction that is 
ubove set forth. | 

Wherefore your petitioner prays that this appeal be set 
down for hearing at some early day before a decision upon 
the question above described, or that this Honorable Court 
may give such direction in reference to the hearing of thi- 
appeal as to it may seem just. 

S. PF. PHILLIPS, 


hor the Appellant. 


Upon the above application it is ordered that notice be 
~erved Upoil the counsel of record for the defendant to slow 
cause on Monday, December . 1857, why the appeal above 


entitled shall not be advanced as praved. 


IN "THE 


ha Supreme Court of the alnited States. 


ub- 
tof OCTOBER TERM, 1887. 
low ‘ 
No. 1034. 
ail) yee 
1es- rie . wv . . ’ rt ‘ ’ 
rHE STATE OF NORTH CAROLINA, ApreELLANt, 
ra. is. 
int. s s a . ,s 
ALFRED H. TEMPLE. 
ls 
MOTION TO ADVANCE. 
se 
on The case above mentioned, which, in another connection, 
rt has already been before THe CcouRT at this term, involves a 
his question presented also in Hans vs. Louisiana, No. 257, to 
wit: Whether for its violation of a Federal right of one of its 
own citizens a State can be sued by the latter in a court of the 
United States. 
) Upon behalf of the appellee it is, therefore, submitted that 
Le . . ry 
it is proper that Temple’s case (above) should be advanced 
OW . , 
and heard immediately after that of Hans. 
Ve , ; 
S. I. PHinurps, 


For Ti mple. 
DeECEMBER 19, 1887.: 
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E. EILENBECKER ET AL. VS. DIST. COURT OF PLYMOUTH CO.,IOWA. | 


1 Pleas before the supreme court of Iowa in a cause wherein 
Eugene Eilenkecker was pl’ff and The Dist. Court of Ply- 
mouth Co., lowa, C. H. Lewis, judge, et al., defendants. 


Be it remembered that on the 17th day of March, 1886, there was 
filed in the supreme court of the State of Iowa a petition for writ of 
certiorari; which said writ was allowed, and was issued on the 23d 
day of March, 1886, and return thereto was duly made. 

And subsequently, for the purpose of presenting said cause to said 
supreme court, the plaintiff prepared and filed a printed abstract of 
the record, and upon such printed abstract said cause was submitted 
to said court. Said abstract was filed in the office of the clerk of 
said supreme court on the 19th day of April, 1886, and the same, 
together with endorsements thereon, is in the words and figures fol- 
lowing, to wit: 

2 Abstract of Record. 


In the Supreme Court of the State of Iowa, Council Bluffs. ‘Term, 
. March, 1886. 


Joun N. PryYSEN 
Us. 
Tue DisrricrCourtor PLymouts Counry, > Petition for Certiorari. 
C. H. Lewis, Judge, and W.S. Welliver, 
Clerk of said Court. 


EUGENE EILENBECKER 
Us, ; 
Tue DisrricrCourtor Prymoutri County, > Petition for Certiorar:. 
C. H. Lewis, Judge, and W.S. Welliver, | 
Clerk of said Court. 
Henry Brancu ) 
vs. | 


Tue DistricrCourtor PLymoutnu County, >; Petition for Certiorari. 


C. H. Lewis, Judge, and W.S. Welliver, | 
Clerk of said Court. J 
Joun B. GREENEN ) 

vs 


Tue Disrricr Courtor PLymMoutu County, > Petition for Certiorari, 
©. H. Lewis, Judge, and W. 35. Welliver, 
Clerk of said Court. 


Argo & Kelly and O. C. Treadwin, attorneys for plaintiff. 
Struble, Rishel & Hart, S. M. Marsh, dist. att’'y, & A. J. Baker, 
att’y gen., attorneys for def'ts. 


I hereby accept service of the within abstract & acknowledge re- 
ceipt of a copy thereof Apr. 16, 1886. 
C. H. LEWIS, 
STRUBLE, RISHEL & HART. 
A. J. BAKER, Att'y Gen. 
Ss. M. MARSH. 
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To the supreme court of Lowa: 


3 Your petitioner most respectfully represents that on or about 

the 18th day of June, 1885, there was filed in the office of the 
clerk of the district court of Plymouth county, Iowa, a petition 
charging that your petitioner and others were keeping and main- 
taining a nuisance in the city of Lemars, in the county aforesaid, 
such as is prohibited by chapter six, title eleven, of the Code of Lowa, 
and as amended by chapter 143 of the Acts of the 20th General As- 
sembly of the State of Lowa. 

That afterwards, on or about the 6th day of July, 1885, a temporary 
writ of injunction was issued by the judge of said court enjoining 
your petitioner from longer continuing said nuisance, which writ 
was served on your petitioner on or about the 7th day of July, 1885; 
tliat said cause then stood for trial at the October, 1885, term of said 
court, and still continues on the calendar of said court for trial, but 
has never been tried. 

That at the said October, 1885, term of said court the following 
proceedings were liad, to wit: Affidavits were filed alleging that your 
petitioner liad violated said writ of injunction, but no rule was served 
on your petitioner requiring him to show cause why he should not 
be punished for contempt, as required by law, but a notice was served 
of such rule; that your petitioner appeared and filed a motion to 
strike said notice and aflidavit froin the files; which motion was 
overruled by the court; to which your petitioner duly excepted. 

That afterwards your petitioner filed a demurrer to the affidavit 
or information charging him with contempt; which demurrer was 
overruled by the court, to which your petitioner duly excepted. 

That no further proceedings were had in said cause until the 

Mareh, 1886, term of said court, at which term the following 
4 proceedings were had: That your petitioner, without first 

being served with a rule to show cause why he should not be 
punished for contempt by order of said court and against the objec- 
tions of your petitioner, was eompelled to answer said charges made 
in said cause against him. 

That your petitioner did file a large number of affidavits and did 
fully and completely exonerate himself from any blame or violation 
of said writ of injunction, and ought to have been discharged by the 
court. 

That the judge of said court entered on his docket a memorandum, 
from which the clerk of said court made a record of said court not 
at all in conformity with the entry or memorandum on the said 
docket made by the judge of said ‘court; that said record is made to 
read that your petitioner shall pay a fine of five hundred dollars 
and be imprisoned three months in the county jail of Plymouth 
county. A full and complete record and transcript of the proceed- 
ings in said cause is hereto annexed and made part of this petition. 

That the clerk of said court has issued a warrant for the arrest of 
your petitioner, and that the sheriff of said county threatens to ar- 
rest your petitioner and deprive him of his liberty, and unless a stay 
of proceedings 1s had your petitioner will be arrested and imprisoned, 
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as he verily believes. Your petitioner therefore avers that said 
district court exceeded its jurisdiction and acted illegally and er- 
roneously, in this— 

Ist. In taking action in said proceedings without a sufficient afti- 
davit, such as is required by law, as a basis for such proceedings, 
which affidavit did not show any personal knowledge of the afliant 
of the statements therein contained, and which did not contain or 
state sufficient facts or any facts for a basis of said action. 

2d. In receiving in evidence ex parte affidavits and incom- 
D petent evidence, and in finding him guilty on incompetent 
evidence. 

dd. In finding your petitioner guilty of contempt of [in] violating 
an injunction without proof of any order for the issuance of an Injune- 
tion having been made. 

4th. In punishing him for contempt without entering upon the 
records the evidence upon which the court acted or the facts consti- 
tuting the alleged contempt, as required by law. 

oth. In ordering him imprisoned in case of non-payment of fine 
without specifying the number of days of imprisonment. 

6th. In punishing your petitioner without a trial by jury and 
without due process of law and in violation of sections 9, 10, and 11 
of article 1 of the constitution of the State of Iowa. 

7th. In trying your petitioner in a case involving his liberty on 
ex parte affidavits and denying him the right to be confronted with 
the witnesses against him and in violation of section 10 aforesaid of 
said constitution. 

Sth. In trying him for an offense involving punishment by fire 
exceeding 8100.00 and imprisonment for 30 days without indiet- 
ment by grand jury, in violation of section 11, article 1, of said con- 
stitution and in violation of article NIV of the Constitution of the 
United States. 

Uth. In inflicting excessive fine, cruel and unusual punishment, 
In violation of section 17 of article 1 of the constitution of Lowa. 

Wherefore your petitioner asks that a writ of certiorari issue, di- 
rected to said district court, 7s made defendant in this proceeding, 

requiring and commanding it to certify up to this court 
6 fully atranseript of tie proceedings and records In said causes 

for contempt, together with all things touching the matters 
herein complained of, as provided by law, and that this court make 
an order granting said writs and astay of proceedings in said causes, 
as provided by law, and that vour petitioner be admitted to bail, and 
that on final hearing all said proceedings in said district court be set 
aside, annulled, and held for naught. 

| ARGO & KELLY anpb 
QO. C. TREADWAY, 
A tl'ys for Petitioner. 
Petition duly verified. 


Affidavit of G. W. Argo. 


I, G. W. Argo, being duly sworn, depose and say that I am one of 
the attorneys for the petitioners in the above-entitled causes; that I 
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am familiar with all of the proceedings had in said causes. The 
issues and pleadings therein in each of said causes and all of them 
are substantially the same; that a stipulation and agreement was 
made between I. S. Struble, as attorney for the opposite side of said 
causes, and myself, as attorney for petitioners, that each and all of 
said causes should be tried, considered, heard, and determined upon 
the petitions and records in the case of Hugh Campbell vs. John 
Manderscheid and the record and petition in the case of W. H. Briggs 
vs. John Peysen; that said agreement and stipulation has been mis- 
laid or lost, and therefore cannot be at present attached to the above 


petition. (Signed) 
G. W. ARGO. 


Sworn to before me and subscribed in my presence by said G. W 
Argo this 18th day of March, 1886. (Signed) 
G. B. PRAY, 
Clerk of Supreme Court. 


The following is the proceedings had in the equity case commenced 

by Wm. H. Briggs against the defendant, John N. Peysen, 

7 the proceedings in which case in every respect are the same 

as the proceedings in each of the other three above-entitled 

causes, and it being agreed by the parties that the record in each of 
said causes which record is as follows: 


Petition in Equity. 


Div. ist. The plaintiff, for cause of action against the defendants, 
alleges— 

Par. 1. That he is a resident and citizen of Lemars, Plymouth 
county, Lowa. 

Par. 2d. That the defendant, John Draudt, is the owner of the fol- 
lowing-described property, which is made defendant herein, to wit: 
Lot 1, Buchanan’s subdivision of lots 16 and 17, block 9, Lemars, 
Iowa. 

Par. 3d. That the defendant, Mrs. John Draudt. is the wife of the 
defendant, John Draudt, and has or claims to have some interest in 
said property. 

Par. 4. That the defendant, John Draudt, has leased the cellar 
under the building situated on said lot to one or all the defendants 
as a saloon and for the purpose of permitting them to be used as such. 

Div. 2. The plaintiff further alleges— 

Par. 1. That the defendants, Nic Peysen, John Peysen, and Nic 
Schaul, now occupy the said cellar under the building mentioned in 
the first division of this petition, to wit, the building situated on the 
following-described lot, viz., lot 1, in Buchanan’s subdivision of lots 
16 and 17, block 6, Lemars, Iowa, and are now engaged therein in 
selling and disposing of lager beer and other intoxicating liquors, 
contrary to the statutes of lowa, to wit, chapter six, title 11, Code of 
Iowa, and as amended by chapters 8 and 143, Laws of the 20th Gen- 
eral Assembly of lowa, thereby and by so doing constituting and 
maintaining a public nuisance. : 


THE DISTRICT COURT OF PLYMOUTH COUNTY, IOWA. 5 


Div. 3d. The plaintiff further states that within —. 

§ Par. 1. In said cellar are contained certain articles of per- 

sonal property, to wit, counter, shelving, bottles, glasses, 
chairs, kegs, ice-chests, and other articles used by said defendants in 
selling said intoxicating liquors, and that said personal property, as 
the plaintiff is informed, is the property of the defendant, Nic Glo- 
den, and was, until recently, used by him in carrying on a saloon in 
a building situated on lot 1, block 6, in Lemars, Iowa. 

Par. 2. That the use of said articles for the purpose of assistance 
in selling or disposing of intoxicating liquors is unlawful and con- 
stitutes a nuisance. 

Par. 3. Wherefore the plaintiff prays— 

Ist. That said defendants, John and Mrs. John Draudt, be tem- 
porarily enjoined and restrained from using or permitting to be 
used for the purpose of keeping for sale, selling, or in any manner 
disposing of any kind of intoxicating liquors, including lager beer, 
and that on final hearing said injunction may be made perpetual. 

2d. That on final hearing said cellar and any part of said premi- 
ses used for such unlawful purposes be decreed a nuisance, and that 
the saloon be forever abated, and that an order of abatement be 
granted. 

od. That the defendants, Nic Peysen, John Peysen, Nie Sehaul, 
and Nie Gloden, be temporarily enjoined and restrained from keep- 
ing for sale, selling, or in any manner disposing of any lager beer or 
any other kind of intoxicating liquors in said premises or any part 
thereof, and that on final hearing said injunction may be made per- 
petual. 

That said defendant, Nie Gloden, be temporarily enjoined and 

restrained from using or permitting any of the defendants or 
9 other persons from using any of the articles of personal prop- 

erty belonging to him, and now in said cellar and in use by 
said defendants, Peyson and Peyson, Sehaul and Gloden, for the 
illegal purpose of aiding the keeping, selling, or disposing of any 
kind of intoxicating liquors in said premises or elsewhere in said 
county, — may be perpetual. 

4th. That on final hearing it be adjudged and decreed that the cel- 
lar and all furniture therein contained and used as aforesaid consti- 
tute a public nuisance, and that the same be forever abated and 
order of abatement authorized. 

Sth. That plaintiff mav have judgment for costs, and such other 
and further relief as to the court may seem just and equitable in the 
premises. | 

STRUBLE, RISHEL & SARTORI, 
Attys for PUFF. 


Duly verified. 
On reading the within petition it is ordered that the application 


for a temporary injunction be heard at the office of Struble, Rishel 
& Sartori, in Lemars, lowa, on Saturday, June 20th, 1855, at 10 
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o’clock a. m.; and witness my hand officially this 11th day of June, 


1885. 
C. H. LEWIS, 
Judge of the 4th Jud. Dist. of Iowa. 


On hearing the evidence and considering the affidavits filed for 
and against the motion for the issuance for a temporary injunction 
in this cause, it is ordered that upon and after filing with the clerk 
of the district court a good and sufficient bond, in the sum of $100, 
a temporary injunction be issued against John N. Peysen, enjoin- 
ing and restraining him, his agents and employés, from selling or 
in any manner dis sposing of any kind of intoxicating liquors in or 
upon the premises described in said petition. Application for tem- 
porary — against the other defendants denied. Defendant, 

N. Peyson, excepts to said order. 
10 Witness my hand officially, at Lemars, Iowa, June 26th, 
1885. 
C. H. LEWIS, ce. 


That said order was filed in the office of the clerk of the district 
court on the 6th day of July, 1855. 


Writ of Injunction. 


State of Iowa to John N. Peysen: 


Whereas Wm. H. Briggs, as plaintiff, has heretofore filed in the 
office of the clerk of the district court of the State of Iowa in and 
for Plymouth county a petition, duly sworn to, making John N. 
Peysen et al. defendants therein,and praying that they be restrained 
from selling or in any manner disposing of any kind of intoxicat- 
ing liquors in the cellar of the building situated on lot 1 of Buchan- 
an’s subdivision of lots 16 and 17,in block 6, in Lemars, Plymouth 
county, lowa; and whereas the Honorable C. H. Lewis, judge of the 
4th jud. dist. of Iowa, on June 26th, 1885, made an order allowing 
said writ of injinction to issue against you, said John N. Peysen, 
upon the filing of a bond with sureties, pursuant to said order; and 
whereas said order has been complied with and such bonds filed 
and sureties approved: Now, therefore, you, the said John N. Pey- 
sen, defendant, your agents and employés as aforesaid, are hereby 
strictly enjoined and restrained from keeping for sale, selling, or in 
anv manner disposing of lager beer or any other kind of intoxicat- 
ing liquors in said premises, viz., the cellar of the building situated 
on lot one of Buchanan’s subdivision of lots 16 and 17 of block 6, 
in Lemers, Plymouth county, lowa, until the further order of our 
district court in the premises; and this injunction you must strictly 

observe under the penalties of the law. 

Witness my hand and seal of said district court, hereto affixed, at 
Lemars, Iowa, on this 6th day of July, — 


W. 5. WELLIVER, Clerk, &e. 


11 That said writ of injunction was duly served on said John 
N. Peysen on the 7th day of July, 1885. 


— 


> 
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That on the 16th day of October, 1885, plaintiff served the fol- 
lowing notice on defendant : 


To John Peysen, defendant : 

You are hereby notified that by a rule of the district court of 
Plymouth county, lowa, made at the present term of said court, you 
are ordered to show cause, on Monday, October 19th, 1855, at 9 
o'clock a. m., why you should not be punished for violating the writ 
of injunction issued in this cause and served upon you. 


Affidavit. 

Filed as follows: 

I, I. S. Struble, being duly sworn, depose and say that I am one 
of the attorneys for the plaintiff in the above-entitled cause, and 
have been since its commencement; that on July 6th, 1885, a writ 
of temporary injunction was issued out of the oflice of the clerk of 
this court, enjoining and restraining the defendants, including the 
defendant John N. Peysen, from keeping for sale or in any manner 
disposing of any kind of intoxicating liquors in the cellar under 
the building situated on lot one, of Buchanar’s subdivision of lots 
16 and 17 of block 6,in Lemars, Plymouth county, lowa; that said 
writ of injunetion was duly and legally served on said Jolin N. Pey- 
sen by G. Haerling, sheriff of said county; that said service was 
made July 7th, 1885, and, as affiant is informed and_ believes, said 
John N. Peysen has, since said date last named, maintained and 
now maintains a saloon in said cellar and has been and now is 

keeping for sale and selling by the glass intoxicating liquers 
12 in violation of the terms of said writ of injunction and con- 

trary to the statutes of lowa. Wherefore alfliant, on behalf of 
plaintiff and the public, asks for a rule requiring said Peysen to 
show cause why he should not be punished for contempt. 

(Signed) I. 5. SPRUBLE. 

Duly verified. 

That on the 13th day of October, 18585, and during the term of 
the district court, defendant filed the following : 


Motion. 


-_ 


Comes now the defendants in the above-entitled action and move 
the court to strike from the files the aflidavit and notice to show 
vause why defendants should not be punished for contempt, for the 
reason that no such proceedings can be had in an equitable action 
as such, but can only be brought and prosecuted in the name of the 
State of Iowa. 

Overruled, ana defendants except. 


And afterwards, on the same day, defendant Peysen filed a de- 
murrer as follows: 

The defendant, John Peysen, demurs to the affidavit and informa- 
tion and shows the court the follow ing grounds thereof : 
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ist. Because the defendant has not been served with a rule to 
show cause, as required by law. 
2d. Because the information does not show that affiant has any 
personal knowledge that the said injunction has been violated. 
od. Because said information does not state sufficient facts or any 
facts showing a violation of said injunction. 
15 4th. Because this proceeding is contrary to sections 10 and 
11 of article J] of the constitution of Lowa. 
Sth. Because the court has no authority to punish defendant by 
fine or imprisonment until after he has had a jury trial. 
6th. Because the court has no jurisdiction over the defendant and 
no authority to put him upon his trial until after he has been pre- 
sented by an indictment by a grand jury. 
That said demurrer was overruled by the court; to which ruling 
the defendant duly excepted. 


Plaintiff files the following : 
Affidavit. 


I, G. W. Harper, being duly sworn, depose and say that Iam a 
resident of said county and State and have been tor nearly two 
years last past; that 1 know the defendant, John N. Peysen, and his 
saloon, in the basement of Buchanan’s subdivision of lots 17 and 18, 
block 6, of Lemars, lowa; that after said Peysen opened said saloon 
in said cellar, last summer, | saw him almost daily about said cellar, 
many times standing in front of the building, and during the past 
months I have seen him frequently about said saloon, in front; 
that some time last summer, while passing on the sidewalk by said 
saloon, | saw said John N. Peysen behind the bar in said cellar; 
that I have frequently, since said Peysen opened said saloon, seen 
wagon-loads of beer kegs drawn up to said saloon and kegs taken 
out and down into said saloon. 


(Signed) G. W. HARPER. 


Duly verified. 


I, I. Struble, being duly sworn, depose and say that I am a 
14 resident of said county and State and have been for thirteen 
years; that I know the saloons referred to by affidavits of A. 
P. McLaren and others, whose affidavits will be filed in this cause, 
and said saloon is in the cellar on lot one of Buchanan’s subdivision 
of lots 16 and 17 of block 6, in Lemars, lowa. (Signed) 
I. 8S. STRUBLE. 


Duly verified. 


I, A. P. McLaren, being duly sworn, depose and say that Iam a 
resident of Woodbury county, lowa; that Iam acquainted with the 
above-named John N. Peysen, and have known him since about 
May 20th, 1885; that | am acquainted with his saloon kept in the 
basement of a part of the opera house, on Sixth street, in Lemars, 
Iowa, and have known the same since it was opened, about June, 


a 


—— 
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1885: that I was in Lemars, Iowa, almost continuously from about 
May 20th, 1885, to July 4th, 1885; that during the latter part of 
June, 1885, I purchased intoxicating liquors of the said John N. 
Peysen at said saloon and drank the same there a number of times, 
said Peysen being at the time behind the bar and tending the same ; 
I also saw him sell intoxicating liquors to numerous otiier per- 
sons at said saloon during the time above named; that I was in 
Lemars, Iowa, on October 2d and 38d, 18585, and on said Oct. 3d, 
1885, in company with C. IH. Hinkley, Maleom Wood, and Hartzel 
Ruth visited the saloon of said defendant, Jolin N. Peysen, and 
while there was furnished lager beer by said defendant, John N, 
Peysen; that said Peysen sold beer to the other parties above 
named, which they then and there drank; that ou said day, and 
while afliant and other parties above named were in said saloon, 
other persons came in and bought and drank intoxicating liquors 
furnished them by said John N. Peysen. 


(Signed) A. P. MeLAREN. 
Duly verified. 


15 We, C. Hl. Hinkley, Maleom Wood, and Hartzel Ruth, be- 
ing duly sworn, depose and say, and each for himself says, 

that he is acquainted with the defendant, John N. Peysen and his 
saloon, in Lemars, lowa; that on Oct. 5, 1885, they visited said 
saloon in company with one A. P. McLaren, and while there pur- 
chased of said defendants and then and there drank lager beer 
which the defendant furnished us in person, he then being behind 
the bar and tending the same; that said saloon is in the basement 
undera part of Hoyt’s Opera House, upon Sixth street, in Lemars, 
Iowa. (Signed) 

C. A. HINKLEY. 

M. A. WOOD. 

HARTZEL RUTH. 


The evourt ordered that defendant be allowed until 9 o’clock on 
the following Saturday to file counter affidavits and have ten days 
in which to file written explanation, cause to be submitted there- 
after in vacation within five days and to be determined !n vacation 
as of that term; that nothing further was done in said proceed- 
ings until the February term, 1886, of said court, at which term the 
following proceedings were had. 

Plaintiff files the following : 


Not “wee , 


‘Fo said defendant : 

You are hereby notified that at the October term, 1885, an order 
was entered against you in said cause, requiring you, on or before 
the first day of the next term of said court, to show cause why you 
should not be punished for contempt for violating the injunction 
issued and served upon you in this cause, said court commencing 
on the 23d of February, 1886, at the court-house, in Lemars, at 


2—375 
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which term you can appear and show cause, if you desire; that said 

notice was served on the defendant on the 20th day of February, 
1886. 

16 Whereupon the defendant filed a motion to strike from the 
files said notice because the same is incompetent and is not 

a paper provided for by law or required in proceedings of this kind. 

Motion overruled, and defendant excepts. 

Defendants object to this proceeding and trial because the court 
has no jurisdiction to try the defendants without a jury. Defend- 
ants have not been indicted, and we ask that this objection apply 
and be considered made to all of the cases in hearing at this time. 

Plaintiff files notice of rule and service thereon. Defendant 
objects for the reason that there is no case pending before this court 
upon which this testimony is admissible, there being no cause now 
on trial, and the same is incompetent, immaterial, and irrelevant. 
Objection overruled ; defendant excepts. 

Plaintiff offers in evidence the writ of injunction heretofore issued 
with the return of the officer thereon. Same objection as last above. 
Same ruling by the court and defendant excepts. 


Defendant’s Evidence. 


1, John N. Peysen, being duly sworn, depose and say that I am 
the defendant in the above-entitled action, and also defendant in 
the contempt prvceeding instituted by plaintiff against me for an 
alleged violation of the writ of injunction issued therein; that on 
the 10th day of June, 1885, | rented the room and premises de- 
scribed in the affidavit of I. 8. Struble, filed in this proceeding, and 
on the 30th day of June commenced business therein as a saloon- 
keeper, and afterwards, on some day in July—the date I do not now 

remember—I was enjoined by a writ of injunction issued in 
17 said cause; that immediately upon the service of said writ 

upon me, and without doing any further business and with- 
out making any sales of intoxicating liquors whatsoever, and on 
the same dey I sold my business and stock on hand and assigned 
my lease of said room to other parties, and have not since said date 
been engaged in keeping said saloon or any other saloon, in.selling 
or giving away any intoxicating liquors of any kind whatever. | 
further depose and say thaton the 2d day of October, 1885, I left 
Lemars and went to Waterlvo, in this State, where I remained until 
the 7th day of October, 1855, when I returned to Lemars; that I 
have never intended to disobey said writ of injunction nor to com- 
mit any contempt of court, but it is now and always has been my 
intention and purpose to obey said injunction fully, and all other 
orders and writs of said court and of the judge thereof. 

JOHN N. PEYSEN. 
Duly verified. 
I, Henry Ney, being duly sworn, depose and say that I reside in 


the city of Lemars, and have resided in Lemars for about 18 months 
last past; that I am acquainted with John N. Peysen and know the 
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saloon formerly kept by him and described in the affidavit of I. S. 

Struble filed in this proceeding; that I know the time that the said 

John N. Peysen was served with a writ of injunction in said cause, 
enjoining him from selling or giving away any intoxicating liquors 

in said saloon; that immediately thereafter | was employed by the 

parties to whom he sold said saloon business to tend bar in said 

saloon, and worked for them as bar-tender from that time until the 

22d day of July, 1885, and that said John N. Peysen did not wait 

t on any customers of said saloon or sell or offer to sell or give away 
any intoxicating liquors of any kind whatsoever in said saloon, 
having been present in said saloon tending bar and the business of 
said saloon every day during said period from the time said 

18 saloon was opened in the morning until 8 or 9 o'clock at 


ee 


night. 
| HENRY NEY. 
| Duly verified. 


I, Kate Pevsen, on oath depose and say that [am the wife of John 
Peysen, the defendant in this contempt proceeding of an alleged vio- 
lation of the writ of injunction issued in the above-entitled cause ; 
that I know of my own personal knowledge that my said husband 
was not in Lemars during the first week in Oecteber, 1885, for the 
reason that he left Lemars for Waterloo, lowa, Friday morning, at 
| 4 o'clock a. m., October 2d, 1885, on the freight train, and did not 
= return until the following Wednesday, being October 7th, 1SS5. 

KATIE PEYSEN. 
Duly verified. 


I, George Verluevl, being duly sworn, depose and say that I am 
a citizen and resident of the city of Lemars; that I know of my 
own personal knowledge that the defendant, John N. Peysen, the 
defendant in the contempt proceedings for an alleged violation of 
the writ of injunction issued in the above-entitled cause: that I 


know of my own personal knowledge that the said John N. Peysen 
was not in the city of Lemars Octeber 5d, 1885; that I know it was 
said date because [ was in said saloon on said day, it being the first 
Saturday in October, and I met Mr. Jones, a conductor on an IIli- 

nois Central freight train, who told me that he had taken John N. 
| Peysen to Waterloo the previous morning. I well remember the 
circumstance, since | was working on a farm and quit on the first 
- day of October, 1885, and on the Saturday following, being the 3d 
day of October, 1885, | happened to be in said saloon referred to 
| where said conversation occurred. Mr. Ed. Dykstra was also pres- 
| ent at that time. | 


GEORGE VERHUEYL. 


Duly verified. 


1) [, A. Dykstra, on oath depose and say that I am a citizen 

and resident of the city of Lemars; that [ know of my own 
personal knowledge that the defendant, John N. Peysen, the defend- 
ant in the coutempt proceeding for an alleged violation of the writ 
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of injunction issued in the above-entitled cause ; that I know of my 
own personal knowledge that said Jolin N. Peysen was not in the 
city of Lamars on the 3d day of October, 1885; that I know it was 
said date because I was in said saloon on said day, and in there met 
Mr. Jones, a conductor on an Illinois Central freight, who told me 
that he had taken John N. Peysen to Waterloo the previous morn- 
ing. I well remember the circumstance, it being the first Saturday 
in Uctober. George Verhueyl, who had been working on a farm, 
was present when this conversation was had with Mr. Jones in the 
saloon referred to. He had quit working on the farm on the Ist of 
Oct., and our meeting occurred on the first Saturday after that. 
A. DYKSTRA. 
Duly verified. 


Decree. 


And now, to wit, on this 8th day of March, A. D. 1886, it being 
at the regular term of the district court of Plymouth county, lowa, 
this coming on to be heard upon the affidavit and complaint of 
I. S. Struble, filed in said cause on October 24th, 1885, charging 
as against the defendant, Jolin Nic Peysen, that he had violated 
the writ of injunction issued in this cause, the plaintiff appear- 
ing by Struble, Rishel & Hart, his attorneys, and the defend- 
ant, John Nic Peysen, by his attorneys, Argo, Kelly & Augir 
and O. C. Treadway, and the court, upon an inspection of the 
pleadings, notices, and writ of injunction, return of the officer 
as to the service of said writ of injunction, find that the follow- 
ing proceedings have been had in its cause, viz: That on the 
7th day of July, 1885, a temporary writ of injunction was, on the 

order of Honorable C. H. Lewis, judge of the 4th judicial dis- 
20 trict of lowa, issued in this cause out of the oflice of the clerk 

of the district court of said county, against the defendant, John 
Nic Peysen, enjoining and restraining him from keeping for sale, 
selling, or in any manner disposing of lager beer or any other kind 
of intoxicating liquors in the cellar of the building situated on lot 
No. one of i}uchanan’s subdivision of lots No. sixteen (16) and seven- 
teen (17), of block (6), in Lemars, Plymouth county, lowa, until the 
further order of the district court of said county and State; that on 
July 7th, 1855, said writ of temporary irjunction was duly served 
on the defendant, John Nic Peysen, by G. Haerling, sheriff of said 
county and State; that on October 24th, 1885, an affidavit and com- 
plaint — executed by I. 5. Struble, one of the attorneys for plaintiff 
in this action, alleging the issuance and service of said writ of in- 
junction in substance as set forth wbove in this decree and charging 
that the defendant, John Nic Peysen, was then and for some months 
past had been engaged in selling intoxicating liquors upon said 
premises described in said writ of injunction contrary to law and the 
terms of said writ, and asking for a rule upon said defendant, John 
Nic Peysen, to show cause, on or before the first day of the next term 
of this court, * -v he should not be punished for contempt of court; 
that on said cs’ last named a rule was granted on said defendant, 
John Nic Peysen, as prayed, the court, having no personal knowledge 
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of the facts charged, requiring him to show cause, on or before the 
first day of the next regular term, to wit, February 25, 1556, why he 
should not be fined for contempt for violating said writ of injune- 
tion; that on the 20th day of February, 1556, a notice of the grant- 
ing of said rule was duly served on said defendant, John Nic Peysen, 
which notice was this day filed in said cause; and thereupon the 
defendant, John Nie Pevsen, filed a motion to strike said notice of 

rule from the files, which motion was overruled, and the de- 
21 fendantiexcepted to such ruling; and now, this cause being at 

hearing upon the aflidavits filed by the plaintiff, on October 
23d, 1885, to wit, I. S. Struble, A. P. MeLaren, C. A. Ilinkley, M. 
A. Wood, Hartzel Ruth, and G. W. Ilarper, in support of the atti- 
davit and complaint of I. 8S. Struble, charging the defendant, John 
Nic Peysen, with violating the writ of injunction issued in this cause 
and upon the following affidavits and complaints, to wit: The affi- 
davit of said defendant; also Henry Ney, Kate Peysen, George Ver- 
hueyl, and A. Dykstra; and the court upon considering all of said 
affidavits filed by both plaintiff and defendant, John Nie Peysen, 
together with the writ of injunction and the return of the officer 
thereon, showing service of said writ upon defendant, Jolin Nie Pey- 
sen, finds the following facts in addition to those hereinbefore in 
this decree recited, viz: That the defendant, John Nie Peysen, vio- 
lated said writ of injunction by selling and disposing of intoxicating 
liquors in the premises deseribed in the petition in this cause and 
the writ of injunction issued therein and after the service of said writ 
upon him, contrary to and in violation of said writ of injunction 
and the statutes of lowa prohibiting the sale of intoxicating liquors, 
and is therefore guilty of a contempt under chapter 145, Laws of the 
20th General Assembly of lowa; it is therefore ordered, adjudged, 
and decreed by the court that defendant, John Nie Peysen, pay to the 
clerk of the district court of Plymouth county, lowa, to be dealt with 
and disposed of by him according to law, a fine of five hundred dol- 
lars, and that he be imprisoned in the jail of said county for the 
period of three months from end after the day he is first imprisoned 
therein in accordance with this order, and that a warrant be issued 
by the clerk of the district court of said county and State authoriz- 
ing and requiring the sheriff of said county to execute this judg- 
ment. It is further ordered that if within thirty (50) days from this 

time the defendant, John Nic Peysen, shall pay the fine hereby 
22 adjudged against him he shall be released from confinement 

and so much of this sentence as relates to confinement shall 
be remitted ; but if he does net pay the said fine he shall be con- 
fined in the said county jail for the full period of three months, as 
hereinabove in this decree named; to all of which findings the de- 


- fendant, John Nic Peysen, duly excepted. 


That the above decree was prepared by the attorneys for the 
plaintiff after the adjournment of said term of court, handed to the 
clerk of said court, and by him copied in the records, but never 
signed by the judge or approved by him or the court. 

That the above and foregoing is certified by the clerk of said dis- 
trict court — be a true, correct record of all the proceedings had and 
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papers filed in said cause; which certificate is in the ordinary form, 
with the seal of the court affixed thereto. 


THe STATE oF lowa, ss: 


To Hon. C. H. Lewis, judge of the district court, 4th judicial district 
of Iowa, and W.S. Welliver, clerk of said court, in and for Ply- 
mouth county: 

Whereas there was lately filed in the supreme court of Iowa the 
petition of John N. Peysen, wherein it is alleged, in the matter of 
the imposition of a fine of five hundred dollars for an alleged viola- 
tion of the terms of a certain injunction letely issued under an order 
of said district court, error hath been committed ; 

And whereas said supreme court, on the 19th day of March, 1886, 
directed that a writ of certiorari for the removal of said cause to 
said court be issued, and that further proceedings be stayed upon the 

petitioner filing a bond as provided in each order : 

23 Therefore it is commanded that you certify to the supreme 

court, fully and correctly, the record of the matters and 
things complained of, together with the facts in connection there- 
with, in order that the error, if any hath been made, may be cor- 
rected, and you will make return to this writ on or before the third 

Monday of April, 1886. 

Witness my signature and the seal of the supreme court this 25d 
day of March, 1886. 

G. P. PRAY, 
Clerk Sup. Court. 


I admit personal service of the original writ, of which the forego- 
ing is a copy, by the delivery to me of such original writ at Sioux 
City, lowa, Mareh 25th, 1856. 


C. H. LEWIS. 


A writ like the above was served at the same time and in the 
same manner on the defendants in each of the other eases, to wit, 
Engene Becker rs. C. H. Lewis et a/., Henry Brauch vs. C. H. Lewis 
et al., and J. B. Greenen vs. C. H. Lewis et al. ‘ 

The following is all the testimony, including the affidavit and 
complaint of [I.S.Struble and all other affidavits and evidence, used 
in the hearing of the proceeding for contempt in the case and pro- 
ceeding against Eugene Kilenbecker et al. : 


STATE OF Towa, ! ; 
’ P SS My 
Piymouth County, j ~ 


I, [. Struble, being duly sworn, depose and say that I am a resi- 
dent of Lemars, lowa, and have been for more than 13 v¥ears last 
past, and that the saloon mentioned in the affidavits of A. P. Me- 
Laren, M. A. Wood, and others, filed in this ease. is situated on 
west 25 feet of lot 5, bl’k 5, Lemars, Iowa. 

I. S. STRUBLE. 


Duly verified. 
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I, Wm. H. Briggs, being duly sworn, do depose and say that I am 
a resident of said county and State; that Lam acquainted 
24 with the defendant Eilenbecker and his saloon on Sixth 
street, to ,’it, on west 25 feet of lot 5, bik 56, Lemars, Ta.; 
that during the past few months I have seen the defendant Kilen- 
becker at and about said saloon, and a few weeks ago saw him 
washing the front windows of said saloon. I also depose and say 
that I have several times within the past few months seen said 
Eilenbecker washing the front windows of said saloon. 
W. IL. BRIGGS. 
Duly verified. 


I, A. P. MeLaren, being duly sworn, do depose and say that [ am 
a resident of Sioux City, lowa; that | am acquainted with Eugene 
Eilenbecker, one of the above-named defendants, and have known 
him since about May 20th, 1855; that I was in Lemars, lowa, from 
about that date to and until July 4th, 1885, almost all the time; 
that during the latter part of June, 1555, | purchased lager beer of 
the defendant, Eugene Eilenbecker, at his saloon in the frame build- 
ing on Sixth street, in Lemars, lowa, being the next door east from 
the post office in said city; that I was in said saloon frequently from 
the time it was reopened until I left said city,on July 4th, 1885, and 
that said Eugene Kilenbecker was in and about said saloon neariv 
all the time I was in the same; that I saw said Eilenbecker go 
behind the bar in said saloon and help himself to cigars. 1 further 
depose und say that I frequently saw said ilenbecker drink lager 
beer at said bar with others, but never saw him pay for any of said 
beer; that I was in Lemars, la., on Oct. 5d, 1885, and, in company 
with C. H. Hinkley, Maleom Wood, and Hartzel Ruth, visited said 
saloon and drank lager beer at the bar in said saloon; that one 
Fred. Neth was attending to said bar and furnished the beer to 
myself and the other parties above named, but that defendant 
Kilenbecker stood at the time at the end of the bar and saw the beer 
handed to affiant and the other persons above named and made no 
objection to our drinking said beer; that during the time we 
25 were in said saloon on said October 3d, 1885, numerous other 
persons came in and purchased beer and other liquors at said 
bar of said Neth and in the presence of the defendant, Mugene Eilen- 
becker, to which sale and the drinking of the same he made no ob- 
jections; that I remem ber to have seen the following-named pcr- 
sons selling intoxicating liquors at said saloon since it was reopened 
in June, 1885, to wit: J.P. Steines, Nic. Schaul, and Fred. Neth, but 
during all the time I was in Lemars, Iowa, the said Eugene Eilen- 

becker was in and around said saloon. 

A. P. McLERAN. 
Duly verified. 


I, M. A. Wood, being duly sworn, do depose and say that Iam a 
resident of said county and State; that Lam acquainted with the 
defendant, Eugene Eilenbecker, and his saloon on Sixth street, one 
door east of the post office, Lemars, lowa; that on July 9th, 1885, I 
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visited said saloon and bought of said Eugene Eilenbecker one glass 
of wine at his bar, which he in person handed to me, which I ‘then 
and there drank and paid for; that said defendant, Kilenbecker, was 
at that time, to wit, about noon, tending the bar in said saloon. 


M. A. WOOD. 
Duly verified. 


We, C. A. Hinkley, Malcom Wood, and Hartzel Ruth, being duly 
sworn, do depese and say, and each for himself s: ays, that he is a resi- 
dent of said county and. State : that he knows the defendant, Engene 
Eilenbecker, and his saloon on Sixth street, Lemars, lowa, one door 
east of the post-office; that on Oct. 3d, 1885, each of the afhants, 
with one A. P. McLer: an, went to said saloon, and while there bought 
lager beer at the bar, which was sold them by one Fred. Neth, who 
was then attending the bar; and affiants Wood and Ruth say that 
at the same time, and when said Neth handed afliants and said 

McLaren the beer referred to, the defendant, Eugene Eilen- 
26 becker, was standing at the end of the bar and near affianis, 
and saw said Neth ‘hand out said beer and said affiants and 
McLaren drink the same, but made no objection thereto. 
C. A. HINKLEY. 
MALCOM WOOD. 
HARTZEL RUTH. 


Duly verified. 


I, Eugene Becker, on oath depose and say that I am one of the 
defendants in the above-entitled proceedings for contempt for an 
alleged violation of the writ of injunction issued against me and 
served on me 1 estraining me from selling or disposing of or giving 
away intoxicating liquors in the saloon building situated on the 
premises described in the affidavit of I. 8. Struble filed herein ; that 
I know that the said writ of injunction was served on me by the 
sheriff of said county during the summer of 1885; that as soon as 
the same was sc served I desisted from the sale of intoxicating liquors 
or from giving the same to any person whatsoever, and very soon 
thereafter sold and disposed of my saloon business and all of. my 
interest therein and stock on hand to other parties, and have not 
since the service of said writ of injunction upon me owned or con- 
trolled said saloon or sold or offered for sale or gave away therein 
any intoxicating liquors whatsoever; that I never intended to violate 
the terms of said writ of injunction or to commit any contempt of 
court. but that [ have always intended to comply with the terms of 
said injunction and all orders and mandates of said court and of the 
judge thereof. 

EUGENE BECKER. 


Duly verified. 


I, Arthur Hebb, upon oath depose and say that I am 26 years of 
age and by profession a printer, and have been engaged as foreman 
of the “ Globe ” office for the past year; that I have resided in Le- 
mars for the past two years; that I remember the time when the 
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said defendant was enjoined from selling or disposing of or giving 

away intoxicating liquors in the building deseribed in the 
27 above-entitled action; that I know that imme: ately after he 

was so enjoined he desisted from making any -ales, and very 
soon thereafter informed me that he had sold out tne said saloon 
business and had nothing further to do therewith; that I have been 
in said saloon quite a number of times since the said injunction was 
served upon him, but have never seen him behind the bar waiting 
on customers or selling or offer- to sell or give away any intoxicating 
liquors in saloon or any other place in Lemars. 

ARTHUR HEBB. 


Duly verified. 


I, W. H. Philleo, being duly sworn, depose and say that I am a 
resident and citizen of the city of Lemars, in said county, and have 
resided in said city for upwards of three years, and am well ac- 
quainted with Eugene Becker, the defendant in this action or pro- 
ceeding ; that I know, of my own personal knowledge, of the time 
when he was enjoined from selling or disposing of or giving away 
intoxicating liquors in Lemars; that I have personal knowledge of 
the fact that, as soon as he was enjoined, he sold out his business to 
other parties, who have since carried on the same in said building, 
as | am informed and believe; that I have been in said saloon almost 
every day and on some days several times, and during the period 
from the time the said business was purcliased by said other parties 
and until the commencement of this action I have never seen said 
Kugene Becker beliind the bar waiting on customers of said saloon 
or selling or giving away to any person any intoxicating liquors of 
any kind whatsoever 

W. H. PHILLEO. 

Duly verified. 

[, Carl Furchner, depose and say that | am acquainted with Eu- 
gene Becker, the defendant in the proceeding brought in this court, 
as also with his codefendant, Jolin P. Medinger, in the case wherein 

Hugh Campbell is plaintiff and Eugene Becker e al. are de- 
25 fendants; that | know, of my own personal knowledge, of the 

said Becker being enjoined in said cause from selling or dis- 
posing of any intoxicating liquors on the premises therein described ; 
that immediately after the service of said injunction upon him he 
sold and disposed of his interest in said property and sold out his 
saloon business, and has not since said time been interested, either 
directly or indirectly, in the keeping of any saloon or in the sale of 
any beer or other intoxicating liquor in the city of Lemars. 

CARL FURCHNER. 
Duly verified. 


I, John C. Morris, being duly sworn, depose and say that I ama 
resident and citizen of the city of Lemars, in said county, and have 
resided in said city for upwards of 14 years, and am well acquainted 
with Eugene Becker, the defendant in this action or proceeding ; 
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that I know of my own personal knowledge of the date when the 
said Eugene Becker was enjoined from selling, disposing of, or giv- 
ing away intoxicating liquors in Lemars, Iowa,and I have personal 
knowledge of the fact that as soon as he was so enjoined he sold 
out his business to another party, who has carried on the same since 
then, as 1 am informed and believe; that I have been in said saloon 
almost every day, and some days several times, and during the 
period from the time the said business was purchased and controlled 
by the other parties until the commencement of this action I never 
saw said Eugene Becker behind the bar or sell or give to any per- 
son any intoxicating liquors of any kind, or wait on auy customer 
of said business, although I have sometimes seen him drink with 
others outside of the bar. 
JOUN C. MORRIS. 
Duly verified. 


I, Albert Metzmeyer, being duly sworn,depose and say that I am 
twenty-eight years of age; that I have lived in Lemars, in said 
county, for over two years past, and have been engaged in 
29 clerking for Spring Brothers in the hardware and machine 
business; that [am well acquainted with the defendant, Ku- 
gene Lecker, and know when the writ of injunction was served 
upon him in the above-entitled cause, and | know from my own 
personal knowledge that immediately upon having said injunction 
served upon him he sold out his saloon business and has not since 
been connected with or had any interest therein: that [ have been 
in said saloon building and in said saloon almost every day since 
the same was transferred from lim to other parties, and during the 
whole time of the service of said Injunction to the present I have 
never seen him selling or offering to sell or give away any intox1- 
cating liquors whatsoever, but that he has informed me on more 
than one occasion that he has nothing to do with the business. 
ALBERT METZMEYER. 
Duly verified. 


I, P. kK. Edwards, being duly sworn, do depose and. say that I am 
a resident and citizen of the city of Lemars; that I have resided in 
said city upwards of tive vears,and am well acquainted with Eugene 
Becker, the defendant in this action or proceeding; that 1 know of 
my own personal knowledge of about the date and of the circum- 
stance when said Eugene becker was enjoined from selling or dis- 
posing of intoxicating liquors in Lemars; that [ have personal 
knowledge of the fact that as soon as'he was enjoined he sold out 
his business to other parties, as l.am informed and believe; that I 
have been in said saloon almost every day, and some days several 
times, and during the period from the time the said business was 
purchased by other parties and until the commencement of this 
action I have never seen said Kugene Becker behind the bar waiting 
on customers of said saloon or selling or giving away to any person 
any intoxicating liquors whatsoever. 

P. kK. EDWARDS. 


Duly verified. 


ee 
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I, John Engalls, upon oath depose and say that I have re- 
30 sided in the city of Lemars for the last five years; that I 

have been policeman of said city and deputy marshal for 
about one year last past; that I am well acquainted with Eugene 
secker, the defendant in this action; that I know of my own per- 
sonal knowledge of the time when he was so enjoined from dispos- 
ing of or selling intoxicating liquors in his building deseribed in 
the petition in said cause and in said writ of injunction, and know 
that as svon as he was so enjoined he stopped selling, in obedience 
to said injunction, sold out his saloon business, and has not since 
that time been engaged or interested in keeping said saloon or any 
saloon in the city of Lemars or in the sale of any intoxicating 
liquors whatsoever; that I have often been in said saloon since the 
same was disposed of by him, and that I have never seen said 
Eugene Becker wait upon any customer of said saloon or sell or 
give away to any customer or any person any kind of intoxicating 
liquors, although I have seen him in said building and oceasionally 
patronizing the bar like other customers. 


JOHN ENGALLS. 
Duly verified. 


I, J. C. Hayward, being duly sworn, depose and say that Iam a 
resident and citizen of the city of Lemars, in said county, and have 
resided in said city upwards of 15 years, and am well acquainted 
with Eugene Becker, defendant in this action or proceeding; that 
[ know of tiny own personal knowledge of the date when said Eugene 
Becker was enjoined from selling or disposing of or giving away in- 
toxicating liquors in Lemars; that I have personal knowledge of 
the fact that as soon as he was enjoined he sold out lis business to 
other parties, who have carried on the same in said building, as | 
am informed and believe; that I have been in said saloon almost 
every day and some days several times, and during the period from 

the time said business was purchased by said other parties 
O and until the commencement of this action I have never seen 
said Eugene Beeker behind the bar waiting on customers of 
said saloon or selling or giving away to any person intoxicating 
liquors of any kind whatsoever. 
J. C. HAYWARD. 


Duly verified. 


The following is all the evidence, including the affidavit and com- 
plaint made by I. 8. Struble and all of the other affidavits and evi- 
dence used and had in the hearing and proceeding against Henry 
Brauch for contempt at said term of court: 

I, 1.8. Struble, being duly sworn, do depose and say that IT am 
acquainted with Henry Brauch, Sr., def’t, or Henry Brauch, as he 
is commonly known and called, and his saloon and hotel, and that 
the same is situated on the east part of lot 5, in block 5, in Lemars, 
Iowa, and that the hotel is known as the Grand Central. 

I. S. STRUBLE. 
Duly verified. 
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We, C. A. Hinkley, Maleom Wood, and Hartzel Ruth, being duly 
sworn, depose and say and each for himself says that he is a resi- 
dent of said county, and states that he knows the def’t, Henry 
Brauch, Sr., and his saloon and hotel in Lemars, Iowa, situated, as 
we are informed and believe, on part of lot 5, in block 5, in said 
city; that on October 3d, 1885, each of the affiants, in company with 
each other, visited the saloon of Henry Brauch, and while there 
were furnished wine to drink by said Henry Brauch, Sr., the said 
Brauch being then and there in attendance upon said bar and 
being engaged at the time in selling lager beer and other intoxicat- 
ing liquors to customers at said bar. 

, C. A. HINKLEY. 
M. A. WOOD. 
HARTZEL RUTH. 
Duly verified. 


o2 I, Henry Brauch, on oath depose and say that I am one of 

the defendants in the above-entitled cause and also defendant 
in the contempt proceeding instituted by plaintiff herein for an al- 
leged violation of the writ of injanction enjoining me from main- 
taining or keeping or selling or offering to sell or give away intoxt- 
cating liquors in a certain room in the Grand Central Hotel build- 
ing, in Lemars, [owa; that immediately upon the service of said 
injunction upon me I desisted from any furtier business as a saloon- 
keeper or making sales of any intoxicating liquors in said saloon, 
and immediately thereafter sold and disposed of my said saloon 
business and stock on hand, and have never since the service of said 
writof injunction upon me owned or controlled said saloon orthe busi- 
ness conducted therein, nor have | sold or given away any kind of 
intoxicating liquors whatsoever in said saloon since said time, either 
for myself or as the agent, servant, or employe of any other person. 
I further depose and say that I was not in Lemars on the 2d dav of 
October, 1885, until after the incoming of the 6.50 p.m. St. Paul 
passenger train of said day; that on Saturday, the 26th day of Sep- 
tember, 1585, | went to St. Paul, and from there to St. Cloud, to look 
after my son, who was attending college at that place, and did not 
return therefrom until as above stated; that i never intended to 
disobey the said writ of injunction served on me as aforesaid nor to 
commit any contempt of court, but it has always been my intention 
and purpose to obey all orders, writs, and mandates of said court 
and of the judge thereof. 

HENRY BRAUCH. 


Duly verified. 


I, Peter Rechtfertig, on oath depose and say that I am 24 vears 
of age and a tinner by trade, and am employed at my trade by W. 
P. Moon, dealer in hardware and tinware, in Lemars. Iowa: that I 
have been employed as above stated for the past three years, and 

that I have boarded at the Grand Central Hotel, kept by 
30 Henry Brauch, in said city, for the last two years; that I know 
the time when the injunction was served upon the said Henry 
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Brauch, and that he is the defendant in the case of G. N. Thompson 
against Henry Brauch and others, now pending in this court on 
proceedings for contempt; that since the service of the said injune- 
tion upon him [ have been in and out of the saloon deseribed in 
the affidavit in this cause several times every day, and was there a 
considerable portion of almost every evening, and that I have never 
seen said Henry Brauch behind the bar waiting on customers of 
said saloon or selling or disposing of or giving away any intoxtieat- 
ing liquors of any kind whatsoever; that I know of my own per- 
sonal knowledge that Henry Brauch left Lemars for St. Paul on 
Saturday, September 26th, 1885, and did not return therefrom until 


» ey 


the incoming of the St. Paul train at 6.50 p. m. of Saturday evening, 
October 3d, 1885. 
PETER RECHTFERTIG., 
Duly verified. 


I, J. C. Clos, being duly sworn, depose and say that I am a citizen 
and resident of the city of Lemars; that [ have resided in said city 
for the past 8 years; that I remember the time the injunction was 
served upon the said Henry Brauch, the defendant in this case or 
proceeding; that I visited the saloon occasionally, and that from 
the 16th day of October for about a week | was engaged in wall- 
papering jn the saloon referred to in the affidavit of 1. 5. Struble ; 
that during said time and during my visits to said saloon I never 
saw the defendant, Henry Brauch, sell or give away any intoxicat- 
ing liquors whatsoever nor stand behind the bar and wait on eusto- 
mers since the time said injunction was served on him; that I know 
of my own personal knowledge that Henry Brauch was not »vresent 
on the 2d day of October, 1885, in said premises; that he had been 
to St. Paul and returned on the 6.50 p.m. St. Paul train, as I was 

informed and believe; that the reason that [I am so positive 
54 of the facts above stated arises from the fact that I have re- 

freshed my memory by referring to my time book, in which 
I keep my time when I take and perform jobs of painting and pa- 
pering,and know that I was present at said saloon on said Od day 
of October, 1885, and inquired for said Henry Brauch, Sr., being 
desirous of seeing him in regard to a job of papering, but did not 
see him there, but was informed that he was in St. Paul. 

J. ©. CLOS. 


[, John Koetz, upon’ my oath depose and say that Iam a resident 
of the city of Lemars and have lived in said city for about 15 years 
last past, and am engaged in the business of general merchandising; 
that I am well aequainted with Henry Brauch, Sr., the defendant in 
the cause now pending in this court, wherein G. N. ‘Thotmpson is 
plaintiff and Henry Brauch ef a/. are defendants, and my store Is next 
door to the hetel now kept by Henry Brauch and the saloon for- 
merly kept by him; that I know the date the injunction was served 
upon him in the above-entitled cause, by which he was enjoined 
from selling or giving away intoxicating liquors In said saloon ; 
that since the said injunction was served upon him I have been in 
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said saloon frequently and have never seen him behind the bar 
waiting on customers of said saloon or selling or giving away any 
intoxicating liquors; that I know of my own personal knowledge 
that said Ilenry Brauch left Lemars on Saturday, September 26th, 
1885, and was absent from that time until the incoming of the St. 
Paul train, at about 6.50 p. m., Saturday, October 3d, 1855; that 
when said Henry Brauch left for St. Paul as aforesaid he came into 
my store and told me to let his people have what goods they needed 
for use In the hotel until his return, as le expected to be absent for 
a week or so,and that on the evening of Saturday, October 5d, 1885, 
he came into my store and said that he had just returned that even- 
ing from St Paul, and settled his account with me. 
JOHN KOLTZ. 
Duly verified. 

Oo i, rank Miller, on oath depose and say that Iam a resi- 

dent and citizen of the city of Lemars and have lived in said 
city for about ten years, and am engaged in the business of general 
merchandising; that Iam well acquainted with Henry Brauch, Sr., 
the defendant in the cause now pending in this court, wherein G. 
N. Thompson is plaintiff and Henry Brauch and others are defend- 
ants, my store being next door to the hotel now kept by said Henry 
Brauch and the saloon formerly kept by him; that I know of the 
date of the injunction served on him in the above-entitled cause, by 
which he was enjoined from selling or giving away any intexicat- 
ing liquors in said saloon; that since the said injunction was 
served upon him I have been in said saloon frequently and have 
never seen him behind the bar waiting on customers of said saloon 
or selling or giving away any intoxicating liquors; that I know of 
my own personal knowledge that said Henry Brauch left Lemars 
on Saturday, September 26ih, 1885, for St. Paul, and was absent 
from that time until the incoming of the train from St. Paul, at about 
6.30 p. m. of Saturday, October 3d, 1855; that when Henry 
Brauch left for St. Paul as aforesaid he came into my store and told 
me to let his people have what goods they needed for use in the 
hotel until his return, as he expected to be absent for a week or so; 
that on the evening of Saturday, October 3d, 1885, he informed me 
that he had just returned from St. Paul, and settled his account 
with me. 

PRANK MILLER. 


Duly verified. 


I, Fred. Becker, on oath depose and say that Iam county auditor 
of said county; that I have lived in Lemars for the past six years, 
and have been acquainted with Henry Brauch, the defendant in 
the case of G. N. Thompson against Henry Brauch et a/., for more 
than four years and know the saloon described in the affidavits in 

this case, formerly kept by him; that 1 know of my own 
36 personal knowledge that said Henry Brauch was not in Le- 
mars during the day of October 5d, 1885, but returned to 
Lemars; that he returned to Lemars on the 6.30 p. m. St. Paul 
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train that evening. The reason of my knowing this fact is because 
. » 

I was Intending to go out into the country on Sunday, October 4th, 

> » ° 

1885, and called at his hotel Saturday, October 5d, 1885, to get his 

son Peter to go out with me, and he said his father was at St. Paul, 

but he expected him home that night, and if he came, then he 
ran) 

(Peter) could go with me. Icalled again the same evening and saw 

Ilenry Brauch, and was informed by him that he had just-returned 

that evening on the St. Paul train, at 6.50 p.m. of said 35d day of 

October, 1585; that I know when the said Henry Brauch was en- 

? . 

joined in said cause, and since that time I have been in said saloon 

frequently, but never saw him waiting on customers of said saloon 

or sejling or giving away any intoxicating liquors or exercising any 

authority or control of the business there conducted. 


FRED. BECKER. 
Duly verified. 


M. A. Wood, Hartzel Ruth, and C. A. Hinkley, being duly sworn, 
do say, and each for himself says, that he is one of the affiants in an 
affidavit filed in this cause, in which each of the afliants, with one A. 
P. McLaren, swore that on October 3d, 1855, they and each of them 
purchased intoxicating liquors of said Henry Brauch, Sr., at the 
place set forth in said affidavit, and we do each say that we procured 
said liquors of said Henry Brauch, Sr., defendant, in the evening of 
said 3d day of October, 1885; the exact hour we cannot now more 
definitely state. 

M. A. WOOD. 
C. A. HINKLEY. 
HARTZEL RUTH. 


Duly verified. 


OT The following is all of the evidence, including the aflidavits 
and complaint made by I. S. Struble and all of the other affi- 

davits and evidence, used and had in the hearing and proceedings 

against John b. Greenen for contempt at said term of court: 


I, I. S. Struble, being duly sworn, do depose and say that Tam a 
resident of said county and State; have been for 15 years last past ; 
that I am acquainted with the hotel and saloon of defendant and 
referred to by A. P. MeLeran and C. A. Hinkley, filed herein, and 
that the same is situated on lot 7, bl’k 2, Lemars, Ia. 

1. 8S. STRUBLE. 

Duly verified. 


C. A. Hinkley, being duly sworn, deposes and says that he is a 
resident of Plymouth county, Iowa; that he knows the defendant, 
John B. Greenen, and his saloon and hotel, in Lemars, called the 
Eastern House; that on Oct. dd, 1555, the affiant, in company with 
one A. P. McLeran, went to said saloon and hotel, and while there 
purchased of said Greenen lager beer, which beer he in person 
handed out and fur which he received pay ; that said Greenen went 
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in person behind the bar and waited upon affiant and said A. P. 
McLeran and sold them the said beer. 
C. A. HINKLEY. 


Duly verified. 


I, A. P. McLeran, being duly sworn, do depose and say that I am 
acquainted with the defendant, Jolin B. Greenen, and know his 
place oi business in Lemars, Lowa, to wit, the saloon and hotel called 
the Eastern House, situated on Sixth street, in said Lemars, Iowa. I 
further depose and say that on the 3d day of October, 1885, I visited 
the defendant’s saloon in company wtth C. A. Hinkley, and while 
there the defendant soid and in person delivered to each of us lager 
beer, which we then and there drank; that the sale of said beer was 
made by defendant in the front room of the front floor of said hotel 

and saloon ; that there is a regular saloon bar in said room, 
08 with bottles and glasses, and that defendant went behind the 
said bar in person and handed the same to affiant and the 
other parties named; that the said hotel and saloon is a brick or 
veneered two-story building and, as affiant is informed and believes, 
is situated on lot No. 7, in block 2, Lemars, Iowa. 
A. P. McLERAN. 


Duly verified. 
Defendant's Affidavit. 


I, John B. Greenen, being duly sworn, depose and say that I am 
the defendant in the above-entitled cause; that at the time I was 
enjoined in said cause I was conducting a saloon in the Eastern 
House, in Lemars, Iowa; that immediately thereafter I sold out my 
said saloon business and have not since that time owned or controlled 
any saloon or had any interest in the saloon business in Lemars; 
that I have not for myself or as the empleye of any other person 
sold or given away any intoxicating liquors in Lemars, Iowa, since 
the date of the service of the writ of injunction upon me; that | 
never designed nor intended to disobey said injunction nor to com- 
mit any contenpt of court, neither do I think I have so done, but 
it has always been my intention io obey all orders and writs of said 
court and the judge thereof and to comply in all respects with 
the orders and mandates of said court and the judge thereof. 

J. B. GREENEN. 

Duly verified. 


I, Elizabeth Greenen, on oath depose! and say that I am the wife 
of the defendant in the above-entitled cause and in the contempt 
proceedings therein for an alleged violation of the injunction issued 
in said cause; that I know the time that my said husband was 
served with the writ of injunction and know from my own personal 
knowledge that he immediately thereafter sold out his said saloon 
business and has never since said time owned or controlled said sa- 
loon business in said building described in the affidavit of I. S. 
Struble, filed herein, and that he has never been employed 
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39 by the parties conducting said business to sell, dispose of, or 
give away any intoxicating liquors whatsoever therein. 
| ELIZABETH GREENEN. 
Duly verified. 


40) And said cause was in said supreme court tried upon said 
printed record (appellant’s abstract), and on the 23d day of 

June, 1886, said cause was decided and final judgment entered, said 

judgment entry being in the words and figures following, to wit: 


“EuGENE EILENBECKER, PI'fl, 
vs. 
Tue Dist. Courr or Prymouru Counry, J 


From Plymouth Dist. 
{ Court. 


In this cause, the court, being fully advised in the premises, file 
their written opinion, affirming affirming the judgment and orders 
of C. H. Lewis, judge of the dist. court. It is therefore considered 
that the judgment of the court below be, and it is hereby, affirmed, 
and that a writ of procedendo issue accordingly. It is further con- 
sidered by the court that the pl’ff pay the costs of this court, taxed 
at $7.25, and that execution issue therefor.” 


The opinion filed in said cause is in the words and figures follow- 
ing, to wit: 
41 “12125. 
Jolin Manderscheid, Appellant, 
v8. 
The District Court of Plymouth County. 


12124. 
Same, Appellant, 
vs. 
Same. 
12125. 
Eugene Eilenbecker, Appellant, 
vs. 
Same. 


12126. 


IHIenry Brauch, Appellant, 


vs. : 
Same, 
12127. 
John B. Greenen, Appellant, 
vs. 
Same. 
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12128. 
Jolin N, Payson, Appellant, 
vs. 
Same. 


Proceeding in certiorari to test the Validity of an order of fine and 
imprisonment made for an alleged contempt of court. 


The writ was issued in each case, 

Argo & Kelly, F. 0. Donnell, and O. ©. Treadway, for plaintiffs - 
Struble, Kishe] & Hart, S. M. Marsh, and A. J. Baker, att’y gen,, 
for defendant. 

ADAMs, Ch, J.: 
42 These cases are Similar in mosts respec 
facts, and they are submitted together. 
On the 18th day of March, 1886, the district court of | 
county adjudged the Plaintiffs in the above-entitled case 
contempt in Violating certain Writs of injunction issue 
them from maintaining g nuisance by selling intoxie, 
Upon certain. described premises in violation of law, 
judgment of a fine of $500 in each of the ¢ 
Manderschei and of $500 against each of 
ach be imprisoned in the 


ordered that e; 
the period of three m 


ts in regard to the 


‘lymouth 
S to be in 
d to restrain 
iting liquors 
and rendered a 
ases against the plaintiff 


the other plaintiffs, and 
Jail of Plymout} 


1 County for 
onths; but if the fine should be paid within 
thirty days trom the date of the order the plaintiffs should be re. 
leased. 
I. The first action for an inj 
43 


Junction against Ma 
Was brought in the name of Hugh Campbell. 
tions were brought in the names of Other indiy 
proceedings for contempt were Ntitled the 
actions in which the injunctions Were issued. 
These plaintiffs, the defendants jp the Proceedings for ¢ 
Moved to strike from the files the affidavit and notice to show cause 
against Punishment for contempt, for the reason, as alleged, that no 
such proceedings can be had in an equitable action as such, and ean 
only be brought and prosecuted in the name of the State of lowa. 
The court Overruled the motion, and these Plaintiffs insist that the 
Court acted legally in so doing. The court whose orders these 
plaintifis were charged with having disobeyed was the court of { 
equity, which issued the Injunctions. The same court must inflict 
the Punishment for contempt, 'for each, court must see to it for 
44 itself that its orders are not disobeyed, Tp Leave 
Tipton, ] Black, f 166, Black ford, J. 
cult court has been treated With 
alone to decide.’ In our Opinion 
ceedings for ¢ 
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The other ac- 
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proceeding is not an equity of proceeding, but it is in aid of the en- 
forcement of orders made in an equity proceeding. 

II. The statute requires that a rule shall be served to show cause 
against the punishment. The plaintiffs claim that the statute never 
was complied with, because what was served was a mere notice 
signed by the attorneys of the plaintiffs in the Injunction ac- 
tions. 

45 It may be conceded that this was irregular, but these plain- 
tiffs appeared and attempted to show cause and were In no 
way prejudiced by the irregularity. 

III. It is insisted that these plaintiffs had a right to a trial by 
jury, because the same act, if committed, which constituted the alleged 
attempt constituted a crime. 

But the court did not inflict punishment of the act as a erime, 
but merely as violative of the injunction, and these plaintiffs may 
still be punished for the act as a crime, and when they shall be 
prosecuted for that purpose they will be entitled to a jury. 

IV. It is said that the court proceeded illegally in trying the cases 
upon ex parte affidavits, but it does not, ve think, appear how the 
affidavits were taken and, besides, no objection appears to have been 
made to their introduction. 

46 V. The plaintiffs insist that the evidence is insufficient to 
sustain the judgment, but upon a separate reading we have 
all reached a different conclusion. 

Some questions presented in argument are more fully considered 
in Jordan et al.vs. The Circuit Court of Wapello County, decided at 
the present term. 

We have examined the eases fully and do not find that the court 
exceeded its jurisdiction or acted illegally, and the several judgments 
must be affirmed.” 


The opinion in the case of Kinsey Jordan vs. The Cireuit Court of 
Wapello County, to which reference is made in the foregoing de- 
cision, is in the words and figures following, to wit: 


47 11996. 


Kinsey Jordan et al., Appellants, 
Us. 
The Circuit Court of Wapello County. 


11999. 


M. Oehlschlager, Appellant, 
vs. 
The Same. 
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12000. 


Joseph Oehlschlager, Appellant, 
vs. 
The Same. 


Proceedings in certiorari to test the validity of an order of fine 
and imprisonment made for an aileged contempt of court. 


The writ was issued in each case. 
E. H. Stiles and D. C. Beaman for plaintiffs; MeNett & Tisdale, 
Sloan, Work & Brown, Roberts & Effs, and W. Sloan for defendants. 


Apams, Ch. J.: 


The facts in the three cases are similar in most respects, and they 
are submitted together. 

On the 2nd day of May, 1885, writs of injunction were issued in 

certain actions, respectively, by the circuit cou-t of Wapello 
48 county, wherein these plaintiffs were the respective defend- 

ants, and the writs were served upon them restraining them 
from selling liquor upon certain described premises. In Novem- 
ber, 1885, it was shown to the court, by the affidavit of one Drake, 
that the defendants in the respective injunctions had sold intox- 
icating liquor in violation of the injunctions served upon them. 
Notice to show cause against punishment was served upon them, 
and they appeared and answered. Afterward such proceedings 
were had that they were adjudged to be in contempt, and wereeach 
adjudged to pay a fine of $500 and stand committed until the fine 
should be paid. 

I. These plaintiffs, defendants in the respective injunction actions 
and contempt proceedings. contend that no valid writ of injunction 

ever issued, for the reason that no order was ever made which 
49 justified the clerk in issuing the writ. 

The order upon which the clerk acted appears to have been 
issued by the judge in vacation, and the order was not endorsed 
upon the petition, but was written upon a separate paper. The statute 
provides that if the order be made in vacation “the judge must in- 
dorse the order upon the petition.” Code, see. 3394. This’ not 
having been done, these plaintiffs contend that the order was void. 

But in our opinion the provision of statute referred to is not mman- 
datory but simply directory, and, therefore, that the order is not 
void notwithstanding the irregularity. In Parish vs. Elwell, 46 
Iowa, 162, it was said: “It is a general rule of law that statutes 
directing the mode of procedure of public officers relating to time 

and manner, where there are no negative words restricting 
50 the action and nothing showing a different intent, are diree- 

tory,” citing Dishon vs. Smith, 10 Iowa, 212. It appears to 
us that the cases at bar fall within the spirit of that decision. 

I]. The statute provides that unless the contempt is committed in 
the immediate view and presence of the court or comes officially to 
its knowledge an affidavit showing the nature of the transaction is 
necessary as a basis for further action in the premises. Code, sec. 
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2495. The affidavit of one Drake was filed in these cases, but it is 
objected that it is insufficient, because it merely shows the facts con- 
stituting the violation of the injunctions and does not show that the 
affiant had personal knowledge of the facts. 

In our opinion, however, the aflidavit complies with the statute. 
It is not expressly provided that the affidavit shall show that he had 

personal knowledge of the facts, and the only action of the 
51 court which can be based upon the aflidavit is of a formal 

character, the evidence upon which the defendant is to be 
adjudged guilty, if at all, being still to be adduced. 

III. The code requires that “ where the action of the court is 
founded upon evidence given by others such evidence must be in 
writing and be filed and preserved.” ‘The evidence in these cases 
was taken in writing and filed and preserved, but it is insisted by 
these plaintiffs that it is insufficient for the reason, as alleged, that 
it was taken ex parte. 

But, in our opinion, their position cannot be sustained. These plain- 
tiffs were cited in those cases to appear, on the 20th day of Nov., 1885, 
before the circuit court of Wapello county and show cause against 
punishment. On that day the court proceeded to take the evidence 

in question in writing. Mr. i. H. Stiles, attorney for these 
o2 plaintiffs, was present at first, but expressly refused to remain. 

Afterward he addressed a note to the court to the effeet that 
the court might consider his appearance as made for the persons 
charged to obviate the necessity for their actual appearance. 

It is true that Mr. Stiles now shows that he supposed that his 
clients were about to be arrested, and that he wrote the note to pre- 
vent such result and under a mistake of fact, but we think that the 
court was justified in proceeding to take the evidence, and that the 
fact that these plaintiffs were not present, either personally or by 
counsel, was due to their own fault. 

Another position taken by counsel, if we understand them, is that 
the proceedings were criminal, and that the court, for that reason if 
no other, could not proceed in the absence of the persons 

charged. 
a) But while it is trne that proceedings for punishment for 

contempt are in a certain sense of a criminal nature they are 
not governed by the code of criminal proceedure, but by a special 
statute. Under that statute it appears to be suflicient to serve a rule 
to show cause against the punishment, as was done in this case, and 
the court, we think, was not bound to make an arrest before pro- 
ceeding if the person charged faiied to obey the rule served. 

IV. It is next objected that no evidence was introduced upon the 
proceedings showing the order for the issuance of a writ of in- 
janetion. 

[t appears, however, that the writ of injunction was introduced 
and return of service, and we think that that was sufficient. The 
court would take judicial notice of its own orders in the matter out 

of which the alleged contempt grew. 
of V. It is insisted that the court acted illegally in refusing 
these plaintiffs an opportunity to make a written explana- 
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tion of their conduct under oath, as is provided by sec. 3496 of the 
code. 

The fact appears to be that on the 18th day of November, 1885, 
they were cited to appear before the court on the 20th day of No- 
vernber, 1885. They did appear, and on the 21st filed their an- 
swer. Afterward the court set the case down for hearing at half 
past one o'clock in the afternoon of the same day. 

These plaintiffs protested against setting the case at so early an 
hour, saying that they could not be ready so soon ; but we think that 
all the time has been allowed which is expressly provided by statute, 
and if these plaintiffs needed more time they should have made a 
special showing for a postponement. We see no error in the action 

of the court in this respect. 
DO VI. Section 3497 of the code provides that the evidence 

given by others shall be taken in writing and filed. It isin- 
sisted that while the affidavits taken in the contempt proceedings 
were filed the writ of injunction introduced in evidence was not 
filed; but that paper was evidently not contemplated by the above 
provision, and, besides, it was already a part of the records of the 
injunction action, and it was not important, we think, that it should 
be filed again. 

VII. The statute provides a fine of $500 as punishment for con- 
tempt in disobeying an injunction like the one in question. It is 
insisted that the law, so far as it provides such a fine, is unconstitu- 
tional. The plaintiff’s position is that the object of such a fine must 
be to punish not only for the contempt, but for the commission of 

the crime involved in the act which constituted the contempt. 
ob It may be coneeded that $500 is an extraordinary fine to be 

imposed for a contempt of court, but we cannot say that the 
Legislature was not justified in supposing that a fine of that magni- 
tude was necessary to secure obedience to the orders of the courts. 
It may have taken notice that the business in which the aets of con- 
tempt are committed is often lucrative, and that offenders, aided by 
Ingenious course in securing delays, can afford to pay small fines if 
they can therevy continue their business. It will not be denied that 
the persistence in disobeying the orders of the courts made for the 
purpose of abating the nuisances of the liquor traffic is unprece- 
dented. ‘The learned counsel for the plaintiffs call attention, in- 
deed, in their argument to the wide-spread hostility to the statute. 

They assume that this hostility isa matter of general informa- 
OT tion, as it Is. Being such, we may assume that it was not 

unknown, to the Legislature, and that the Legislature was 
properly influenced by the fact in providing so large a fine. Obe- 
dience to the orders of the courts must be secured, and we are not 
prepared to say that if the fine provided shall "prove to be insuffi- 
cient some future Legislature would not be justified in providing a 
larger one. 

VIII. It is said that the house journal fails to show that the stat- 
ute under which the injunction actions were brought passed the 
house. 

It is not denied that the enrolled bill, duly signed and filed in the 
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office of the secretary of state, is at least presumptive evidence of its 
due enactment, and that the courts take judicial notice of what ap- 

pears from such record to be the law. Now, if such record can 
08 be impeached at all, it appears to us that it must be done by 

evidence. Whether there was any such evidence introduced 
in the injunction cases we do not know, nor is it material. An error, 
if anv, made upon the evidence in those case- would not justify the 
plaintiffs in disobeying the injunctions. 

IX. The court below ordered that these plaintiffs be imprisoned 
until the fine should be paid. The court should have provided, in 
addition, the imprisonment should not exceed one hundred and fifty 
days. Code, sec. 4509; State vs. Myers, 44 lowa, 5S4. It is not nec- 
essary, however, to reverse upon this ground, but an entry may be 
made correcting the judgment as above pointed out. State vs. Myers, 
above cited. 

X. The plaintiff, M. Ochschlager, claims that he was never 

ov duly served with notice of the action foran injanction. ‘The 
service of notice appears to have been made by leaving a copy, 

at his usual place of residence, with his son, a member of his family 
over fourteen years of age, and that this plaintiff was not found 
within the county. Such service is in accordance with the statute. 

XI. It is claimed by M. Ochlschlager that the writ of injunction 
was never served on him; but the sherifl’s return shows that it 
was, and the court was justified in so finding. 

ALI. Joseph Ochlschlager claims that the proceedings for con- 
tempt were void as against him because the proecedings were had at 
the court-house, whereas! for three weeks Immediately preceding 
that time the court had been held elsewhere, to wit, at a place called 
Liberal Hall. 

We think that this plaintiff by a reasonable effort could 
60 have found the court, and was bound to take notice of its 
place of sitting. 

The judgments will be corrected in respect to the term of impris- 
onment, as above pointed out, and in all other respects aflirmed. 


And afterwards, to wit, on the 3d day of Sept., 1886, there was 
filed in the office of the clerk of said court petition for writ of error, 
writ of error bond, writ and citation, the originals of which are 
hereto attached and made part of this return, and true copies thereof 
remain on file in the office of said clerk. 


61 Filed Sep. 3, 1886. G. B. Pray, clerk sup. court. 


EUGENE EILenpecker, Plaintiffin Error, _ | 
vs. | Petition for Writ 
THe Disrricr Courr or Piymouru Counry, | of Error. 
Iowa, Defendant in Error. 


To the Honorable Austin Adams, chief justice of the supreme court 
of the State of Lowa: 
Comes now Eugine Eilenbecker, a citizen of Plymouth county 
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and State of Iowa, by Argo & Kelly & Fred. O'Donnell, his attor- 
neys, and complains that in the record and proceedings and also in 
the rendition of a judgment in a suit between Eugene Eilenbecker, 
plaintiff, and the District Court of Plymouth County, Iowa, defend- 
ant, determined in the supreme court of the State of Iowa, a judg- 
ment was rendered against your petitioner and he was ordered to 
pay a fine of five hundred dollars and be imprisoned for three 
months unless said fine be paid within thirty days after the rendi- 
tion of said judgment, which judgment was based upon a judgment 
rendered by the district court of Plymouth county, Iowa, wherein 
one L. M. Garner was plaintiff and your petitioner was defendant, 
in which case your petitioner obtained a writ of certiorari from the 
supreme court of the State of Iowa to review the proceedings of said 
district court aforesaid ; that upon a hearing of said application in 
said supreme court judgment was rendered against your petitioner 
affirming the decision and judgment rendered by the said district 
court; that said supreme court in which said decision affirming 
the decision of said district court was rendered is the highest court 
of law and equity in the State of Iowa in which a decision could be 
had in said suit,and in which a final judgment was rendered against 
your petitioner on the 19th day of June, 1886, in said suit, wherein 
your petitioner was convicted upon ex parte affidavits and was not 
confronted with the witnesses who testified against him and, as your 
petitioner avers, ccntrary to and in violation of article six (6) of the 
amendments to the Constitution of the United States of America, 
which provides that in all criminal prosecutions the accused shall 
have and enjoy the right to a speedy and public trial by an impar- 
tial jury of the State or district wherein the crime shall have been 
committed, and to be informed of the nature of the cause of the ac- 
cusation, to be confronted with the witnesses against him, to have 
compulsory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense ; that your petitioner alleges 
that the decision and judgment of said supreme court was aad is 
erroneous «nd in violation of section one of article fourteen of the 
Constitution of the United States, which provides that no State 
shall make or enforce any law which shall abridge the privileges or 

‘ immunities of any citizen of the United States, nor shall any State 
deprive any person of liberty or property without due process of 
law, nor deny any person within its jurisdiction the equal protection 
of the law; all of which appears in the records and proceedings of 
said supreme court in said suit, and in which manifest error hath 
happened, to the great damage of the said Eugine Eilenbecker, your 
peticioner herein. 

Wherefore he prays for the allowance of a writ of error and 
a stay of proceedings until the same shall have been determined by 
the Supreme Court of the United States, and for such other process 
as may cause the same to be corrected by said Supreme Court. 

ARGO & KELLY & FRED. O’DONNELL, 
Atiorneys for Petitioner. 
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62 Writ of Error. 


UNITED States OF AMERICA, 88: 


The President of the United States to the honorable judge of the 
supreme court of the State of Lowa: 


Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said court, before you, being 
the highest court of law and equity of the said State of Iowa it 
which a decision could be had in the said suit between Eugene 
Kilenbecker, plaintiff, vs. The District Court of Plymouth County, 
lowa, defendant, on a writ of certiorari from the supreme court of 
Iowa to the district court of Plymouth county, in the State of Lowa, 
wherein was drawn in question the validity of a statute of the State 
of Iowa on the ground of its being repugnant to the Constitution 
and laws of the United States and the decision was in favor of such 
its validity, a manifest error hath happened, to the great damage of 
the said Eugene Eilenbecker, as by his complaint appears, we, being 
willing that the error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the records and pro- 
ce edings 3 aforesaid, with all things concerning the same, to the Su- 
premne Court of the U nited States, together with the writ, so that you 
may have the same at Washington on the second Monday in October 
next, being the present seat of the National Governme nt, that, the 
record and process aforesaid being inspected, they may cause to be 
done thereupon what of right ought to be done. 

Witnesseth the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court aforesaid, this 26th day of Jane, in the year of 
our Lord one thousand eight hundred and eighty-six, and of the 
Independence of the United States the one hundred and tenth year. 

[Seal Circuit Court U.S., Northern District of Lowa, Sioux City.] 
J. VAN DUZER, 
Clerk U.S. C. Court, Northern Dist. Iowa, 
‘B xy J. HW. BOLTON, D'p'ty. 


Allowed. 
LUSTIN ADAMS, 
Chief Justice of the Supreme Court of Iowa. 
Filed Sep. 5, 1886. 
B. PRAY, 
¢ lerk § Sup. Court. 
635 UnxItTep STATES OF AMERICA, 88: 


To L. M. Garner and Struble, Rishel & Ilart, his attorneys, and A. 
J. Baker, attorney general of lowa, and the District Court of Ply- 
mouth County, lowa: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
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the second Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Iowa, wherein Eugene 
Eilenbecker is plaintiff and The District Court of Plymouth County, 
Iowa, is defendant in error, to show cause, if any there be, why the 
judgmont in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done in that behalf. 

Witness the Honorable Austin Adams, chief justice of the supreme 
court of lowa, this 26th day of June, 1586. 

AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Lowa. 


STATE OF Iowa, oo 
Plymouth County, ‘one 
We hereby accept due, legal, and timely service of the above cita- 
tion and acknowledge receipt of copy thereof. 
C. H. LEWIS, 
Judge of the 4th Judicial District of Iowa. 


STRUBLE, RISHEL & HART, 
. Attorneys for Defendant in Error. 


G. B. PRAY, 
Clerk Sup. Court. 


Filed Sep. 3. 1886. 


64 We, the undersigned, Eugene Eilenbecker, principal, and 

N. B. Kaiser & Henry Manderschied & John Manderschied, 
sureties, are held and firmly bound unto the State of Iowa in the 
penal sum of one thousand dollars, well and truly to be paid unto the 
said State of Iowa, upon the conditions as follows: 

Whereas the said Eugene Eilenbecker has sued out a writ of error 
and appealed from the order and judgment of the supreme court of 
the State of lowa to the Supreme Court of the United States of 
America, rendered on the 19th day of June, 1886, in a proceeding 
where the said Eugene Eilenbecker was plaintiff and The District 
Court of Pivmouth County, lowa, was defendant, in which the plain- 
tiff in error herein was charged with having violated a certain 
writ of injunction, and had been convicted thereof in the district 
court of said Plymouth county, lowa, and by it sentenced to pay a 
fine of five hundred dollars, and if not paid within thirty days to be 
confined in the county jail of said Plymouth county for the period 
of three months, and that the said Eugene Eilenbecker sued out a 
writ of certiorari before the supreme court of the State of Iowa, and 
upon the hearing thereof before said supreme court the judgment 
of the district court below was affirmed : 

Now, if the said Eugene Eilenbecker will prosecute his appeal and 
writ of error and will pay said fine adjudged against him, or so 
much of the same as the Supreme Court of the United States may 
direct, and in all respects abide the orders and perform the judg- 
ment of the said Supreme Court (upon said appeal and writ of error 
and faithfully abide by the orders of said Supreme Court) and 
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pay and perform the judgment of the supreme court of the State of 
Iowa in case the same shall be affirmed, then this obligation to be 
void: otherwise to be and remain in full force and effect. 
Witness our hands this 30th day of June, 1886. 
EUGENE EILENBECKER, Principal. 
N. B. KAISER. 


his 
HENRY x MANDERSCHIED, Sr., 
mark. 


JOHN MANDERSCHEID, Sureties. 


STATE OF Iowa, \ one 
Plymouth County, { ~° 


N. B. Kaiser & Henry Manderscheid & John Manderscheid, each 
being duly sworn, on oath depose and say, and each for himself 
says, that he — a freeholder of the State of lowa and has property 
in the State worth two thousand dollars and property liable to exe- 
cution in this State equal to the sum of one thousand dollars over 
and above all my debts & liabilities an- incumbrances thereon. 


N. B. KAISER. 
his 
HENRY x MANDERSCHEID, Sr. 


mark. 


JOHN MANDERSCHEID. 


Notarial Seal Charles Subscribed and sworn to before me and 
F. Schmidt, attorney- in my presence by the said N. B. Kaiser, 
at-law. Henry Manderscheid, & Jobn Mander- 


scheid this 30th day of June, 1886. 
CHARLES F. SCHMIDT, 
Notary Public. 
Approved July 10, 1886. 
A USTIN A DA Ms, 
Ch. Justice Supreme Court. 


STaTE oF Iowa, \ ii 


Plymouth County, | 

I, W.S. Welliver, clerk of the district court of Plymouth county, 

Iowa, do hereby certify that the sureties onthe annexed bond, N. B. 

Kaiser, Henry Manderscheid, Sr., and John Manderscheid, are 

amply good and sufficient for the penalty named therein, and I would 
approve said bond if the same was presented to me for approval. 

Witness my hand and seal of said 

Seal of the District Court, district court, affixed this Ist day of 


‘Iowa, Plymouth Co. July, A. D. 1886. 
W.S. WELLIVER, Clerk. 


644 [Endorsed :] Eugene Eilenbecker, plaintiff in error, vs. The 


District Court of Plymouth County, Iowa, defendant in 


ror. 
(Stamped :] Filed Sep. 3, 1886. G. B. Pray, clerk sup. court. 
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65 STATE OF IOWA, 88: 


I, G. B. Pray, clerk of the supreme court of Iowa, do hereby cer- 
tify that the foregoing is a full, true, and correct transcript of the 
record, final judgment, and decision of a certain cause lately de- 
cided in said supreme court, wherein Eugene Eilenbecker was plain- 
tiff and The District Court of Plymouth County, lowa, defendant, 
and that said final judgment and decision relates also to five other 
like cases which are referred to in a stipulation transmitted here- 
with to be filed in the Sup. Court of the U.S. 

And I further certify that I have retained in my office true copies 
of petition, bond, citation, and writ of error in said cause, the orig- 

inals of which are attached hereto and made a part of this 


66 return, and this transcript of record, final judgment, and de- 
cision, ete., is [fare] returned in obedience to said writ. 
Seal of the Su- In testimony whereof witness my signature and 
preme Court of the seal of said court, at Des Moines, Lowa, this 
Iowa. 6th day of Sept., 1886. 


G. B. PRAY, 
Clerk Supreme Court of Lowa. 
67 EvuGENE EILENBECKER, PI’ff in Error, — ) 
vs. ' 
trror to Suprem 
District Court or PiymMovutuH Co., Iowa, C. H. } gr weg ao : 
Lewis, Judge, Def’ts in Error, and Other Like | an 
Cases. 


(This transcript is sent as an additional return to the writ in case of 
tugene Eilenbecker, pl’ff in error, and to make the return complete 
in that and other like cases which counsel propose to submit to- 
gether.) : 


68 Be it remembered that on the 14th day of April, 1886, there 

was filed in the office of the clerk of the supreme court of Iowa 
a printed abstract in a cause wherein John Manderscheid was pl’ff 
and C. H. Lewis, judge, ete., def’t, certiorari; which abstract is in the 
words and fiyures following, to wit : 


69 Abstract of Record. 


In the Supreme Court of the State of Iowa. Council Bluffs Term, 
March, 1586. 


JOHN MANDERSCHEID 
e is, 
ee ericr Cour’ iia . . ° » atee _ 
Cue Disrricr Court or THE STATE oF lowa IN! Petition for Writ 
and for Plymouth County, C. I. Lewis, as Judge { for Certiorari. 
of said District Court,and W.3S. Welliver, Clerk | 
of said Court. ] 


a 


Argo & Kelly, att’ys for pl’ff. 
To the supreme court of the State of Iowa: 
Your petitioner, John Manderscheid, respectfully represents to 
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this honorable court that he is a citizen of the United States and of 
the State of Iowa and resident of the county of Plymouth and State 
of Iowa. 
70 That on or about the 30th day of October, 1884, there was 
filed in the office of the clerk of the district court in and for 
Plymouth county and State of Iowa a petition in chancery, wherein 
one Hugh Campbell was plaintiff and vour petitioner and Mrs. John 
Manderscheid were defendants, in which petition, among other 
things, there was in substance alleged that your petitioner was keep- 
ing and maintaining a nuisance in the city of Le Mars, in the county 
aforesaid, such as is prohibited by chapter six, title eleven, and as 
amended by chapter 143, Laws of the 20th General Assembly of the 
Statutes of lowa, commonly known as the prohibition statute; and in 
said petition was a prayer for a writ of injunction, as is provided for 
in said statute: and afterwards one Joel Gardner commenced a sec- 
ond action against your petitioner in substance and in form the same 
as the one above referred to. 

That on or about the 30th day of March, 1885, temporary writs of 
injunction were issued in said action, and the reafter the same were 
served on your petitioner ; that thereafter vour petitioner answered 
in said cases, and the issues therein were joined and the said causes 
were regularly on the calendar of said court for trial at the October, 
1885, term thereof, at which time the following proceedings were 
had: The said plaintiff in said case, Hlugh Campbell, filed charges 
therein by affidavits in said case and in said court, alleging that 
your petitioner had violated said writ of injunction; also filed notice 
to show cause, &e. Whereupon geo petitioner filed a motion to 
strike the notice served. upon him by said plaintiff to show cause 
why he should not be fined for contempt from the files, which motion 
was overruled by the court, and to which ruling defendants duly 
excepted. Whereupon and at the same term of court your petitioner 
filed his demurrer to said proceeding, a certified copy of which is 

hereto attached and made a part hereof, which demurrer was 
7] by the court overruled, to which your petitioner duly ex- 

cepted; and afterwards and at the same term of court said 
plaintiff proceeded to read in evidence the affidavits filed by plain- 
tiff as aforesaid, after which it was ordered by the court, against the 
objections of your petitioner, that further testimony may be taken 
in said cause on the part of the plaintiff, by oral testimony, in said 
case from witnesses produced by plaintiff, and their testimony to be 
taken down in writing by the short-hand reporter of said court; to 
all of which your petitioner duly excepted. At the conclusion of 
the taking of said testimony the further hearing and trial of the 
same was adjourned until the March, 1866, term thereof, at which 
term of said court, without first having served your petitioner with 
a rule for that purpose, vour petitioner was compelled by s: ve court 
to answer unto the charge made against him for the violation of 
said writ of injunction, and under the order of said court, with your 
petitioner’s exceptance thereto, he did answer thereto by affidavits 
fully and completely, as he alleges, and should have been exoner- 
ated from said charge; but, to the contrary thereof, the judge of said 


lt cd a « 


38 EUGENE EILENBECKER ET AL. VS. 


court in each of said actions entered upon his docket a memoranda 
entry, which is hereinafter set out, and thereupon the clerk of said 
court ‘entered a record entry, both records of said court, as herein- 
after set out, which was not at all in conformity with the memoranda 
entry of said judge upon his docket, and the same was entered of 
record in said court by the clerk thereof, whereby your petitioner 
was fined as for conte mpt in the sum of five hundred dollars and 
ordered committed to prison for the term of three months in each 
of said proceedings, without any other or further trial or proceed- 

ings being had by said court than as aforesaid. 

And thereafter—that, is after said clerk had so spread such records 
upon the records of said court, which was not done by said clerk 
until after the adjournment of said court—and before such record 

entry had been submitted to the judge of said court for his 
72 approval and approved by him, the said clerk has assumed 

to and has issued a warrant for the arrest of your petitioner 
and delivered the same to the sheriff of Plymouth county, and your 
petitioner is about to be arrested and restrained of his liberty and 
thrust into prison thereby and thereunder, and your petition- al- 
leges that such will be done unto him, as he verily believes, if a stay 
of proceedings herein be not allowed. 

A complete record of all of which pleadings, processes, affidavits, 
orders, doings, and proceedings for greater certainty are hereto at- 
tached and made a part of this petition. Your petitioner claims and 
charges the facts and the law to be in connection with said proceed- 
ings and records that said court exceeded its jurisdiction and acted 
illegally and erroneously and is continuing to do so, in this— 

Ist. That said court exceeded its jurisdiction and had no power 
or authority to require your petitioner to make answer unto such 
charge of violating said writ of injunction at the time, place, and 
manner in which said court required it to be done. 

2d. That vour petitioner fully and completely answered unto the 
alleged charge of violating said writ of injunction and fully and 
completely established by preponderance of evidence that he had 
never violated said writ and should have been discharged, and that 
no reasonable grounds for charging him for a violation of said writs 
or either of them existed. ' 

od. That if it is honestly and fairly insisted by the said district 
court or the judge thereof that your petitioner did not satisfactorily 
answer unto such charge of violation of said writs that then said 
court and said judge had no power or authority to fine your peti- 
tioner as for contempt in a sum greater than fifty dollars and im- 

prison him for a longer period than thirty days, and that by 
3 the rendering of the decision and the order which said court 

did render and which said judge made and which was so 
entered by the clerk of said court the said court far exceeded its 
authority, power, and jurisdiction, and acted illegally, oppressively, 
and without the authority of law. 

4th. In entering the record so entered by the clerk thereafter, as 
by this petition show n, and issuing process thereunder, such record 
being a nullity, of no force or effect. 
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5th. In taking action as to such alleged or pretended contempt 
without any proper showing having first been made as to such con- 
tempt. 


6th. In receiving as evidence that which was not evidence in the 
pretended trial of said matter. 


7th. In refusing to try said matter in some manner or form pro- 
vided for the trial of matters to be tried in a court of record. 


8th. In punishing as for contempt without entering of record, as 
required by statute, the evidence upon which the court assumed and 
pretended to act. 


%th. In punishing the petitioner without trial by jury and with- 
out due process of law and in violation of constitutional guarantees. 


10th. In punishing with excessive fine and imprisonment in vio- 
lation of the constitutional guarantee provided in § 17 and § I] of 
art. 1 of the constitution of Lowa. 


lith. In punishing under a pretended act of the Legislature of 
the State of lowa which was never passed by said Legislature as re- 
quired by the constitution. 


12th. In violating and abridging vour petitioner’s constitutional 
guarantees as provided in § 14 of art. 14 of the Constitution of the 
United States. 


Wherefore your petitioner prays for, as he has no other 

74 remedy or redress, that a writ of certiorari do issue from thi, 

honorable court, directed to the said the district court of the 

State of lowa of the 4th judicial district in and for Plymouth 

county, and to C. Il. Lewis, judge of said court, and to W.S. Welli- 

ver, clerk of said court, and commanding said court and said judge 

and said clerk to certify fully and completely to this honorable court 

forthwith, or as speedily as may be practicable, or at a time and 

place specified by this honorable court, a full, complete, true, and 

correct transcript of the records and proceedings to this court, as 

well as all the facts in the case describing or referring to them or 

any of them, with convenient certainty, and to have then and there 

the writ of certiorari which this honorable court may issue, and 

that your petitioner may have a proper bond fixed that he may 

have a stay of all proceedings in said matter until the detertmina- 

tion of this case, and your petitioner have such other relief as may 
be proper in these proceedings, and have his costs. 

| ARGO & KELLY anp 
O. C. TREADWAY, 
Alt’ ys for Your Petitioner. 
Duly verified. 
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* Exuipsit A.” 


In the District Court of the State of Iowa in and for Plymouth 
County. October Term, 1884. Petition in Equity. 
JoHN CAMPBELL, PI’ff, 
vs. 
JoHN MANDERSCHEID and Mrs. JoHN MANDERSCHEID and NIc 
Keucu, Det’ts. 
The plaintiff, for cause of action against defendant, alleges— 
Par. 1. that plaintiff is a resident of Plymouth county, Iowa. 


Par. 2. That defendants are the owners of the following: 

70 described lot, together with the building situated thereon, to 
wit, lot nine in block five, in Le Mars, lowa. 

Par. 3. That the defendant, John Manderscheid, for months past 


has esi and now is engaged in selling intexieating liquors, to 
wit, ale, wine, beer, gin, brandy, whisky, and other intoxicating 
liquors, in said bvilding contrary to law, to wit, chapter six, title 
eleven, Code of lowa, and as amended by chapter 143, Laws of the 
20th General Assembly of Iowa, thereby and by so doing constitut- 
ing 2 public nuisance. 

Par. 4. That within said building are contained certain articles of 
furniture, to wit, counters, cases, shelving, chests, bottles, kegs, and 
other articles of furnishing used in selling and disposing of said 
liquors. 

Par. 5. Whereof- plaintiff prays, first, that a temporary injunction 
be issued restraining said defendant from further violating said law ; 
second, that upon final hearing said temporary injunction be m: ade 
perpetual : third, that by decree of the court the said nuisance be 
perpetually enjoined and abated and defendant, together with all 
employés, agents, or servants, be restrained and enjoined from here- 
after selling or in any manner disposing of intoxicating liquors on 
said premises or elsewhere in said county; fourth, for costs and 
such other —- further relief as to the court may seem just and equi- 


table. 
CURT DURLEY & HART, 
STRU B BLE RISHEL & SAR TORI, 
Att’ ys for PU Ff. 
Duly verified. 
Answer. 


Come now the defendants in the above-entitled cause and, answer- 
ing plaintiff’s petition filed here, state— 
Paragraph Ist. That the defendants deny each and every 
76 allegation in the petition not herein admitted. or otherwise 
answered. 
Par. 2d. Admit that paragraphs one and two of the petition are 
true. 
Par. 3. Deny that at any time since the 3d day of July, 1884, de- 
canees or either of them have been engaged in retailing any kind 
of liquors at any place in Plymouth county, Iowa. 
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Par. 4th. That defendant, John Manderscheid, has a legal permit 
and lawful authority granted him by the board of supervisors of 
Plymouth county, lowa, to sell intoxicating liquors for all lawful 
purposes. 

Par. 5th. Wherefore defendants demand that plaintiff’s bill be 
dimissed, and that they have judgment against plaintiff for cost. 

ARGO, KELLY & AUGIR, 
Att’ys for Defendants. 
Duly verified. 


Filed in my office Nov. 15th, 1854. 


W.S. WELLIVER, Clerk D. C. 


And now comes the plaintiff, and by leave of the court, files this 
amendment to his petition, and alleges that since the original peti- 
tion was filed herein one Nie Keirsh or Keirch has become in some 
way interested in the saloon business now and heretofore carried 
on in the premises described in the petition, either as part owner or 
as employe of the defendant Manderscheid, and is now engaged in 
selling intoxicating liquors—many kinds—in said building, the 
names of the various kinds of liquors being to the plaintiff un- 
known, and is thereby violating the statute of Iowa, to wit, chapter 
six, title eleven, Code of lowa, thereby and by so doing constituting 

and maintaining a public nuisance. 
77 Wherefore plaintiff prays that said Nic. Keirsh be made a 
defendant in this cause; that a temporary injunction’ be 
issued against him, as well as the other defendants, and that he be 
made subject to the full prayer of said original petition. 
CURTIS, DURLEY & HART, 
STRUBLE, RISHEL & SARTORI, 
Alt’ys for PU. 
Duly verified. : 
W.S. WELLIVER, Clerf. 


Filed Mareh 26th, 1885. 


It was agreed and consented in open court that defendants’ answer 
shall apply to and be considered as an answer to both the original 
and amendment to the petition. 


Notice. 
To said defendants: 


You are hereby notified that on March 28th, 1885, the plaintiff in 
this cause will move the court for the issuance of a writ of injune- 
tion as prayed for in the petition, and that Nick Kirsh has been 
made a party defendant to the above suit. 

STRUBLE, RISHEL & SARTORI, 
Att’ys for Pl’ff. 
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Motion for Temporary Injunction. 


The plaintiff in the above cause moves the court for the issuance 
of a temporary injunction in this cause, notwithstanding the order 
of the court heretofore made in denying such writ, upon the grounds 
that since said date the supreme court of fowa has rendered a decis- 
ion in the ease of Littleton vs. Fritz (a copy of which 1s now on file 
with the clerk of this court) in which it is held that under the pres- 
ent statutes of lowa such writs are authorized. 

STRUBLE, RISHEL & SARTORI, 
CURTIS, DURLEY & HART, 
Att’ys for Pl. 
78 Filed in my office March 26th, 1885. 
W. 8S. WELLIVER, Clerk. 


And now, to wit, on this 28th day of March, A. D. 1885, it being 
the 12th day of the regular March term of said court, this cause 
coming on for hearing upon the motion of the plaintiff for a tem- 
porary injunction, the plaintiff appearing by his attorneys, Curtis, 
Durley & Hart and Struble, Rishel & Sartori, and the defendants 
Manderscheid by their attorneys, Argo, Kelly & Augir; and the 
court, aiter considering the pleadings and the evidence adduced in 
the cause, finds that the plaintiff is entitled to a temporary injunc- 
tion as prayed in the petition. Whereupon it is ordered that upon 
the filing and approval by the clerk of this court of a good and suf- 
ficient bond in the sum of oue hundred dollars a temporary injunc- 
tion issue enjoining and restraining the defendants and each of them 
from selling or In any manner disposing of any kind of intoxicating 
liquors, to wit, ale, wine, beer, gin, brandy, whisky, or any other in- 
toxicating liquors, in or upon the following-described premises or 
elsewhere in said county, to wit, lot 9, in block 5,in Le Mars, Iowa 


Writ of Injunction. 


The State of fowa to John Manderscheid, Mrs. John Manderscheid, 
and Nic. Kirsh: 

Whereas Hugh Campbell, as plaintiff, has heretofore filed in the 
office of the clerk of the district court of the State of Iowa in and 
for Plymouth county a petition duly sworn to, making John Man- 
derscheid, Mrs. John Manderscheid, and Nic. Kirsch defendants 

therein and praying that they be restrained from selling or 
79 disposing of any intoxicating liquors, to wit, ale, beer, gin, 

brandy, whisky, or any other intoxicating liquors, in or upon 
the premises situated as follows: Lot 9, in block 5, in Le Mars, Iowa, 
or elsewhere in said county, and that you, said Joinand Mrs. John 
Manderscheid, be restrained from using or permitting to be used 
said building for such purpose or any part of said premises; and 
whereas the district court of Plymouth county, Iowa, has made an 
order allowing said writ of injunctien to issue upon the filing of of 
a bond with sureties pursuant to said order; and whereas said order 
has been complied with and such bond filed and sureties approved : 
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Now, therefore, you, the said John Manderscheid and Mrs. John 
Manderscheid and Nic. Kirsh, defendants as aforesaid, are hereby 
strictly enjoined and restrained from selling or in any manner dis- 
posing of any intoxicating liquors, to wit, ale, wine, beer, gin, brandy, 
whiskey, or any other kind of intoxicating liquors, upon said prem- 
ises, to wit, lot 9, in block 5, in Le Mars, lowa, or elsewhere in said 
county,and you, said John and Mrs. John Manderscheid, are hereby 
strictly enjoined and restrained from using or permitting to be used, 
for the purpose of selling intoxicating liquors, the said building 
situated on said above-described lot or any part of said premises 
until the further order of our district court in the premises; and 
this injunction you must strictly observe under the penalties of the 
law. 

Witness my hand and seal of said district court, hereto aflixed, at 
Le Mars, Iowa, on this 30th day of March, 1885. 

W. 8S. WELLIVER, 
Clerk District Court. 


Served Mareh 30th, 1885. 
liled in eclerk’s office June 18, 1885. 


And now, at this time, to wit, Oct. 16th, A. D. 1885, plaintiff 
80 files affidavit charging contempt and violation of injunction 
and asks rule on def’t, John Manderscheid ; rule granted, re- 
turnable Monday at 9 a.m. And afterwards, on the 19th day of 
October, A. D. 1885, plaintiff files notice of rule served and defend- 
ant files motion to strike affidavit from files. Motion overruled and 
defendant excepts. And afterwards, on the 19th day of October, 
1SS5, defendant files demurrer; demurrer overruled and defendant 
excepts ; evidence taken in contempt case on part of plaintiffor com- 
plainant. And afterwards, on the 23d day of October, 1585, pl’ff 
files proof by way of affidavits, and defendants allowed until Satur- 
day, 2 }). In., to file counter-allidavits ; by consent defendant Man- 
derscheid to file written explanation in 17 days,and to be submitted 
thereafter, in vacation, within five days, and determined in vacation 
as of this term. 


Demurrer. 
Demurrer to application of pl’ff for order to show cause. 


Come now defendants in the above-entitled cause and demur to 
the information of the violation of the injunction issued herein 
for the reasons: 

Ist. That as suflicient'showing is made in the application of plain- 
tiff for the order to show cause that any injunction las ever issued 
or been served upon the defendant herein and no authenticated 
copy of said injunction and service thereof is attached to said appli- 
cation, as required by section S405 of the code, 

2d. That the affidavit of plaintilfs attorney, filed herein to show 
a violation of said injunction, does not show that said afliant pos- 
sesses any knowledge of said violation of said writ. 
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od. That chanter 143 of the Acts of the 20th Gen’l Assembly of 
Iowa, and especially section 12 of said act, is null and void because 
in conflict with sections nine, ten, and eleven of article one 
81 of the constitution of Iowa, and therefore this court has no 
power to punish defendants for a violation of said injunction ; 
is null and void because the same is in conflict with the 14th amend- 
ment to the Constitution of the United States and with the act of 

Congress of the United States known as the “civil rights bill.” 

ARGO, KELLY & AUGIR, 
Atty’s for Defendants. 


Affidavit of Violation of Injunction. 


I, I. S. Struble, being duly sworn, do depose and say that Iam one 
of the attorneys for plaintiff in the above-entitled cause and have 
been since the commencement of said cause; that on the 30th day 
of March, 1885, a writ of injunction was issued out of the office of 
the clerk of the district court in and for said county enjoining and 
restraining the defendants, John Manderscheid and Nie Kirsch from 
selling or In any manner disposing of any kind of intoxicating 
liquors upon the following-described premises, situated in Plymouth 
county, lowa, viz., lot 9,in block 5,in Le Mars; that on said March 
30th, 1885, said writ of injunction was duly served upon said de- 
fendants, John Manderscheid and — Kirsch, by G. Haerling, sheriff 
of Plymouth county, lowa: that affiant is informed and _ believes 
the said Jolin Manderscheid is now, or for some montlis past has 
been, engaged in selling intoxicating liquors upon said premises 
in violation of said writ of injunction and of the statutes of Iowa. 

Wheretore affiant, on behalf of the plaintiff and others, asks for a 
rule upon said John Manderscheid to show cause why he should not 


be punished for contempt of court. 
I. 8S. STRUBLE. 


Tn 


Sworn to before me and subscribed in my presence by said I. 
Struble this 15th day of October, 1885. 
CHAS. H. HART, 
Notary Public. 


Filed in my office Oct. 16th, 1885. 
82 W.S. WELLIVER, Cler’. 


In the District- Court of Plymouth County, Iowa. October, 1884, 
‘Term. 
Hugh Campbell 
Us. 


John Manderscheid e¢ al. 


And now, at this time, to wit, October 20th, 1884, defendants are 
given 30 days to fileanswer ; and afterwards, to wit, November 14th, 
1884, defendants file answer. 


THE DISTRICT COURT OF PLYMOUTH COUNTY, IOWA. 45 


In the District Court of Plymouth County, Iowa. March Term, 
1885. 


Hugh Campbell 
Us. 


John Manderscheid et al. 


And now, at this time, to wit, March 26th, 1855, plaintiff files 
motion for temporary injunction. I[learing set for Saturday, 9 a. m. 


Motion. 


Comes now the defendants and move the court to strike from the 
files the affidavit and application for order to show cause why de- 
fendant should not be punished for contempt, for this reason, that 
no such proceedings can be had on equitable action as such, but 
‘an only be brought and prosecuted in the name of the State of 
Towa. 

ARGO, KELLY & AUGIR, 
Att’ys for Def’. 


Filed in my office Oct. 19, 1855. 
W.S. WELLIVER, Cler<. 


Demurrer to Application to Plaintifif or Order to Show Cause. 


83 Come now the defendants in the above-entitled cause and 
demur to the information of the violation of the injunetion 
issued herein for the reasons— 

Ist. That no sufficient reasonjs made in the application of plain- 
tiff for the order to show cause that any injunction has ever been 
issued or served upon the defendants herein, and no authenticated 
copy of said injunction and service thereof is attached to said ap- 
plication, as required by § 5405 of the code. 

2d. That the aflidavit of plaintiff’s attorney filed herein to show 
a violation of said injunction does not show that said affiant pos- 
sesses any knowledge of any violation of said writ. 

od. That chapter 14° of the Acts of the 20th General Assembly of 
lowa, and especially section 12 of said act, is null and void, because 
in conflict with sections nine, ten, and eleven of article one of the 
constitution of lowa, and therefore this court has no power to pun- 
ish defendants for a violation of said injunetion. 

vd. That said act of the General Assembly of Iowa authorizing 
this court to punish defendants for a violation of said injunction is 
null and void because the same is in conflict with the Lith amend- 
ment to the Constitution of the United States and with the act of 
Congress of the United States known as the “ civil rights bill.” 

ARGO, KELLY & AUGIR, 
Attys for Def't. 

Filed in my office October 19th, 1555. 

W. S. WELLIVER, Clerk. 


AN LN EE RRR mam on 


46 EUGENE EILENBECKER ET AL. VS. 


Notice. 


To John Manderscheid, defendant : 
You are hereby notified that by a rule of the district court 
of Plymouth county, Iowa, made at the present term of said 
84 court, you are ordered to show cause, on Monday, October 
19th, 1885, at 9 o’clock a. m., why you should not be pun- 
ished for violating the writ of injunction issued in this cause and 
served upon you. 


STRUBLE, RISHEL & SARTORI, 
Attys for Pl ff. 
Served Oct. 16th, 1885. 
Orai Lvidence. 


Defendant at this time objects to any proceedings had in this 
cause, for the reason that defendants are not ready to proceed ; also 
objects to calling any witnesses and the taking of their oral testi- 
mony, because that mede of taking the evidence is incompetent and 
not provided by statute ; overruled ; defendants excepted. 


Crarence Hink ey, called for plaintiff and being swern, testifies 
as follows: | 

I am not personally acquainted with John Manderscheid ; I know 
him by sight; am acyuainted with his place of business on Main 
street. I have obtained intoxicating liquors there since Mareh 50th, 
1885; don’t know the exact time. I go there quite often. Last 
time I was there was fore part of this month. At that time got beer; 
were a few other persons there. [le sold the beer to me himself. I 
don’t think I paid forit. [ liave obtained liquor from him oceasionally 
fora number of years. I couldn’t sav I received liquor from him 
in that place since March last. The last time I got beer was the 
fore part of October. Mr. Wood and Mr. Ruth was with me ; also 
Mr. McClaren. There isa bar in this place and glasses ; couldn’t say 
as to whether tlicre were bettles or not. 


Cross-examination. ; 


lam the same witness who appeared in the Neth case, and was 
in there on the same occasion I was in Neth’s place; went 

85 into Manderscheid’s after Iwas inat Neth’s. It was the same 
day. Ruth and Wood went with me into both places; don’t 

know how many drinks I got that day; by the number, however, 
don't think I was intoxicated. I came ‘in town that day, in the 
afternoon, and went out in the evening; don't know how many 
saloons [ visited that afternoon; didn’t go around to quite all the 
saloons in town; don’t know whether [ drank more than once in 
each saloon; might have drank more than once at some of them : 
drank a great many times that afternoon, during the time I was in 
town, and was not drunk ; don't know whether the liquor was in- 
toxicating; told several that we had been around saloons and 


drank. 
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Joun N. Horrmay, called for plaintiff, and testified as follows: 


I have lived in Lemars for three years. Idodraying ; have done 
draying for John Manderscheid; have hauled ordinary beer kegs 
full of something during the summer; have hauled some since 
May 30th, 1885, from the cars to his brick warehouse; dont know 
what was in the kegs or barrels that I hauled into the warehouse ; 
have hauled barrels which are commonly used fer whiskey to the 
warehouse from the depot; did't read any of the lettering on the 
barrels. The barrels were, some of them, colored and some natural 
wood color. ‘They were placed in his ice-house, on the back part of 
the lot occupied by the saloon. I did this hauling for Mander- 
scheid, and he paid me for it. I hauled some kegs from this ware- 
house to other saloons; have been in the saloon which was owned 
by John Manderseheid before he was enjoined—quite a number of 
times since it was opened up afterwards; have sometimes seen him 
in the room ; got something to drink in the saloon; don’t know 
what it was. I drank lager beer in the old country; never got any 
beer in that saloon when Manderscheid was present; didn’t get any 

intoxicating liquors there; have never seen Manderseheid in 
86 said saloon since 30th of March, behind the bar or waiting 

on customers; don’t know whether the barrels and kegs 
which I hauled from the ears and placed in Manderscheid’s ice- 
house contained any beer or what they contained. I never drank 
any beer or whiskey in that saloon since March 50th, 1855, sold or 
given me by Manderscheid. 


GrorGE Hopam, called by plaintiff, testified as follows : 


[ live in Le Mars; lived here for ten vears. I am aequainted with 
Manderscheid, and know the saloon formerly occupied by him on 
Muin street, next to Kaiser’s boot and shoe store; have been in 
there since March, 1885, but don’t know whether Manderscheid 
opened it up since then or not; was last in there two or three weeks 
ago; think I have been in there about twice since 1855, and think 
I saw Manderscheid on one of these occasions. Ie was standing 
around in the saloon. I had a drink there once since March. At 
the time I got this drink Manderscheid was standing in the room 
talking to some parties. He had some papers in his hand and a 
pencil; didn’t stay there more than two or three minutes; think 
this was in the latter part of September. There were other men in 
the saloon, but I didn’t pay any attention as whether they drank or 
not. The person who waited on me on that occasion and who was 
the bartender—I don’t know his name; did not see Mr. Mander- 
scheid’s son Johnny there either of these times. 


Cross-examination. 


The time that I drank in there I did not get anything to drink 
from Mr. Mandersecheid. He did not wait on me. Ile and some 
other people were there in the room, but was not doing anything 
about the bar. Neither Manderscheid or any other person made 
any objections to me drinking in there; have never seen a billiard 
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table in that place. The place at which I drank is called a 
87 bar; saw the same thing there when it was a boarding-house ; 
don’t know what you would call it. 


Maxrcotm Woop, called by plaintiff, testified as follows: 


Am acquainted with John Manderscheid. During the last few 
months lave been in the saloon next to Kaiser’s boot and shoe store, 
on Main street, and have procured there from Manderscheid intox- 
icating liquors, and drank. I was there last some time the fore part : 
of this month. I got beer. He sold it to me in person; was in 
there prior to that time some time in July; bought beer from Man- 
derscheid that time. These are the only times I got intoxicating 
liquors there during the last few months; haven’t got any Intoxi- 
cating liquors from Manderscheid since March except those two 
times. Other men were drinking at the bar this time I was speak- 
ing of in July; and at this time later I speak of he handed out 
liquors to other persons. 


Cross-examination. 


[am not sure whether I went in with Hinkley or met him after 
I went in there; have known Manderscheid for seven or eight 
years. I am sure he was in there as | have stated. I got beer twice 
of Manderscheid since Mareh. I think I drank one glass of beer 
each time, but I wouldn’t be positive; don’t know that we boys | 
were going around from saloon to saloon on a tour of inspection. 
We were in several saloons that day. In some saloons we drank 
more than one giass; in others we didn’t; can’t give the day of the 
month we were in Manderscheid’s. ‘The other time we were in there 
was on the 9th day of July; don’t know what day of the week it 
Was; it wasn’t on Sunday. 


I, 1. 8S. Struble, being duly sworn, depose and say that I am a res- 
ident of said county and State and have been for 13 years; that I 
know the saloon referred to by A. P. McLaren and others 
83 whose aflidavits will be filed in this case, and that the same 
is on lot 9, block 5, in Lemars, Ia. 
I. 8. STRUBLE. 


In the District Court of Iowa in and for Plymouth County. Nos. 
70, 77, 34, 88, 108, 111,115. Equity. 


Submitted March 3d, 1886. 


Before Hon. C. H. Lewis, judge; W. E. Cody, reporter., 


Appearances: For pl’'ffs, Struble, Rishel & Sartori; for defendants, 
Argo, Kelly & Augir and O. C. Treadway. 


Defendants object to this proceeding and trial because the court 
has no jurisdiction to try the defendants without a jury. Defendants 


= 
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have not been indicted, and we ask that this objection apply to and 
be considered made to all the cases. 


No. 75. Equity. 
Hugh Campbell, P1’ff, 


John Manderscheid, Def’t. 


At this time the pl’ff offers in evidence writ of injunction herein 
with return of the officer thereon. 

Marked “ Exhibit A.” 

Objected to by the def’ts for reason that there is no case pending 
before this court upon which this testimony is admissible, there be- 
ing no cause now on trial; and the same is incompetent, immaterial, 
and irrelevant. : 

Overruled; def’ts except. 

Def’ts offer to file affidavits. 

Objected to by the pl'ff for the reason that the def’ts were to show 
cause on the first day of the term. 


By the Court: Under the circumstances we will allow them 
SU to be filed. 


Def'ts offer in evidence the aflidavits of John Manderscheid, 
J. P. Kieffer, John Engalls, M. Stone, Carl Furehner, Albert Metz- 
meyer, J. C. Morris, M. Daly, Arthur Hebb, Nick Heltzner, W. H. 
Redwig, W. H. Philleo, James Mohan, P. Kk. Edwards, J. C. Hay- 
ward. 


No. 77. 


Wesley Hitt, PI’ff, 
vs. 
Matt Kale et al., Def’ts. 


The pl’ff offers in evidence the writ of injunction issued herein, 
marked Exhibit “ A.” 

Also the return of the officer thereon. 

Same objection as stated in the case last above. 

Same ruling; def ‘ts except. 


Mr. Trepway: I must confess that [ do not understand this pro- 
ceeding. We started in totry the Neth case, and that was continued 
for the present, and also the Manderscheid, and before any trial is 
had on that we find ourselves in 5 or 4 other cases 

No. 2. 

No. S-l. 

G. N. Thompson, P1’ff, 

US. 
Henry Brauch et al., Def’ts. 
The pl’ff offers in evidence writ of injunction heretofore issued 


in this case; also the return of the officer. 
i—s70 


Pele FRR 


: 
: 
: 
: 
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Marked Exhibit “A.” 
The def’ts make the same objection as in No. 75. 
Same ruling; def’ts except. 
The def’ts file the affidavits of the def’ts Brauch and Peter 
90 Retchferger; also of J. C. Clos, John Ketes, Frank Miller, 
and Fred. Becker. : 


No. 87. 
D. C. Reynolds, PI’ff, 


vs. 

John B. Greenen, Def’t. 

PI'ff offers in evidence the writ of injunction heretofore issued 
herein with the return of the officer. 

Same objection as in number 75; same ruling; def’t excepts. 

Marked Exhibit “A.” 

The def’t files affidavits of John B. Greenen and Elizabeth 
Greenen. 


No. 88. 
L. M. Garner, P1’ff, 


Us. 

John P. Medinger et al., Def’ts. 

Pl’ff offers in evidence the writ of injunction heretofore issued 
herein with the return of the officer thereon. 

Def'ts object ; same objection as in No. 75; same ruling; def ’ts 
except. 

The def’ts file the affidavits of Eugene Eilenbecker, Arthur Hebb, 
John Engalls, Carl Furehner, John C. Morris, Albert Metzmever, 
P. K. Edwards, and J. C. Hayward. 


No. 108. 


Joel Gardner, P1’ff, 
Us. 
Nic Jakop et al., Def’ts. 
PI’ff files notice of rule as to Nie Jacob and John Manderscheid. 
Objected to by def’ts as incompetent, immaterial, and 
91 irrelevant, hot being a proper paper known or required in 
tue trial of this case. 
No. 3. 
In any form or phase of it. 
Objection overruled ; def’ts except. 


The def’t files the affidavits of Nie Jacobs. Nic Schaul, Peter 
Smith, Nic Heltzner, and J. C. Hayward. 


e-. 
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No. 11. 
Wm. H. Briggs, PI’ff, 


vs. 
John Peyson et al., Def’ts. 


P|’ff files notice of rule and service thereon. Defendant — same 
objection asin last case above noted ; same ruling; def’ts except. 

The pl’ff also offers in evidence the writ of injunction heretofore 
issued herein with the return of the officer thereon. 


Same objection as in No. 75. 
Same ruling as last above ; def’ts except. 


Def’t files affidavits of John M. Peyson, Henry Nye, Katie Peyson, 
Geo. Verhule, and A. Tyxka. 


No. 115. 
G. J. Gray, PI’ff, 


Us. 
Theodore Elskamp, Def’t. 
P)’ff offers in evidence notice to appear and show cause. 


Same objection as in the case last above; same ruling; def't 
excepts. 

Also offers in evidence the injunction heretofore issued herein 
with the return of the officer thereon, marked Exhibit “A.” 


92 CounsEL FoR Der’r: In this case it was agreed that 

it should be continued, and we did not prepare any affida- 
vits. Def’t now asks time until the next term to prepare aflidavits, 
as per agreement, 


In No. 75, Campbell vs. Manderscheid, the def’t moves to strike 
out all the evidence and affidavits introduced on the part of plif, 
for the reason that the same is incompetent, immaterial, and espe- 
cially for the reason that the deft has never been served with any 
rule to appear and show cause, as required by law. 


CovnseLt FoR Pi'rr: We desire to show that this man was served 
with notice prior to the October term of this court and this case was 
entered upon under that notice. 

Mr. Trepway: I ask now, in behalf of the deft, that this case be 
dismissed and an order entered dismissing the case at pl’tl’s costs, 
there being no evidence adduced to substantiate the case on trial. 


Overruled ; deft excepted. 


I, W. E. Cody, official reporter of the 4th jud. district of Iowa, 
hereby certify that the above and foregoing is all the evidence 
offered and received on the trial of the above-entitled causes, so far 
as the same was taken at the February, 1886, term of the district 
court of lowa in and for Plymouth county, with the objections of 


| 
| 
| 
: 
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counsel, rulings of the court thereon, and exceptions of counsel 
thereto. 
W. E. CODY, 
Official Reporter, 4th Jud. Dist., Iowa. 


I, A. P. McLaren, being duly sworn, do depose and say that I am 
a resident of Woodbury county, Iowa; that I am personally ac- 
quainted with the defendant, Jno. Manderscheid, and have known 
him since about May 20th, 1885; that I was in Lemars, Ia., 
93 almost continuously from May 20th, 1885, to July 4th, 1885, 
and again on Oct. 2d and 38d, 1885; that I am acquainted 
with the saloon kept by said Manderscheid in a frame building next 
to Kaiser's boot and shoe store, in Lemars, fa.; that during part 
of the month of June and up to July 4th, 1885, I frequently pur- 
chased lager beer and other intoxicating liquors of said defendant 
at his saloon above named, situated, as affiant is informed and be- 
lieves, on lot 9, in block 5, in Lemars, Iowa, and in his presence and 
at said place drank and paid for the same; that at said time I saw 
said Mandersc:..d sell to numerous other persons at said place. I 
further depose cud say that I purchased of said John Manderscheid, 
at said saloon, intoxicating liquors and then and there drank the 
same. On October 2d, 1885, and on the 3d day of October, 1885, in 
company with C. H. Hinkley, Maleom Wood, and Hartzel Ruth, I 
visited said saloon and procured of said John Manderscheid intoxi- 
eating liquors, which said John Manderscheid furnished us in per- 
son; that I saw said Manderscheid on said Oct. 3d, 1885, sell beer 
beer and other intoxicating liquors to other persons in said saloon ; 
that a regular saloon bar with bottles and glasses is maintained in 
said saloon and a regular saloon business carried on there. 


A. P. McLERAN. 


We, C. A. Hinkley, Maleom Wood, and Hartzel Ruth. being duly 
sworn, do depose and say and each for himself says that he is a resi- 
dent of said county and State; that he is acquainted with defend- 
ant, John Marderscheid, and his saloon, next door north of Kaiser’s 
boot and shoe store, on Main street, in Lemars, Ia.; that on Oct. 3d, 
1885, each of us, with one A. P. McLaren, visited said saloon’ and 
while there were furnished lager beer by said John Manderscheid, 
who was then and there tending the bar of said saloon in person; 

that while in there we saw other people step up to said bar 
94 and saw said Jno. Manderscheid set out tothem liquors of some 
kind to drink. 
C. A. HINKLEY. 
M. A. WOOD. 
HARTZEL RUTH. 
Duly verified Oct. 22d, 1883. 


I, M. A. Wood, being duly sworn, do depose and say that I am a 
resident of said county and State; that I am acquainted with said 
John Manderscheid, def’t, and his saloon, next door north of Kaiser’s 
boot and shoe store, on Main street, in Lemars, Lowa: that on July 
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9th, 1885, at said saloon, I purchased of Jolin Manderscheid in per- 
son a glass of lager beer and drank and paid for the same; that at 
the same time and place other persons were buying of said John 
Manderscheid and drinking beer and other intoxicating liquors at 
said bar; that James Hughes, of said county, drank with affiant at 
the same time. 
M. A. WOOD. 
Duly verified Oct. 23d, 1855. 


Filed in my office Oct. 28d, 1885. 
W.S. WELLIVER, Clerk. 


In the District Court of the State of lowa in and for Plymouth 
County. 


Huan Camppett, PI’ff, vs. Joun MANpderscueip, Def’t. 
Affidavits in Procedure in Contempt. 


STATE OF Iowa, - 
on. 
Plymouth County, f 


I, John Manderscheid, on oath depose and say that I am the de- 
fendant named in the precept filed by plaintiff in the above-entitled 
action; that I deny having violated the writ of injunction served 
upon me in said cause; that as soon as said writ of injunction was 

served upon me enjoining me from keeping saloon or selling 
DD or giving away intoxicating liquors of every kind whatsoever 

therein as a saloon-keeper in Lemars, lowa, and in the build 
ing described in said precept, and immediately thereafter and on 
the 28th dav of Marelr, 1885, I closed up said saloon, and the same 
remnained closed until about the 2d day of June, 1885, when it was 
reopened by one Henry Manderscheid, Sr.; that on or about the 
15th day of May, 1585, I sold said saloon property to Henry Man- 
derscheid, Sr., and deeded the same to him, and have not since said 
date been the owner of said property orany interest therein, or have 
I had any control thereof. The said sale as aforesaid included the 
lot, building, and all furniture and fixtures thereon and therein, 
and that since the said writ of injunction was served upon me | 
have not been engaged in the business of saloon-keeping or selling 
intoxicating liquors of any kind whatsoever at retail within the 
county of Plymouth or elsewhere myself or as the clerk, agent, or 
emplové of any other person; neither have I since said time given 
any intoxicating liquors of any kind away; that I have no recol- 
lection of having drawn any beer or set up any drinks to any person 
im the saloon formerly owned and carried on by me since the in- 
junction was served upon me as aforesaid, as Is alleged in said pre- 
cept and set out in the affidavits and testimony produced by plaintiff 
in this action; that, although I have no recollection of drawing any 
beer or handing any beer or any other intoxicating liquors to the 
persons testifving on behalf of the plaintiff in this cause or to those 
whose affidavits are attached to said precept, still, if I did at any 
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time do so, it was with no intention of disobeying said injunction or 
committing a contempt of court, as I understood and believed that 
when I disposed of my saloon business and property and discontin- 
ued the business entirely I was relegated to the rights and privileges 
of an ordinary, free American citizen, and that any voluntary ac- 
commodation which | might grant to a barkeeper or a clerk in a 
saloon in Lemars would not be a violation of said injunction 
96 nor any act of contempt of this honorable court. | further 
depose and say that I have read the testimony of Malcolm 
Wood, given at the last October term of the district court in and for 
Plymouth county, in this cause, wherein hestates that he was in my 
saloon, the premises described in said precept, on the 9th day of 
July, 1885, and saw James Hughes and Mr. Duus therein, and that 
I was behind the bar and passed out beer for bim and others to 
drink, and that I most emphatically state on my oath that said 
statement of said Wood is false in every particular; that I was not 
in said saloon on said day; that I went to Sioux City on the nine 
o’clock train a. m. of Thursday, July 9th, 1885, and did not return 
therefrom until 1.40 oclock a. m. of Friday, July 10th, 1885; that 
while in Sioux City and on the afternoon of said 9th day of July I 
was met there by J. P. Kieffer, Esq., editor of the Lemars Globe, and 
he was there with me transacting some business and returned to 
l.emars with me on the same train; that I do not remember of ever 
having seen said Wood in said saloon during the time it was owned 
and earried on by me or since it has been owned and carried on by 
others, although I know the man when I see him; that since said 
writ of injunction was served on me and the saloon property as 
aforesaid [ have neither owned or controlled any property, building, 
or place in which intoxicating liquors have been sold at retail or 
given away. 
[ would therefore respectfully request this honorable court that 
this proceeding be dismissed, and that this deponent be discharged 
with cost. 


JOHN MANDERSCHEID. 


Subseribed and sworn to before me and in my presence by the 
said John Manderscheid this 27th day of November, 1885. 
J. C. KELLY, 
Notary Public. 


[SEAL.] 


97 STATE OF Towa, | 
‘ at» | 
Plymouth County, | 


I, J. P. Kieffer, on oath depose and say that Iam a citizen of Le- 
mars, in said county, and have resided in said city during nearly 
four vears; that I am well ecquainted with John Manderscheid, the 
defendant in this case, and have known him during the period of 
my residence in Lemars; that on Thursday, the 9th day of July, 
1885, I remember that John Manderscheid, the said defendant, went 
to Sioux City, lowa, leaving Lemars on the 9 o’clock a. m. Illinois 
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Central train of said day. I had been in his company that morn- 
ing and accompanied him to the train and saw him off. It was 
agreed upon between us previous to his departure on that day that 
should he not return on the four o'clock p. m. train of said day I 
should go down to Sioux City on the six o'clock p.m. St. Paul train 
of said day and meet him there. I was at the depot at the 4 o'clock 
p. m. train of said day, but said Manderscheid did not return. I 
therefore went to Sioux City on the 6 o'clock p.m. — of said day, 
and on my arrival met Mr. Manderscheid there, where we remained 
until the train going north the next day at 1.40 o’clock a. m., July 
10th, 1885, which we, Mr. Manderscheid and myself, took, and 
reached Lemars a little after 1 o’clock a.m. Friday, July 10th, 1S88. 
[ am positive as to these dates, having refreshed my memory in re- 
lation thereto by referring to things done and business transacted 
on that occasion. 
JOHN P. KIEFFER. 

STaTe OF Iowa, |... 

Plymouth County, | a 


[, John Engalls, upon oath do depose and say that I am a citizen 
and a resident of the city of Lemars, in said county, and deputy 
marshal of said city; that I have resided in said city for upwards of 

five years and am well acquainted with John Manderscheid, 
98 the defendant in this action or proceeding; that I know of 
my own personal knowledge of the date when said Mander- 
scheid was enjoined from selling, disposing of, or giving away intoxi- 
cating liquors in Lemars, lowa, and have personal knowledge of the 
fact that as soon as he was so enjoined he closed up his saloon and 
quit the business; that said saloon remained closed for several 
weeks and was then opened by other parties, as | was informed and 
believe; that since the opening of said saloon as aforesaid | have 
been therein almost every day and some days several times; that 
during the period from the time the saloon was reopened as afore- 
said until the commencement of this action I never saw said Man- 
derscheid behind the bar or sell or give away to any person any 
intoxicating liquors of any kind or wait upon any customer in said 
saloon, although I have sometimes seen him in said saloon drinking 
with other customers outside of the bar. Lither John Po Maes or 
Henry Manderscheid and sometimes both of them were behind the 
bar waiting on customers at the times when I have been in said 
saloon as aforesaid. 
JOHN ENGALLS. 
STATE OF Iowa, is 
Plymouth County, { ashe 


I, M. Sutton, on oath depose and say that I am by trade a ear- 
penter and builder; that I have resided in the city of Lemars for 
about ten years last past; that I am well acquainted with John 
Manderscheid, one of the defendants in the case now pending in this 
court, wherein Hugh Campbell is plaintiff! and John Manderscheid 
et al. are defendants; that I know when the writ of injunction was 
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served upon him in said cause; that as soon as he was enjoined 
from selling and disposing of intoxicating liquors he closed up his 
saloon, locked the doors, and placed a shingle on the front door on 
which was written, Saloon closed, and that the same remained closed 

about two months; that I have been in said saloon frequently 
99 since the same opened up after it was closed as aforesaid, but 

have never seen said Manderscheid waiting on customers or 
selling or offering to sell or give away any intoxicating liquors 
whatever since he was enjoined as aforesaid. 

M. SUTTON. 


STATE OF IowaA, 1 


\ U 
e 


Plymouth County, § 


I, Carl Furchner, on oath depose and say that I am acquainted 
with John Manderscheid, the party defendant in the proceeding for 
contempt brought in this court, wherein Hugh Campbell is plaintiff 
and John Manderscheid et al. are defendants; that I know, of my 
own personal knowledge, of the said Manderscheid being enjoined, 
and that immediately after the injunction was served upon him in 
this case that he transferred tie said property, being the premises 
described in the affidavits filed in this case by the plaintiff, and sold 
out his business and all his saloon interest in Lemars, Iowa, and has 
not since that time been interested, directly or indirectly, in the 
keeping of any saloon or in the selling at retail of beer or any other 


intoxicating liquors. 
CARL FURCHNER. 


STATE oF Towa, = 
Plymouth County, f°’ 


I, Albert Metzmeyer, being duly sworn, do depose and say that I 
am 28 years of age; have lived in Lemars, in said county, for over 
two years past; that | am engaged in clerking for Spring Bros. in 
their hardware and machine business; that I am well acquainted 
with the defendant, John Manderscheid, and remember the time 
when the writ of injunction was served on him in the above-entitled 
rause; that I know, from my own personal knowledge, that as- soon 
as said writ of injunction was served upon him he sold out his saloon 
business, and has not since been engaged in any way in keeping a 

saloon in or about said premises or in the city of Lemars; that 
100 =I have been in said saloon formerly conducted by the said 

Manderscheid frequently since the same has been conducted 
by the parties to whom Mr. Manderscheid disposed of it, but have 
never seen Mr. Manderscheid in said saloon selling or offering to 
sell or give away any intoxicating liquors; that the building in 
ae said saloon was kept is just across the street from’ my place of 

usiness. 
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STATE OF Iowa, 
Plymouth County, § 


J, Arthur Hebb, upon oath depose and say that I am 26 years of 
age and by profession a printer, and have been engaged as foreman 
of the “ Globe ” office for the past year; that I have resided in Le- 
mars for the past two years; that I remember the time when the 
said defendant was enjoined from selling or disposing of or giving 
away intoxicating liquors in his building deseribed in the above- 
entitled action; that | know that immediately aft): he was so en- 
joined he desisted from making any sales, and very soon thereafter 
informed me that he had sold out the said saloon business and had 
nothing further to do therewith; that I have been in said saloon 
quite a number of times since the said injunction was served upon 
him, but have never seen him behind the bar waiting on customers 
or selling or offering to sell or give away any intoxicating liquors in 
said saloon or any other place in Lemars. 

ARTHUR HEBB. 


STATE OF Lowa, | - 
Plymouth County, ) ~ 


I, James Mohan, being duly sworn, depose and say that I ama 
citizen and resident of the city of Lemars, in said county, and have 
resided in said city upwards of three years, and upwards of i4 years 
in said county, and am well acquainted with John Manderscheid, 

the defendant in this action or proceeding; that I know, of 
101 my own personal knowledge, of the date when said Johu 

Manderscheid was enjoined from selling, disposing of, or giv- 
ing away intoxicating liquors in Lemars, Iowa, and have personal 
knowiedge of the fact that as soon as he was so enjoined he sold out 
his business to Henry Manderscheid, who has carried on the same 
since then, as I ain informed and believe; that I have been in said 
saloon almost every day, and some days several times, and during 
the period from the time the said business was purchased and con- 
trolled by the said Henry Mandersecheid until the commencement 
of this action I never saw said John Manderscheid behind the bar 
or sell or give to any person any intoxicating liquors of any kind 
or wait upon any customer of said business, athough I have some- 
times seen him in said saloon drinking with other parties outside 
the bar. 

JAMES MOHAN. 


Duly verified. 


STATE OF Iowa, 
Plymouth County, | 


88° 


1, J.C. Morris, being duly sworn, depose and say that I am a 
citizen and resident of the city of Lemars, in said county, and have 
resided in said city upwards of 14 years, and am well acquainted 
with John Manderscheid, the defendant in this action or proceeding ; 
that I know, of my own personal knowledge, of the date when said 


so - 
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J. Manderscheid was enjcined from selling, disposing of, or giv- 
ing away intoxicating liquors in Lemars, lowa, and have personal 
knowledge of the fact that as soon as he was so enjoined he sold 
out his business to J. B. Steines, who has carried on the same, 
as 1 am informed and believe; that I have been in said saloon 
almost every day, and some days several times, and during the 
period from the time the said business was purchased and controlled 

by the said J. B. Steines until the commencement of this 
102. action I never saw said John Manderscheid behind the bar 

or sell or give to any person any intoxicating liquors of any 
kind or wait upon any customer of said business, although I have 
sometimes seen him in said saloon drinking with other parties out- 
side of the bar. 

J. C. MORRIS. 


Duly verified. 


STaTE OF Iowa, ) ~ 
Plymouth County, § ~° 


I, M. Daly, being duly sworn, depose and say that I am a citi- 
zen and resident of the city of Lemars, in said county, and have re- 
sided in said city upwards of ten years, and am well acquainted with 
John Manderscheid, the defendant in this action or proceeding; that 
[ know, of ny own personal knowledge, of the date when said J. 
Manderscheid was enjoined from selling, disposing of, or giving away 
intoxicating liquors in Lemars, lowa, and have personal knowledge of 
the fact that as soon as he was so enjoined he sold out his business to 
J. B. Steines, who has earried on the same since then, as I am in- 
formed and believe; that I have been in said saloon almost every 
day, and some days several times, and during the period from the 
time the said business was purchased and controlled by the said J. 
B. Steines until the commencement of this action I never saw said 
J. Manderscheid behind the bar or give to any person any intoxi- 
eating liquors of any kind or wait upon any customer of said busi- 
ness, although I have sometimes seen him in said saloon drinking 
with other parties outside the bar. 

M. DALY. 

Duly verified. 


Srate or Towa, | 
Plymouth County, § 

I, Nic Hoelzner, being duly sworn, upon oath depose and say 
that Lama citizen and resident of the city of Lemars, in 

105. said county, and have resided in said county upwards of 
twelve years, and am well acquainted with John Manderscheid, 

the defendant in this action or proceeding; that I know, of my own 
personal knowledge, of the date when the said J. Manderscheid was 
enjoined from seiling, disposing of, or giving away intoxicating 
liquors in Lemars, Iowa, and have personal knowledge of the fact that 
as soon as he was so enjoined he sold out his business to Henry Man- 
derscheid, who has carried on the same since then,as I am informed 


SS > 
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and believe; that I have been in said saloon almost every day, and 
some days several times, and during the period from the time said 
business was purchased and controlled by the said Henry Mander- 
scheid, Sr., until the commencement of this action I never saw said 
John Manderscheid behind the bar or sell or give to any person any 
intoxicating liquors of any kind or wait upon any customer of said 
business, although 1 have sometimes seen him in said saloon drink- 
ing with other parties outside of the bar. 
NIC HOELZNER. 


Duly verified. 


Stare or Iowa, \ 
Plymouth County, j 


# SS My 


I, W. H. Krudwig, being duly sworn, depose and say that [am a 
resident of the city of Lemars, in said county, and have resided in 
said city upwards of eleven vears, and upwards of 11 years in said 
county, and am well acquainted with John Manderseheid, the de- 
fendant in this action or proceeding; that I know, of my own per- 
sonal knowledge, of the date when said John Manderscheid was en- 
joined from selling, disposing —, or giving away intoxicating liquors 
in Lemars, lowa, and I have personal knowledge of the fact that as 

soon as he was so enjoined he sold out his business to other 
104 parties, who have carried on the same since then, as I am in- 

formed and believe; that I have been in said saloon almost 
every day,and some days several times, and during the period from 
the time said business was purchased and controlled by the said 
other parties until the commencement of this action I never saw 
said Jolin Manderscheid behind the bar or sell or give to any person 
any intoxicating liquors of any kind or wait upon any customer of 
said business, although I have sometimes seen him in said saloon 
drinking with other parties outside of the bar. 

W. TL. KRUDWIG. 


Duly verified. 


STATE OF Iowa, 
: ~88° 
Plymouth County, § 


I, W. HW. Philleo, being duly sworn, depose and say that I am a 
citizen and resident of the city of Letmars, in said county, and have 
resided in said city upwards of three years, and am well acquainted 
with John Manderscheid, the defendant in this action or proceeding ; 
that I know, of my own personal knowledge, of the date when said 
J. Manderscheid was enjoined from selling, disposing of, br giving 
away intoxicating liquors in Lemars, lowa, and have personal 
knowledge of the fact that as soon as he was so enjoined he sold out 
his business to other parties, who have carried on the same since 
then, us | am informed and believe: that I have been in said saloon 
almost every day, and some days several times, and during the period 
from the time the said business was purchased and controlled by the 
said other parties until the commencement of this action I have 
never seen said J. Manderscheid behind the bar waiting on cus- 


_. 
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tomers of said saloon or giving away to any person intoxicating 
liquors of any kind whatsoever. 
W. H. PHILLEO. 


Duly verified. 


105 Srare or Iowa, | -" 
Plymouth County, j ~° 


I, P. K. Edwards, being duly sworn, upon oath depose and say 
that I am a citizen and resident of the city of Lemars, in said 
county, and have resided in said county upwards of about 5 years, 
and am well acquainted with John Manderscheid, the defendant in 
this action or proceeding; that I know, of my own personal knowl- 
edge, of the date when the said J. Manderscheid was enjoined from 
selling, disposing of, or giving away intoxicating liquors in Lemars, 
lowa, and have personal knowledge of the fact that as soon as he 
was so enjoined he sold out his business to other. parties, who have 


since carried on the same in said building, as Tam informed and 


believe; that I have been in said saloon almost every day, and some 
days several times, and during the period from the time said busi- 
ness was purchased and controlled by the said other parties until 
the commencement of this action I have never seen said John Man- 
derscheid behind the bar waiting on customers of said saloon or 
selling or giving away to any person any intoxicating liquors what- 


soever. 
P. kK. EDWARDS. 
Duly verified. 


STATE OF Iowa, } 


’ P SS . 
Plymouth County, § 


I, J. C. Hayward, being duly sworn, depose and say that I am a 
resident of the city of Lemars, in said county, and have resided in 
said city nearly fifteen years,and upwards of 15 vears in said county, 
and ain well acquainted with John Manderscheid, the defendant in 
this action or proceeding ; that I know, of my own personal knowl- 
edge, of the date when said John Manderscheid was enjoined from 

selling, disposing —, or giving away intoxicating liquors in 
106 Lemars, Iowa, and [ have personal knowledge of the fact that 

as soon as he was so enjoined he sold out his business to 
other parties, who have since carried on the same in said building, 
as 1am informed and believe; that I have been in said saloon 
almost every day,and some days several times,and during the period 
from the time the said business was purchased and controlled by 
the said other parties until the commencement of this action I have 
never seen said J. Manderscheid behind the bar waiting on custom- 
ers of said saloon or giving away to any person intoxicating liquors 
of any kind whatsoever. 

J.C. WAYWARD. 
Duly verified. 
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Notice. 
To said defendants: 


You and each of you are hereby notified that at the October term, 
1885, of said court a rule was entered against you in the above cause 
requiring you, on or before the first day of the next term of said 
court, to appear and show cause why vou should not be punished for 
violating the writ of injunction issued therein and served upon you. 

Said court convenes at Lemars, Iowa, in said county, at the court- 
house, on Feb. 23, 1886, at which time you can appear and show 
cause, if you see proper. 

STRUBLE, RISHEL & HART, 
Attys for PUff. 
Motion to Strike. 


Now comes the defendant in the above-entitled action and moves 
the court to strike from the files in this ease the paper filed herein 
by pl’ff, and called a notice of rule, and assigns the following rea- 
sons therefor: 

Ist. Such paper is no writ, order, notice, rule, or motion known to 
any proceedings which have been had or can be had in this case, 

and can have no connection therewith. 
107 2d. Suck paperis nota copy of any writ, notice, order, rule, 
or motion known to the statutes of Iowa or the practice of the 
courts of Iowa as having any relevancy to any proceedings which 
have been had or can be had in this case or any part or portion 
thereof, and can have no connection whatever therewith, either jor 
jurisdictional purposes or any other purpose. 
ARGO, KELLY & AUGIR anp 
O. C. TREADWAY, 
Attys for Det't. 


In the District Court of Plymouth County, lowa. 


Hucu Camppe ct, PIT, ) 

Us, 

Joun MANpberRscHeEID, Mrs. Jouxn MANbDERSCHEID, and | 
Nic Hirsen, Defendants. 


Decree. 


And now, to wit: 

On this Sth day of March, A. D. 1886, it being at the regular 
term of the district court in and for Plymouth county, lowa, this 
Cuuse coming Ol) for i continuation of the hearing commenced at 
the October, 1855, term of said district court in and for said county 
upon the sworn aflidavit of I. 8. Struble, filed in said cause on Oc- 
tober 16th, 1885, charging, as against the defendant, Jolin Mander- 
scheid, that he had violated the writ of Injunction issued in this 
cause, at which hearing at said October term, 1555, of said court 
Struble, Rishel & Sartori appeared for the plaintiff, and the defend- 
ant, John Manderscheid, appeared by Argo, Kelly & Augir, lis at- 
torneys, and at this hearing the plaintiff appears by Struble, Rishiel 
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& Hart, his attorneys, and the defendant, John Manderscheid, by 
his attorneys, Argo, Kelly & Augir and O. C. Treadway, and the 
court, upon an inspection of the pleadings, notices, writ of injune- 

tion, return of the officer as to the service of writ of injunc- 
108 tion, find that the following proceedings have been had in this 

cause, viz: That on the 30th day of March, 1885, a writ of 
injunction was, on the order of said district court in and for said 
county and State, — in this cause out of the office of the clerk 
of the district court of said county against the defendants, Jolin 
Manderscheid, Mrs. John Manderscheid, and Nie Hirsch, enjoining 
and restraining them from selling or in any manner disposing of 
any intoxicating liquors, to wit, ale, wine, beer, gin. brandy, whiskey, 
or any other kind of intoxicating liquors, upon lot No. nine (%), In 
block No. five (5), in Lemars, lowa, and enjoining and restraining 
the defendants, John and Mrs. John Manderseheid, from using or 
permitting to be used for the purpose of selling intoxicating liquors 
in the said building situated on said premises until the further order 
of said district court ; that on said 30th day of March, 1885, the said 
writ of injunction was duly and legally served upon the defendants, 
John Manderscheid and Mrs. John Manderscheid and Nie Hirsch, 
by G. Haerling, then sheriff of Plymouth county, Ilewa; that on 
October 16th, 1885, an affidavit executed by I. S.Struble, one of the 
attorneys for the plaintiff in this action, alleging the issuance and 
service of said writ of injunction in substance as set forth above in 
this decree, and charging that the defendant, John Manderscheid, 
was then and for some months past had been engaged in selling 
intoxicating liquors upon said premises described in said writ of 
injunction, contrary to law and the terms of said writ, asking for : 
rule upon said defendant, John Manderscheid, to show cause why 
he should not be punished for contempt of court; that on the 
16th day of October, 1885, a rule on the defendant, John Man- 
derscheid, returnable on the following Monday, was granted 
by said district court of Plymouth county, lowa, he having 
no personal knowledge of the facts charged requiring him to 

show cause why he should not be find for contempt for 
109 ~=violating said writ of injunction; that on the 19th day of 

October, 1885, notice of said rule was duly and legally served 
upon the defendant, John Manderscheid; that on the 23d day of 
October, 1555, hearing on said aflidavit and complaint of said [. 8. 
Struble was commenced in the said district court of Plymouth county, 
fowa, and the following-named witnesses were examined orally in 
open court on behalf of the plaintiff, their evidence being reduced to 
writizg by the short-hand reporter, by direction of said court, and 
tiled in said cause, viz., C. A. Hinkley, M. A. Wood, and Hartzel 
Ruth: and afterwards, to wit, on the 23d day of October, 1SS5, the 
plaintiff, in further support of the affidavit and complaint of viola- 
tion of said writ ef injunetion, files in said cause the written aftida- 
vits of said parties above named, viz., C. A. Hinkley, M. A. Wood, 
Hartzell Ruth, and also the athidavits of A. P. McLaren, and I. =. 
Struble; that thereafter and before completing said hearing the said 
court adjourned; that on the 10th day of February, 1886, the plain- 
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tiff caused to be served upon the defendant, Jolin Manderscheid, a 
written notice to the effect that at the October term, 1885, of said 
district court a rule was entered against said defendant, John Man- 
derscheid, requiring him, on or before the first day of this present 
term, to appear and show cause why he should not be punished for 
violating the writ of injunction issued in this cause, and notifying 
him that the said court would convene at Lemars, lowa, on Febru- 
ary 25d, 1886, at which time he could appear and show cause, if he 
should see proper, which notice is this day filed in this cause. The 
defendant Manderscheid files motion to strike from the files the 
paper filed by pl'ff called a notice of rule; motion overruled; def't 
excepts; and now, this cause being ata hearing upon the aflida- 
vits filed by the plaintiff and hereinabove in this decree referred to, 
together with the evidence of witnesses above herein named taken 

at the October term, 1885, of this court, and also upon the 
110 affidavits of the following-named parties, filed by and on be- 

half of the defendant, to wit, John Manderscheid, defendant : 
John P. Kieffer, John Engalls, M. Sutton, Carl Furehner, Albert 
Metzmever, J. C. Morris, M. Daly, Nie Hoelzner, Arthur Ilebb, W. 
Hl. Krudwig, W. H. Philleo, James Mohan, P. kK. Edwards, and J. 
C. Hayward, the plaintiff and the defendant, John Manderseheid, 
both appearing, by their attorneys, as hereinbefore in this decree set 
forth ; and the court, upon considering all said affidavits filed by 


both plaintiff and defendant, John Manderscheid, and the oral proof 


introduced by the plaintiff at the October term, 1555, of said court, 
and also the pleadings in the cause and the writ of Injunction issued 
herein and served upon said defendant, John Manderseheid, finds 
the following facts in addition to those hereinabove in this cause re- 
cited, viz: That at various times between May 20, 1585, and October 
od, 1885, including the latter date, the defendant, John Mander- 
scheid, sold and disposed of intoxicating liquors to various persons 
upon the following-deseribed premises, to wit, lot No. nine (9), in 
block No. five (5), in Lemars, Plymouth county, lowa, contrary to 
and in violation of the writ of injunction issued against and served 
upon said defendant, John Manderscheid, and contrary to and in 
violation of the statutes of lowa prohibiting the sale of intoxicating 


liquors, and is therefore guilty of a contempt under and by virtue of 


chapter one hundred and forty-three (145), Laws of the 20th General 
Assembly of Iowa. It is therefore ordered and adjudged by the 
court that the defendant, John Mandersclieid, pay to the clerk of the 
district court in and for Plymouth county, lowa, to be dealt with 
and disposed of by him according to law, a fine of five hundred 
dollars, and that he be imprisoned in the jail of said county for the 
period of three months from and after the day he is first Imprisoned 
therein, in accordance with this order, and that a warrant be issued 

by the clerk of the district court of said county and State au- 
111 ~—s thorizing and requiring the sheriff of said county to execute 

this judgment. It is further ordered that if within thirty 
days from this time the defendant, John Manderscheid, shall pay 
the fine hereby adjudged against him he shall be released from con- 
finement and so much of this sentence as relates to confinement shall 
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be remitted ; but if he does not pay the said fine he shall be confined 
in the said county jail for the full period of three months, as herein- 
above in this decree named; to all of which rulings and findings 
the defendant, John Manderscheid, duly excepts. 


STATE OF Towa, 
’ ~ SSS 
Plymouth County, § 


I, W.S. Welliver, clerk of the district court in and for said county 
and State, do hereby certify that the within and foregoing is a true, 
correct, and compared copy of the record in the case so entered as 
the same appears of record in my office, and of the whole thereof. 

W. 5S. WELLIVER, 
Clerk Dist. Court. 


112 And on the 19th day of June, 1886, said cause with others 

submitted together were decided and a final judgment ren- 
dered and decision or opinion of the court filed, said final judg- 
ment and opinion having been heretofore fully set out in the re- 
turn to the writ in the case of Kugene Eilenbecker, pl’ff in error, vs. 
Dist. Court of Plymouth County, Iowa, said causes, to which ref- 
erence is here made, being— 


1. John Manderscheid vs. Dist. Court, ete. 
2. John Manderscheid vs. “ ‘“ +“ 
3. Eugene Eilenbecker vs. “ ‘“ ‘ 
4. Henry Brauch vs. ‘“ 6 - 
5. John B. Greenen vs. ‘6 F és 
. John N. Peysen vs. ‘ ‘“ 6 


And on the 8d day of Sept., 1886, there were filed in the office of 
the clerk of said supreme court a petition, bond, writ of error, and 

citation in each of said causes, the originals of which in the 
113 = ease of Eugene Eilenbecker are attached to the return here- 

tofore made, and I now attach hereto and make a part of this 
return said petition, writ, bond, and citation in each of the other 
‘ases, and have retained true copies thereof in my office; and this 
transcript, together with the transcript heretofore made and _for- 
warded in the case of Eilenbecker vs. Dist. Court, ete., makes‘a full 
and complete return in each of said cases. 


STATE OF IOWA, 8s: 


I, G. B. Pray, clerk of the supreme court of Iowa, do hereby cer- 
tify that the foregoing is a true and correct transcript of the record 
(printed abstract) in the case of John Manderscheid vs. The Dist. 

‘ . , ) . yn . - *< . : , o —Te" . > , 
Court of Plymouth County, Iowa, which cause, together with five 
other like causes, Were submitted together, and one decision and 

judgment entry heretofore certified in the return to the writ 
114. in the case of Eugene Eilewbecker relates to all of said 
“AUSES. 

_And I further certify that the petition, writ of error bond, cita- 

tion, and writs of error in these cases— 
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1. John Manderscheid v. Dist. Court, ete. 
2. John Manderscheid v. “ “ 
4. Henry Brauch v. “ ‘“ Fe 
5. John B. Greenen v. oe «“ 6 
ee sé “6 


6. John N. Peysen v. 
Are hereto attached in original form as a part of this return, and 
this return is made in obedience to said writs. 

In testimony whereof witness my signature 
Seal of the Supreme and official seal, at Des Moines, in the State of 
Court of Lowa. lowa, this 22d day of Sept., 1886. 
G. b. PRAY, 
Clerk Sup. Court of Iowa. 


115 Jowx MANpDERSHETD, Plaintiff in Error, ) 


Us. | Petition for Writ 
Tue Disrricr Courr or PLrymourn County, of Error. 
Iowa, Defendant in Error. 


To the Honorable Austin Adams, chief justice of the supreme court 
of the State of Iowa: 

Comes now John Mandersheid, a citizen of Plymouth county 
and State of lowa, by Argo & Kelly and Fred. O'Donnel, his attor- 
neys, and complains that in the record and proceedings and also in 
the rendition of a judgment in a suit between John Mandersheid, 
plaintiff, and The District Court of Plymouth County, Lowa, defend- 
ant, determined in the supreme court of the State of Iowa, a judg- 
ment was rendered against your petitioner and he was ordered to 
pay a fine of five hundred dollars and be imprisoned for three 
months unless said fine be paid within thirty days after the rendi- 
tion of said judgment, which judgment was based upon a judgment 
rendered by the district court of Plymouth county, lowa, wherein 
one Hugh Campbell was plaintiff and your petitioner was defendant, 
in which case your petitioner obtained a writ of cerorari from the 
supreme court of the State of Iowa to review the proceedings of said 
district court aforesaid ; that upon a hearing of said application in 
said supreme court judgment was rendered against your petitioner 
affirming the decision and judgment rendered by the said district 
court; that said supreme court in which said decision affirming 
the decision of said district court was rendered is the highest court 
of law and equity in the State of lowa in which a decision could be 
had in said suit,and in which a final judgment was rendered against 
your petitioner on the 19th day of June, 1886, in said suit, wherein 
your petitioner was convicted upon ex parte affidavits and was not 
confronted with the witnesses who testified against him and, as your 
petitioner avers, contrary to and in violation of article six of the 
amendments to the Constitution of the United States of America, 
Which provides that in all criminal prosecutions the accused shall 
have and enjoy the right to a speedy and public trial by an impar- 
tial jury of the State or district wherein the crime shall have been 
committed, and to be informed of the nature of the cause of the ac- 
cusation, to be confronted with the witnesses against him, to have 
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compulsory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense ; that your petitioner alleges 
that the decision and judgment of said supreme court was acd is 
erroneous and in violation of section one of article fourteen of the 
Constitution of the United States, which provides that no State 
shall make or enforce any law which shall abridge the privileges or 
immunities of any citizen of the United States, nor shall any State 
deprive any person of Jiberty or property without due process of 
law, nor deny any person within its jurisdiction the equal protection 
of the law; all of which appears in the records and proceedings of 
said supreme court in said suit, and in which manifest error hath 
happened, to the great damage of the said John Mandersheid, your 
petitioner herein. 

Wherefore he prays for the allowance of a writ of error and 
a stay of proceedings until the same shall have been determined by 
the Supreme Court of the United States, and for such other process 
as may cause the same to be corrected by said Supreme Court. 

ARGO & KELLY anp FRED. O'DONNELL, 
Attorneys for Petitioner. 


116 Writ of Error. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the State of lowa, Greeting: 

Because in the records and proceedings and also in the rendition of 
the judgment of the plea ¢z which is in the said court, before you, being 
the highest court of law and equity of the said State of Iowa in 
which a decision eould be had in the said suit between John 
Manderscheid, plaintiff, vo. The District Court of Plymouth County, 
Iowa, defendant, on a writ of certiorari from the supreme court of 
Iowa to the district court of Plymouth county, in the State of Iowa, 
wherein was drawn in question the validity of a statute of the State 
of Iowa on the ground of its being repugnant to the Constitution 
and laws of the United States and the decision was in favor of such 
its validity, a manifest error hath happened, to the great damage of 
the said John Manderscheid, as by his complaint appears, we, being 
willing that the error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if Judgment be therein given, that then, 
under your seal, distinctly and openly, you send the records and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with the writ, so that you 
may have the same at Washington on the second Monday in October 
next, being the present seat of the National Governmént, that, the 
record and process aforesaid being inspected, they may cause to be 
done thereupon what of right ought to be done. ~ : 

Witnesseth the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, at Washington aforesaid, this 26th day of June 
in the year of our Lord one thousand eight hundred and eighty- 
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six, and of the Independence of the United States the one hundred 
and tenth year. 
[Seal Circuit Court U.S., Northern District of Iowa, Sioux City. ] 
A. J. VAN DUZEE, 
Clerk U. S. C. Court, Northern Dist. Iowa, 
By J. H. BOLTON, D'p'ty. 
Allowed : 
AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Iowa. 


117. Uwyrrep States or AMERICA, 8s: 


To Hugh Campbell and Struble, Rishel & Hart, his attorneys, and A. 
J. Baker, attorney general of lowa, & The District Court of Plym- 
outh County, lowa: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Iowa, wherein John 
Manderscheid is plaintiffand The District Court of Plymouth County, 
Iowa, is defendant in error, to show cause, if any there be, why the 
judgment in said writ of error mentioned should not be cor- 
rected and speedy justice should not be done in that behalf. 

Witness the Honorable Austin Adams, chief justice of the supreme 
court of luwa, this 26th day of June, 1856. 

AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Lowa. 


STATE OF Iowa, ie 
Plymouth County, { ~ 


We do hereby accept due, legal, and titnely service of the above ci- 
tation and acknowledge receipt of copy. 
C. Hl. LEWIS, 


Judge of the Ath Judicial District of Iowa. 
STRUBLE, RISHEL & HART, 


Attorneys for Defendant in Error. 


118 We, the undersigned, John Mandersheid, principal, and 

G. C. Maclagan, Elizabeth Eilenbecker, sureties, are held and 
firmly bound unto the State of Iowa in the penal sum of one thou- 
sand dollars, well and truly to be paid unto the said State of Lowa, 
upon conditions as follows: 

‘Whereas the said Jolin Manderschied has sued out a writ of error 
and appealed from the order and judgment of the supreme court of 
the State of lowa rendered on the 19th day of June, 1886, in a proceed- 
ing wherein the said John Manderschied, was plaintiff and The Distriet 
Court of Plymouth County, lowa, was defendant, in which the plain- 
uff in error herein was charged with having violated a certain 
writ of injunction, and had been convicted thereof in the district 
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court of said Plymouth county, Iowa, and by it sentenced to pay a 
fine of five hundred dollars, and if not paid within thirty days to be 
confined in the county jail of said Plymouth county for the period 
of three months, and that the said John Mandershied sued out a 
writ of certiorari before the supreme court of the State of [owa, and 
upon the hearing thereof before said supreme court the judgment 
of the district court below was affirmed ; 

And whereas ihe said John Mandersheid has appealed by writ 
of error from the judgment of said supreme court of Iowa to the Su- 
preme Court of the United States of America-: 

Now, if the said John Mandersheid will prosecute his appeal and 
said writ of error and will pay said fine adjudged against him, or so 
much of the same as the Supreme Court of the United States may 
direct, and in all respects abide the orders and perform the judg- 
ment of said Supreme Court upon said appeal and writ of error 
and faithfully abide by the orders of said Supreme Court and 
pay and perform the judgment of the supreme court of the State of 
Iowa in case the seme shall be affirmed, then this obligation to be 
void: otherwise to be and remain in full force and effect. 

Witness our hands this 30th day of June, 1886. 

JOHN MANDERSCHEID, Principal. 
G. C. MACLAGAN, 

G. C. MACLAGAN, 

ELISABETH EILENBEKER, Sureties. 


STATE OF Iowa, = 
Plymouth County, {~~ ° 
I,G. C. Ma ‘»gan — Elizabeth Ejilenbecker, being each duly 


sworn, and eac:, ior himself deposes and says that he is a surety on 
the within and foregoing bond; that I am worth in property in 
the State of lowa not exempt from execution in amount and value 
equal to the sum of one thousand dollars; that I am a freeholder in 
said State of Lowa; that | own in my own right property in the State 
of lowa of the value of one thousand dollars over and above all my 
debts & liabilities and incumbrances thereon which is liable to exe- 
cution. 

G. C. MACLAGAN. 

G. C. MACLAGAN. 

ELISABETILT EILENBEKER. 


Notarial Seal,- Charles Subscribed and sworn to before me and 
I Schmidt, Attorney- in my presence by the said G. C. Maclagan 
at-Law, lowa. — Elizabeth Eileubecker this 30th day of 


June, 1886. 
CHARLES F. SCHMIDT, 
Notary Public. 
Approved July 10, 1886. 
AUSTIN ADAMS, 
Ch. Justice of Sup. Court. 
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State or Iowa, |... 
Plymouth County, f°’ 


I, W.S. Welliver, clerk of the district court of Plymouth county, 
Iowa, do hereby certify that the sureties on the annexed bond, G. C. 
MacLagan and Elizabeth Enilenbecker, are amply good and sufficient 
for the penalty named therein,and I would approve said bond if the 
same was presented to me for approval. | 

Witness my hand and seal of said 
Seal of the District Court, dist. court, atlixed this Ist day of July, 

Plymouth Co., Iowa. A. D.-1886. 

W.S. WELLIVER, Clerk. 


119 {Endorsed :] John Mandersheid, plaintiff in error, vs. The 

District Court of Plymouth County, lowa, defendant in error. 

[Stamped :] Filed Sep. 3, 1856. G. Lb. Pray, clerk sup. court. 
12123. 


120 (1.) Pet.. writ, ete., John Mandersheid case. 
121 No. 2. 
JOHN MANDERSHEID, Plaintiff in Error, } 
vs. Petition for Writ 
Tue Districr Court or PrymMoutn Country, | of Error. 


Iowa, Defendant in Error. 


To the Honorable Austin Adams, chief justice of the supreme court 
of the State of Iowa: 


Comes now Jolin Mandersheid, a citizen of Plymouth county and 
State of Iowa, by Argo & Kelly & Fred. O'Donnel, his attorneys, 
and complains that in the record and proceedings and also in the 
rendition of a judgment in a suit between John Mandersheid, plain- 
tiff, and The District Court of Plymouth County, Iowa, defendant, 
determined in the supreme court of the State of Iowa, a judgment 
was rendered against your petitioner and he was ordered to pay a 
fine of five hundred dollars and be imprisoned for three months 
unless said fine be paid within thirty days after the rendition of 
said judgment, which judgment was based upon a judgment ren- 
dered by the district court of Plymouth county, lowa, wherein one 
Joel Gardner was plaintiff and your petitioner was defendant, in 
which case your petitioner obtained a writ of certiorari from the 
supreme court of the State of lowa to review the proceedings of said 
district court aforesaid; that upon a hearing of said appheation in 
said supreme court judgment was rendered against your petitioner 
affirming the decision and judgment rendered by the said district 
court; that said supreme court in which said decision affirming the 
decision of said district court was rendered is the highest court of 
law and equity in the State of Iowa in which a decision could be 
had in said suit, and in which a final judgment was rendered against 
your petitioner on the 19th day of June, 1886, in said suit, wherein 
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your petitioner was convicted upon ex parte affidavits and was not 
confronted with tiie witnesses who testified against him and, as your 
petitioner avers, contrary to and in violation of article six (6) of the 
amendments to the Constitution of the United States of America, 
which provides that in all criminal prosecutions the accused shall 
have and enjoy the right to a speedy and public trial by an impar- 
tial jury of the State or district wherein the crime shall have been 
committed, and to be informed of the nature of the cause of the ac- 
cusation, to be confronted with the witnesses against him, to have 
compulsory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense; that your petitioner alleges 
that the decision and judgment of said supreme court was and is 
erroneous and in violation of section one of article fourteen of the 
Constitution of the United States, which provides that no State shall 
make or enforce any law which shall abridge the privileges or im- 
munities of any citizen of the United States, nor shall any State de- 
prive any person of liberty or property without due process of law, 
nor deny any person within its jurisdiction the equal protection of 
the law; all of which appears in the records and proceedings of 
said supreme court in said suit, and in which manifest error hath 
happened, to the great damage to the said John Mandersheid, your 
petitioner herein. 

Wherefore he prays for the allowance of a writ of error and a 
stay of proceedings until the same shall have been determined by 
the Supreme Court of the United States, and for such other process 
as may cause the same to be corrected by said Supreme Court. 

ARGO & KELLY anp FRED. O’DONNELL, 
Attorneys for Petitioner. 


122 Writ of Error. 


UNITED STATES OF AMERICA, 83: 


The President of the United States to the honorable the judges of 
the supreme court of the State of Iowa: 

Because in the recordsand proceedings and alsoin the rendition of 
the judgment of the plea iz which is in the said court, before you, be- 
ing the highest court of law and equity of the said State of Iowa in 
which a decision could be had in the said suit between John Man- 
derscheid, plaintiff, vs. The District Court of Plymouth County, 
Towa, defendant, on a writ of certiorari from the supreme court of 
Iowa to the district court of Plymouth county, in the State of Iowa, 
wherein was drawn in question the validity of a statute of the State 
of Iowa on the ground of its being repugnant to the Constitution 
and la‘vs of the United States and the decisien was in favor of sueh 
its validity, a manifest error hath happened, to the great damage of 
the said Jolin Manderscheid, as by his complaint appears, we, being 
willing that the error, if anv hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under vour 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
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of the United States, together with the writ, so that you may have the 
same at Washington on the second Monday in October next, being 
the present seat of the National Government, that, the record and 
process aforesaid being inspected, they may cause to be done there- 
upon what of right ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court aforesaid, this 26th day of June, in the year of 
our Lord one thousand eight hundred and eighty-six, and of the In- 
dependence of the United States the one hundred and tenth year. 

[Seal Cireuit Court U. S., Northern District of lowa, Sioux City. ] 
A. J. VAN DUZEE, 
Clerk U.S. C. Court, Northern Dist. Lowa, 
By J. H. BOLTON, D'’p'ty. 


Allowed. 
AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Lowa. 


123 Uwnirep STates oF AMERICA, 88: 


To Joel Gardner and Struble, Rishel & Hart, his attorneys, and A. 
J. Baker, attorney general of lowe, and ‘The District Court of Ply- 
mouth County, lowa: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washingon on 
the second Monday in October next, pursuant toa writ of error filed 
in the clerk’s office of the supreme court of Iowa, wherein John 
Manderscheid is plaintiff and The District Court of Plymouth 
County, Iowa, is defendant in error, to show cause, if any there be, 
why the judgment in said writ of error mentioned should not be 
corrected and speedy justice should not be done in that behalf. 

Witness the Honorable Austin Adams, chief justice of the supreme 
court of Lowa, this 26th day of June, 1556. 

AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Lowa. 


STATE OF lowa, Ps 
Plymouth County, § °°’ 
We hereby accept due, legal, and timely service of the above cita- 
tion and acknowledge receipt of copy. 
C. H. LEWIS, 
Judge of the 4th Judicial District of Iowa. 


STRUBLE, RISHEL & HART, 


Attorneys for Defendant in Error. 


124 We, the undersigned, Jolin Mandersheid, principal, and 

G. C. Maclagan, Elizabeth Eilenbecker, sureties, are held and 
firmly bound unto the State of lowa in the penal sum of one 
thousand dollars, well and truly to be paid unto the said State of 
Iowa, upon conditions as follows: 


tla i eed ee ee em 


72 EUGENE EILENBECKER ET AL. VS. 


Whereas the said John Manderscheid has sued out a writ of error 
and appealed from the order and judgment of the supreme court of 
the State of lowa rendered on the 19th day of June, 1886, in a pro- 
ceeding wherein the said John Manderscheid was plaintiff and The 
District Court of Plymouth county, lowa, was defendant, in which 
the plaintiff in error herein was charged with having violated a 
certain writ of injunction, and had been convicted thereof in the 
district court of said Plymouth county, Iowa, and by it sentenced 
to pay a fine of five hundred dollars, and if not paid within thirty 
days to be confined in the county jail of said Plymouth county for 
the period of three months, and that the said John Mandersheid 
sued out a writ of certiorari before the supreme court of the State 
of Iowa, and upon the hearing thereof before said supreme court 
the judgment of the district court below was affirmed ; 


And whereas the said John Manderscheid has appealed by writ of 
error from the judgment of said supreme court of Iowa to the 
Supreme Court of the United States of America: 


Now, if the said John Manderscheid will prosecute his appeal and 
said writ of error and will pay said fine adjudged against him, or so 
much of the same as the Supreme Court of the United States may 
direct, and in all respects abide the orders and perform the judg- 
ment of said Supreme Court upon said appeal and writ of error and 
faithfully abide by the orders of said Supreme Court and pay and 
perform the judgment of the Supreme Court of the State of Iowa 
in case the same shall be affirmed, then this obligation to be void ; 
otherwise to be and remain in full foree and effect. 


Witness our hands this 30th day of June, 1886. 
JOHN MANDERSCHEID, Principal. 
G. C. MACLAGEN, 
G. C. MACLAGAN, 
ELISABETH EILENBEKER, Sureties. 


STATE OF Iowa, ae 
Plymouth County, f ~ 


I,G. C. Maclagan & Elizabeth Eilenbecker, being each duly sworn, 
and each for himself deposes and says that he is a surety on the 
within and foregoing bond; that [ am worth in property in the 
State of lowa not exempt from execution in amount and value 
equal to the sum of one thousand dollars; that Il am a freeholder in 
sald Scate of Iowa; that Lown in my own right property in the 
State of Iowa of the value of one thousand dollars over and above 
all my debts and incumbrances thereon which is liable to execu- 
tion. 

G. C. MACLAGAN. 
G. C. MACLAGAN. 
ELISABETH EILENBEKER. 


=e 


THE DISTRICT COURT OF PLYMOUTH COUNTY, IOWA. io 
Notarial Seal, Charles Subseribed and sworn to before me 
I’. Schmidt, Attorney- and in my presence by the said G. C. 
at-Law, Iowa. Maclagan & Elizabeth Ejilenbecker this 


v0th day of June, A. D. 1886. 
CHARLES F. SCHMIDT, 
Notary Public. 
Approved July 10, 1886. 
AUSTIN ADAMS, 
Ch. Justice of Sup. C't. 


STATE OF lowA, ] - 
I _— County, § 


I, W.S. Welliver, clerk of the district court of Plymouth county, 

lowa, he hereby certify that the sureties on the annexed bond, G. 

’. Maclagan and Elizabeth Enilenbecker, are amply good and sufti- 

dent for the penalty named therein, and I would approve said 
bond if the same Was presented to me for approval. 

Witness my hand and seal of said 

Seal of the District Court, dist. court, affixed this 1st day of July, 

Plymouth Co., Lowa. A. D. 1886. 
W. 5S. WELLIVER, Clerk. 


[Endorsed:] John Mandersheid vs. The District Court of Ply- 
mouth county. 
125 [Endorsed :] John Mandersheid, plaintiff in error, vs. The 
District Court of Plymouth County, lowa, defendant in 
error. Filed Sep. 3, 1886. G. B. Pray, clerk sup. court. 12124. 


126 (2.) Pet., writ, ete., John Manderschied case. 
127 Henry Braven, Plaintiff in Error, ) 
vs. | Petition for Writ 
Tue Districr Court or Pirymourn Country, of [rror. 
Iowa, Defendant in Error. 


To the Honorable Austin Adams, chief justice of the supreme court 
of the State of Lowa: 

Comes now Henry Brauch, a citizen of Plymouth county and 
State of lowa, by Argo & Kelly and Fred. O'Donnel, his attor- 
nevs, and complains that in the record and proceedings and also in 
the rendition of a judgment in a suit between Henry Brauch, plain- 
tiff, and The District Court of Plymouth County, lowa, defendant, 
determined in the supreme court of the State of Iowa, a judg- 
ment was rendered against your petitioner and he was ordered to 
pay a fine of five hundred dollars and be imprisoned for three 
months unless said fine be paid within thirty days after the rendi- 
tion of the judgment, which judgment was based upon a judgment 
rendered by the district court of Plymouth county, lowa, — one G 
N. Thompson was plaintiff and your petitioner was defendant, in 
which case petitioner obtained a writ of certiorari from the supreme 
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court of the State of Iowa to review the proceedings of said district 
court aforesaid ; that upon a hearing of said application in said su- 
preme court judgment was rendered against your petitioner affirm- 
ing the decision and judgment renderei by the said district court ; 

that said supreme court in which said decision affirming the de- 
cision of said district court was rendered is the highest court of law 
and equity in the State of Iowa in which a decision could be had in 
said suit,and in which a final judgment was rendered against your 
petitioner on the 19th day of June, 1886, in said suit, wherein 
your petitioner was convicted upon ex parte ‘affidavits and was not 
confronted with the witnesses who testified against him and, as your 
petitioner avers, contrary to and in violation of article six of the 
amendments to the Constitution of the United States of America, 

which provides that in all criminal prosecutions the accused shall 
have and enjoy the right to a speedy and public trial by an impar- 
tial jury of the State or district wherein the crime shall have been 
committed, and to be informed of the nature of the cause of the ac- 
cusation, to be confronted with the witnesses against him, to have 
compulsory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense ; that your petitioner alleges 

that the decision and judgment of said supreme court was aad is 
erroneous and in violation of section one of article fourteen of the 
Constitution of the United States, which provides that no State 
shall make or enforce any law which shall abridge the privileges or 
immunities of any citizen of the United States, nor shall any State 
deprive any person of liberty or property without due process of 
law, nor deny any person within its jurisdiction the equal protection 
of the law ; all of which appears in the records and proceedings of 
said supreme court in said suit, and in which manifest error hath 
happened, to the great damage of the said Henry Brauch, your peti- 
tioner herein. 

Wherefore he prays for the allowance of a writ of error and 
a stay of proceedings until the same shall have been determined by 
the Supreme Court of the United States, and for such other process 
as may cause the same to be corrected by said Supreme Court. 

ARGO & KELLY & FRED. O'DONNELL, 
Attorneys for Petitioner. 


128 Writ of Error. 


UNITED STATES OF AMERICA, 88: 


The President of the United States’ to the honorable judges of 
the supreme court «: Lowa: 


Because in the records and proceedings and also in the rendition of 
the judgment of the plea in which is in the said court, before you, being 
the highest court of law and equity of the said State of Iowa in 
which a pay sion could be had in the said suit between Henry Brauch, 
plaintiff, vs. The District Court of Plymouth County, lowa, defendant, 
on a writ of certiorari from the supreme court ‘of the State of 
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Iowa to the district court of Plymouth county, in the State of Iowa, 
wherein was drawn in question the validity of a statute of the State 
of Iowa on the ground of its being repugnant to the Constitution 
and laws of the United States and the decision was in favor of such 
its validity, a manifest error hath happened, to the great damage of 
the said Henry Brauch, as by his complaint appears, we, being 
willing that the error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the records and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with the writ, so that you 
may have the same at Washington on the second Monday in October 
next, being the present seat of the National Government, that, the 
record and process aforesaid being inspected, they may cause to be 
done thereupon what of right ought to be done. 


Witnesseth the Honorable Morrison R. Wai‘s, Chief Justice of the 
said Supreme Court, aforesaid, this 26th day of June, in the year of 
our Lord one thousand eight hundred and eighty-six, and of the 
Independence of the United States the one hundred and tenth year. 

[Seal Circuit Court U. 8., Northern District of Iowa, Sioux City.] 
A. J. VAN DUZEE, 
Clerk U. S. C. Court, Northern Dist. Iowa, 
By J. H. BOLTON, D'p'ty. 
Allowed : 
AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Iowa. 


129 Uwnrrep Srates or AMERICA, 88: 


To G. N. Thompson and Struble, Rishel & Hart, his attorneys, and A, 
J. Baker, attorney general of lowa, and The District Court of Plym- 
outh County, Iowa: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Lowa, wherein Henry 

srauch is plaintiff and The District County of Plymouth County, 
Iowa, is defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done in that behalf. 


Witness the Honorable Austin Adams, chief justice of the supreme 


- court of luwa, this 26th day of June, 1556. 


AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Iowa. 
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STATE OF Iowa, \ a 
Plymouth County, { °°’ 


We hereby accept due, legal, and timely service of the above cita- 
tion and acknowledge receipt of copy. 
C. H. LEWIS, 


Judge of the 4th Judicial District of Iowa. 
STRUBLE, RISHEL & HART, 


Attorneys for Defendant in Error. 


130 We, the undersigned, Henry Brauch, principal, and G. C. 

Maclagan, sureties, are held and firmly bound unto the State 
of Iowa ia the penal sum of one thousand dollars, well and truly 
to be paid unto the said State of Iowa, upon the conditions as fol- 
lows : 

Whereas the said Henry Brauch has sued out a writ of error and 
appealed from the order and judgment of the supreme court of 
the State of Iowa to the Supreme Court of the United States of 
America rendered on the 19th day of June, 1886, in a proceeding 
where- the said Henry Brauch was plaintiff and The District 
Court of Plymouth County, lowa, was defendant, in which the plain- 
tiff in error herein was charged with having violated a certain 
writ of injunction, and had been convicted thereof in the district 
court of said Plymouth county, Iowa, and by it sentenced to pay a 
fine of five hundred dollars, and if not paid within thirty days to be 
confined in the county jail of said Plymouth county for the period 
of three months, and that the said Henry Brauch sued out a 
writ of certiorari before the supreme court of the State of Iowa, and 
upon the hearing thereof before said supreme court the judgment 
of the district court below was aflirmed : 

Now, if the said Henry Brauch will prosecute his appeal and 
writ of error and will pay said fine adjudged against him, or so 
much of the same as the Supreme Court of the United States may 
direct, and tn all respects abide the orders and perform the judg- 
ment of the said Supreme Court upon said appeal and writ of error 
and faithfully abide by the orders of said Supreme Court and 
pay and perform the judgment of the supreme court of the State of 
Jowa in case the same shall be affirmed, then this obligation to be 
void; otherwise to be and remain in full force and effect. 

Witness our hands this 30th day of June, 1886. 

HENRY BRAUCH, Principal. 
G. C. MACLAGAN, 
Gr. C. MACLAGAN, Sureties. 


STATE OF low4a, aS 
~. - oS 
Plymouth County, | 

I, G. C. Maclagan, each being duly sworn, on oath depose and 
say and each for himself says that he — a freeholder of the State of 
Iowa, and has property in the State worth two thousand dollars and 
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property liable to execution in this State equal to the sum of one 
thousand dollars over and above all debts and liabilities and in- 


cumbrances thereon. 
G. C. MACLAGAN. 
G. C. MACLAGAN. 


Notarial Seal, Charles Subscribed and sworn to before me and 
F. Schmidt, Attorney- in my presence by the said G. C. Maclagan 
at-Law, lowa. this 30th day of June, 1856. 


CHARLES F. SCHMIDT, 
Notary Public. 
Approved July 10, 1886. 
AUSTIN ADAMS, 
Ch. Justice of Sup. C't. 


STATE OF lowa, \ 


Plymouth County, § ” 


I, W.S. Welliver, clerk of the district court of Plymouth county, 
Iowa, do hereby certify that the surety on the within bond, G. C. 
MacLagan, is amply good and sufficient for the penalty uamed 
therein,and [ would approve said bond if the same was presented to 
me for approval. 

Witness my hand and seal of said 

Seal of the District Court, district court, atlixed Ist day of July, 
Plymouth Co., Lowa. A. D. 1886. 

: W.S. WELLIVER, Clerk. 


[Endorsed:] Henry Brauch vs. The District Court of Plymouth 
Co., Ia. 
13] [indorsed :] Henry Brauch, plaintiff in error, vs. The 
District Court of Plymouth county, lowa, defendant in error. 
Filed Sep. 5, 1886. G. LB. Pray, clerk sup. court. 12126. 


132 (4.) Pet., writ, &e., Henry Brauch case. 
1383 J. B. Greenen, Plaintiff in Error, ) 
ve | Petition for Writ 
THe District Court or PLymMourn Counry, | of Error. 
fowa, Defendant in Error. J 


To the Honorable Austin Adams, chief justice of the supreme court 
of the State of Iowa: 

Comes now J. B.Greenen, a citizen of Plymouth county and 
State of Iowa, by Argo & Kelly & Fred. O'Donnel, his attornevs, 
and complains that in the record and proceedings and also in the 
rendition of a judgment in a suit between J. B. Greenen, plaintiff, 
and The District Court of Plymouth County, Iowa, defendant, 
determined in the supreme court of the State of Towa, a judgment 
was rendered against your petitioner, and he was ordered to pay a 
fine of five hundred dollars and be imprisoned for three months 
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unless said fine be paid within thirty days after the rendition of 
said judgment, which judgment was based upon a judgment ren- 
dered by the district court of Plymouth county, lowa, wherein one 
D. C. Reynolds was plaintiff and your petitioner was defendant, in 
which case your petitioner obtained a writ of certiorari from the 
supreme court of the State of lowa to review the proceedings of said 
district court aforesaid; that upon a hearing of said application in 
said supreme court judgment was rendered against your petitioner 
affirming the decision and judgment rendered by the said district 
court; that said supreme court in which said decision affirming the 
decision of said district court was rendered is the highest court of 
law and equity in the State of Iowa in which a decision could be 
had in said suit, and in which a final judgment was rendered against 
your petitioner on the 19th day of June, 1886, in-said suit, wherein 
your petitioner was convicted upon ec parte affidavits and was not 
confronted with the witnesses who testified against him and, as your 
petitioner avers, contrary to and in violation of article six (6) of the 
amendments to the Constitution of the United States of America, 
which provides that in all criminal prosecutions the accused shall 

have and enjoy the right to a speedy and public trial by an impar- 

tial jury of the State or district wherein the crime shall have been 

cominitted, and to be informed of the nature of the cause of the ac- 
cusation, to be confronted with the witnesses against him, to have 

compulsory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense; that your petitioner alleges 
that the decision and judgment of said supreme court was and is 
erroneous and in violation of section one of article fourteen of the 
Constitution of the United States, which provides that no State shall 
make or enforce any law which shall abridge the privileges or im- 
munities of any citizen of the United States, nor shall any State de- 
prive any person of liberty or property without due process of law, 
nor deny any person within its jurisdiction the equal protection of 
the law; all of which appears in the records and proceedings of 
said supreme court in said suit, and in which manifest error hath 
happened, to the great damage to the said J. B. Greenen, your 
petitioner herein. 

Wherefore he prays for the allowance of a writ of error and a 
stay of proceedings until the same shall have been determined by 
the Supreme Court of the United States, and for such other process 
as may cause the same to be corrected by said Supreme Court. 

ARGO & KELLY & FRED. O’DONNELL, 
Attorneys for Petitioner. 


134 Writ of Error. 


UnITeEp STATES OF AMERICA, 88: 
The President of the United States to the honorable judges of the 
supreme court of the State of Iowa, Greeting: 
Because in the records and proceedings and also in the rendition of 
the judgment of the plea in which is in the said court, before you, be- 
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ing the highest court of law and equity of the said State of e 
in which a decision could be had in the said suit between J. B. 
Greenen, plaintiff, vs. The District Court of Plymouth County, 
Iowa, defendant, on a writ of certiorari from the supreme court of 
lowa to the district court of Plymouth county, in the State of Lowa, 
wherein was drawn in question the validity of a statute of the State 
of Iowa on the ground of its being repugnant to the Constitution 
and laws of the United States and the decisien was in favor of such 
its validity, a manifest error hath happened, to the great damage of 
the said ,as by his complaint appears, we, being willirg 
that the error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the records and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with the writ, so that you may have the 
same at Washington on the second Monday in October next, being 
the present seat of the National Government, that, the record and 
process aforesaid being inspected, they may cause to be done there- 
upon what of right ought to be done. 

Witnesseth the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, at Washington aforesaid, this 26th day of June, 
in the year of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the United States the one hundred and 
tenth vear. 

[Seal Cireuit Court U. 8., Northern District of lowa, Sioux City. | 
A. J. VAN DUZEE, 
Clerk U.S. OC. C., Northern Dist. Lowa, 
By J. H. BOLTON, L'p'ty. 


Allowed. 
AUSTIN ADAMS, 


Chief Justice of the Supreme Court of Lowa. 


o9  Untrep STATES OF AMERICA, 88 


To D. C. Reynolds and Struble, Rishel & Hart, his attorneys, and A. 
J. Baker, attorney general of Iowa, and The District Court of Ply- 
mouth County, lowa: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of tne United States, to be holden at Washingon on 
the second Monday in October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of Iowa, wherein 

B. Greenen is plaintiff and The District Court of Plymouth 
County, Lowa, is defendant in error, to show cause, if any there be, 
why the judgment in the said writ of error mentioned should not be 
corrected and speedy justice should not be done in that behalf. 

Witness the Honorable Austin Adams, chief justice of the supreme 
court of Lowa, this 26th day of June, 1886. 

AUSTIN ADAMS, 

Chief Justice of the Supreme Court of Iowa. 
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STATE OF Jowa, 
Plymouth County, § 
We hereby accept due, legal, and timely service of the above cita- 
tion and acknowledge receipt of copy. 
C, H. LEWIS, 


Judge of the 4th Judicial District of Iowa. 


STRUBLE, RISHEL & HART, 
Attorneys for Defendant in Error. 
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136 We, the undersigned, J. B. Greenen, principal, and Eliza- 

beth Greenen, , sureties, are held and firmly bound 
unto the State of Iowa in the penal sum of one thousand dollars, 
well and truly to be paid unto the said State of Iowa, upon condi- 
tions as follows: 

Whereas the said J. B. Greenen has sued out a writ of error 
and appealed from the order and judgment of the supreme court of 
the State of Iowa rendered on the 19th day of June, 1886, in a 
proceeding wherein the said J. B. Greenen was plaintiff and The 
District Court of Plymouth County, lowa, was defendant, in which 
the plaintiff in error herein was charged with having violated a 
certain writ of injunction, and had been convicted thereof in the 
district court of said Plymouth county, Iowa, and by it sentenced 
to pay a fine of five hundred dollars, and if not paid within thirty 
days to be confined in the county jail of said Plymouth county for 
the period of three months, and that the said J. B. Greenen sued out 
a writ of certiorari before the supreme court of the State of Iowa, 
and upon the hearing thereof before said supreme court the judg- 
ment of the district court below was affirmed: 

And whereas the said J. b. Greenen has appealed by writ of error 
from the judgment of said supreme court of Iowa to the Supreme 
Court of the United States of America: 

Now, if the said J. B. Greenen will prosecute his appeal and 
said writ of crror and will pay said fine adjudged against him, or so 
much of the same as the Supreme Court of the U nited States may 
direct, and in all respects abide the orders and perform the judg- 
ment of said Supreme Court upon said appeal and writ of error and 
faithfully abide by the orders of said Supreme Court and pay and | 
perform the judgment of the supreme court of the State of Iowa 
in case the same shall be affirmed, then this obligation to be void; 
otherwise to be and remain in full force and effect. 

Witness our hands this 30th day of June, 1886. 

Fr. B. GREENEN Tikka 
ELIZABETH GREENEN 
ANTHONY THOMA, Sureties. 


STATE OF [owa, a 
Plymouth County, tie 


I, Elizabeth Greenen, , being each duly sworn, and each 
for himself deposes and says that he is a surety on the within and 
foregoing bond ; that I am worth in property in the State of Iowa 
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not exempt from execution in amount and value equal to the sum 
of one thousand dollars; that I am a freeholder in said State of Iowa ; 
that 1 own in my own right property in Iowa of the value of one 
thousand dollars over and above all my debts and liabilities and 
incumbrances thereon which is liable to execution. 
ELIZABETH GREENEN. 
ANTHONY THOMA. 


Notarial Seal, Charles F. Subscribed and sworn to before me and in 
Schmidt, Attornev- my presence by the said Elizabeth Greenen 
at-Law, Iowa. — Anthony Thoma this 50th day of June, 

1886. 


CHARLES F. SCHMIDT, 
Notary Public. 
Approved July 10, 1886. 
AUSTIN ADAMS, 
Ch. Justice of Sup. C't. 


STATE OF Iowa, | 
Plymouth County, j 


. &8 by 


I, W. S. Welliver, clerk of the district court of Plymouth county, 
Iowa, do hereby certify that the sureties on the annexed bond, Eliza- 
beth Greenen and Anthony Thoma, are amply good and sufficient 
for the penalty named therein, and | would approve said bond if 
the same was presented to me for approvai. 

Witness my hand and seal of said 
Seal of the District Court, dist. court, affixed this Ist day of July, 
Plymouth Co., lowa. A. D. 1886. 
W.S. WELLIVER, Clerk. 


[Endorsed :] John B. Greenen, plaintiff in error, vs. The Distriet 
Court of Plymouth County, la., def’t in error. 
[ Endorsed :] J. B. Greenen vs. The District Court. 
ot | Endorsed 4 J. B. Green, plaintiff in error, vs. The Dis- 
trict Court of Plymouth County, lowa, defendant in error. 
Filed Sep. 5, 1886. G. B Pray, clerk sup. court. 12127. 


138 (5.) Pet., writ, ete., John B. Greenen case. 
139 J. N. Peysen, Plaintiff in Error, '} 
Us, 


| ge ates a 

. ~ ‘ » . . 

Tue District Court or PiLymMoutu Country, { sage Writ 
Iowa, Defendant in Error. ‘ 


To the Honorable Austin Adams, chief justice of the supreme court 
of the State of lowa: 
Comes now John N. Peysen, a citizen of Plymouth county and 
State of Iowa, by Argo & Kelly and Fred. O’Donnel, his attorneys, 
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and complains that in the record and proceedings and also in the 
rendition of a judgment in a suit between John N. Peysen, plaintiff, 
and The District Court of Plymouth County, Iowa, defendant, deter- 
mined in the supreme court of the State of Iowa, a judgment was 
rendered against your petitioner and he was ordered to pay a fine 
of five hundred dollars and be imprisoned for three months unless 
said fine be paid within thirty days after the rendition of the judg- 
ment, which judgment was based upon a judgment rendered by the 
district court of Plymouth county, lowa, — one Wm. H. Briggs was 
plaintiff and your petitioner was defendant, in which case petitioner 
obtained a writ of certiorari from the supreme court of the State of 
Iowa to review the proceedings of said district court aforesaid ; that 
upon a hearing of said application in said supreme court judgment 
was rendered against your petitioner aflirming the decision and judg- 
ment rendered by the said district court; thatsaid supreme court, in 
which said decision affirming the decision of said district court was 
rendered, is the highest court of law and equity in the State of Iowa 
in which a decision could be had in said suit, and in which a final 
judgment was rendered against your petitioner on the 19th day of 
June, 1886, in said suit, wherein your petitioner was convicted upon 
ex parte affidavits and was not confronted with the witnesses who 
testified against him and, as your petitioner avers, contrary to and 
in violation of article six of the amendments to the Constitution of 
the United States of America, which provides that in all criminal 
prosecutions tne accused shall have and enjoy the right to a speedy 
and public trial by an impartial jury of the State or district wherein 
the crime shall have been committed, and to be informed of the 
nature of the cause of the accusation, to be confronted with the wit- 
nesses against him, to have compulsory process for obtaining wit- 
nesses in his favor, and to have the assistance of counsel for his 
defense ; that your petitioner alleges that the decision and judgment 
of said supreme court was and is erroneous and in violation of sec- 
tion one of article fourteen of the Constitution of the United States, 
which provides that no State shall make or enforce any law which 
shall abridge the privileges or immunities of any citizen of the 
United States, nor shall any State deprive any person of liberty or 
property without due process of law, nor deny any persen within 
its jurisdiction the equal protection of the law; all of which ap- 
pears in the records and proceedings of said supreme court in said 
suit, and in which manifest error hath happened, to the great 
damage to the said J. N. Peysen, your petitioner herein. 


Wherefore he prays for the allowance of a writ of error and a stay 
of proceedings until the same shall have been determined by the 
Supreme Court of the United States, and for such other process as 
may cause the same to be corrected by said Supreme Court. 

ARGO & KELLY anp FRED. O'DONNELL, 
Altorneys for Petitioner. 
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140 Uwnirep States oF AMERICA, 88°? 


To Wm. H. Briggs and Struble, Rishel & Hart, his attorneys, and 
A. J. Baker, attorney general of lowa, and The District Court of 
Plymouth County, Iowa : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Iowa, wherein John N. 
Peysen is plaintiff and said The District Court of Plymouth County, 
Iowa, is defendant in error, to show cause, if any there be, why the 


judgment in the said writ of error mentioned should not be cor- 


rected and speedy justice should not be done in that behalf. 
Witness the Honorable Austin Adams, chief justice of the supreme 
court of Iowa, this 26th day of June, 1586. 
AUSTIN ADAMS, 
Chief Justice of the Sunreme Court of lowa. 


STATE OF low4, | on 
Plymouth County, at 
We hereby accept due, legal, and timely service of the above cita- 
tion and acknowledge receipt of copy. 
C. H. LEWIS, 
Judge of the 4th Judicial District of Iowa. 


STRUBLE, RISHEL & HART, 


Attorneys for the Defendant in Error. 
141 Writ of Error. 


UnitTep STATES OF AMERICA, 88: 


The President of the United States to the honorable judges of the 
supreme court of the State of iowa, Greeting: 


Because in the records and proceedings and also in the rendition 
of the judgment of the plea in which is in the said court, before 
you, being the highest court of law and equity of the se'd State of 
lowa in which a decision could be had in the said suit between 
John N. Peysen, plaintiff, vs. The District Court of Plymouth County, 
Iowa, defendant, on a writ of certiorari from the supreme court of 
Iowa to the district court of Plymouth: county, in the State of lowa, 
wherein was drawn in question the validity of a statute of the State 
of Iowa on the ground of its being repugnant to the Constitution 
and laws of the United States and the decision was in favor of such 
its validity, a manifest error hath happened, to the great damage of 
the said ,as by his complaint appears, we, being willing 
that the error, if any hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the records and proceedings 
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aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with the writ, so that you may have 
the same at Washington on the second Monday in October next, 
being the present seat of the National Government, that, the record 
and process aforesaid being inspected, they may cause to be done 
thereupon what of right ought to be done. 

Witnesseth the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, at Washington aforesaid, this — day of In 
the year of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the United States the one hundred and 
tenth year. 

[Seal Circuit Court U.5., Northern District of Lowa, Sioux City.] 
A. J. VAN DUZEE, 
Clerk U.S. C. Court, Northern Dist. Iowa. 
By J. H. BOLTON, D’p'ty. 


Ailowed. AUSTIN ADAMS, 
Chief Justice of the Supreme Court of Iowa. 
142 We, the undersigned, John N. Peysen, principal, and M. 


D. Neisius, John Neisius, & Michael Neisius, sureties, are held 
and firmly bound unto the State of Iowa in the penal sum of one 
thousand dollars, well and truly to be paid unto the said State of 
Iowa, upon the conditions as follows: 

Whereas the said John N. Peysen has sued out a writ of error and 
appealed from the order and judgment of the supreme court of the 
State of Iowa to the Supreme Court of the United States of America, 
rendered on the 19th day of June, 1866, in a proceeding where- the 
said John N. Peysen was plaintiff and The District Court of Plym- 
outh County, lowa, was defendant, in which the plaintiff in error 
herein was charged with having violated a certain writ of injunc- 
tion, and had been convicted thereof in the district court of said 
Plymouth county, Lowa, and by it sentenced to pay a fine of five 
hundred dollars, and if not paid within thirty days to be confined 
in the county jail of said Plymouth county for the period of three 
months, and that the said John N. Peysen sued out a writ of cer- 
tiorari before the supreme court of the State of lowa, and upon the 
hearing thereof before said supreme court the judgment of the dis- 
trict court below was aflirmed : 

Now, if the said Jonn N. Peysen will proseeute his appeal and 
writ of error and will pay said fine adjudged against him, or so much 
of the same as the Supreme Court of the United States may direct, 
and in all respects abide the orders and perform the judgment of the 
said Supreme Court upon said appeal and writ of error and faith- 
fully abide by the orders of said Supreme Court and pay and per- 
form the judgment of the supreme court of the State of Iowa in case 
the same shall be affirmed, then this obligation to be void: other- 
wise to be and retain in full force and effect. 

Witness our hands this 30th day of June, 1886. 

J.N. PEYSEN, Principal. 
M. D. NEISIUS, 
MICHAEL NEISIUs, 
JOHN NEISIUS, Sureties. 


I 
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STATE OF Iowa, oe 
Plymouth County, if vai 
I, M. D. Neisius, Jolin Neisius, & Michael Neisius, each being duly 

sworn, on oath depose and say and each for himself says that he — 
a freeholder of the State of lowa and has property in the State 
worth two thousand dollars and property liable to execution in this 
State equal to the sum of one thousand dollars, over and above all 
my debts & liabilities and incumbrances thereon. 

M. D. NEISIUS. 

JOHN NEISIUS. 

MICHAEL NEISIUS. 


Subscribed and sworn to before me and 
Notarial Seal Charles in my presence by the said M. D. Neisius, 
I. Sehmidt, Attor- John Neisius, & Michael Neisius this 30th 
ney-at-Law, lowa. day of June, 1886. 
CHARLES F. SCHMIDT, 
Notary Public. 


Approved July 10, 1886. 
AUSTIN ADAMS, 
Ch. Justice of Supreme Court. 


STATE OF JowA, ) a 
Plymouth County, j ° 


i, W.S. Welliver, clerk of the district court of Plymouth county, 
lowa, do hereby certify that the sureties named in the annexed bond, 
M. D. Neisius, Michael Neisius, and John Neisius, are amply good 
and sufficient for the penalty therein stated, and I would approve 
said bond if the same was presented to me for approval. 


Witness my hand and seal of said dist. 
Seal of the District Court, court, affixed at Le Mars, lowa, this 2d 
Plymouth Co., Lowa. day of July, A. D. 1886. 
W.S. WELLIVER, Clerk. 


[ Endorsed:] John N. Pevsen vs. The Dist. C’t of Plymouth Co., 
Iowa. 
145 [Endorsed:] John N. Peysen, plaintiff in error, vs. The Dis- 
trict Court of Plymouth County, Iowa, defendant in error. 
Filed Sep. 8, 1886. G. B. Pray, clerk sup. court. 12128. 
144 (Endorsed :] (6.) Pet., writ, ete. John N. Peysen ease. 


Endorsed on cover: lowasupreme court. No.275. Eugene Eilen- 
becker, John Manderscheid, John Manderscheid, Henry Brauch, J. 
B. Greenen, and John N. Peysen, plaintiffs in error, vs. The District 
Court of Plymouth County, Iowa. Filed October 1, 1886. 
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Brief and Argument of Plaintiffs in Error. 


Supreme Court of the United States. 
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OCTOBER TERM, 1889. 


EUGENE EILENBECKER, JOHN MANDERSCHIED, JOHN 
MANDERSCHEID, HENRY BRAUCH, J. B. GREENEN, 
AND JOHN N. PEYSEN, PLAINTIFFS IN ERROR, 


Us. 


THE DISTRICT COURT OF PLYMOUTH COUNTY, IOWA, 
DEFENDANT IN ERROR. 


In Error to Tue Supreme Court or Tue Strate or lowa. 


Areo « McDvurrire anp Winuiam A. McKenney, 
Attorneys for Plaintiffs in Error. 


SrrusieE, Risner & Hart, S. M. Marse anp A. J. Baker, Attorney 
General of Iowa, Attorneys for Defendant in Error. 


Brief and Argument of Plaintiffs in Error. 


Supreme Court of the United States. 


OCTORER TERM, 1889. 


EUGENE EILENBECKER, JOHN MANDERSCHIED, JOHN 
; MANDERSCHEID, HENRY BRAUCH, J. B. GREENEN, 
AND JOHN N. PEYSEN, PLAINTIFFS IN ERROR, 


rs, 


: THE DISTRICT COURT OF PLYMOUTH COUNTY, IOWA, 
DEFENDANT IN ERROR. 


Ix Error tro Tue Scereme Coverr or Tre Strate cr lowa. 


Arco « McDvrrtre ann Wirttiam A. McKenney. 


Attorneys for Plaintiffs in Error. 


ee 


SrrusieE. Riswer & Harr, S. M. Marsn anno A. J. Baker, Attorney 


General of Towa, Attorneys for Defendant in Error. 


z. KUGENE ETLENBECKER ET AL. Vs. 
STATEMENT OF THE CASE. 


On the Lith day of June, 1885, seperate petitions in equity were 
filed in the District Court of Plymouth County, Iowa, against each 
of these plaintiffs in error, asking that they be enjoined from selling 
or keeping for sale any kind of intoxicating liquors; including ale, 
wine and beer, in Plymouth County, lowa. Ou the 6th day of July, 
1885, the court ordered the issuance of Writs of Injunction as 
prayed, and on the 7th day of July, the writs were served on each | of 
the plaintiff's in error, by the Sheriff of Plymouth County, Iowa. 
That on the 24th day of October, 1885, affidavits and complaints were 
filed alleging that these plaintiffs in error, had been engaged in sell- 
ing intoxicating liquors in violotion of law and the terms of the 
Writs of Injunction served on them, and asking they be required to 
show cause why they should not be punished for contempt of court, 
a rule was granted as prayed, and the court having no personal 
knowledge of the facts charged, ordered that a hearing be had at the 
next term of said District Court upon aftidavits, that on the Sth day 
of March, 1586, it being at the regular term of the Distriet Court of 
Plymouth Connty, Lowa, seperate trials were had upon evidence in 
the form of affidavits to the court, without a jury, upon which the 
court found the plaintiffs herein guilty and that they had vio- 
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lated the Writs of [Injunction issued in said cause. and ordered that 
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each of these plaintiffs in error pay a fine of five hundred dollars and 
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costs, and that they each he imprisoned in the jail of Plymouth 
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County for the period of three months. to be released from econtine- 
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ment if the tine imposed on them be paid within 30° days from the 
day of judgment. 
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That under the laws of Lowa. there being no appeal, onthe Lith 
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day of March, L886, each of these plaintiffs in error, filed in the 
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Supreme Court of Iowa, his petition for a Writ of Certiorari, in 
which it is alleged that the District Court of Plymouth County, 


aro 
ee ee 


% tee Pe * ™ Vig 
ae A ae ' 

atc tt ae. | ¥ 
C2 Ss ae 


exceeding its Jurisdiction, acting illegally, and irroneously, and 
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among other things, committed the following errors: 


ea 


2nd. In receiving in evidence ex parte affidavits and incompe- 


we he 
ieee 


tent evidence, and in finding him guilty on incompetent evidence. 


3rd. In finding your petitioner guilty of contempt of violating 
an injunction, withont proof of any order for the issuanee of an in- 
junction having been made. 


4th. In punishing him for contempt without entering upon 
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the records the evidence pen which the eourt acted, or the facets eon- 


stituting the alleged contempt as required by law. 


oth. In ordering hein imprisoned in ecuse of non-payment of 
fine without specifying the number of days of imprisonment, 


bth. In punishing vour petitioners without a trial by jury and 
without due process of law, and in violation of sections 4, LO and Ld, 
of article 1, of the Constitution of the State of Towa, and articles 5 
and 6 amendments to the Constitution of the United States, 


ith. In trying your petitioners in a case invelving his liberty 
on ex parte affidavits and denying him the right to be confronted 
with the witnesses against him. and in violation of section 10) afore- 
said of said constitution. 


Sth. In trying him for an offense involving punishment by 
tine exceeding $100.00, and imprisonment for 30 days without indict- 
ment by grand jury, in violation of section Ll, article 1, of said Con- 
stitution, and in violation of article XIV of the Constitution of the 
United States. 


Mth. In intlieting excessive fine, cruel and unusual punishment 
in violation of section 17, of article 1. of the Constitution of lowa, 
and article 8 of the of the amendments to the Constitution of the 
United States. 

The Supreme Court of Iowa granted the Writs of Certiorari and 
on the 24rd day of March, L886, the same were duly served and re- 
turned, 


Ly agreement of counsel and consent of the court, the six cases 
were submitted together and tried on one Transeript of Reeord. 

That on the 23d day of June, 1886, the Supreme Court of Lowa, 
decided said causes by affirming the Judgment of the Distriet Court 
of Plymouth Connty. 

That on the 26th day of June. LSS6. a Writ of Error was sued 
out by plaintiffs in error and these cases were in due time filed and 
entered in this most honorable court, and now awaits its. final judg. 
ment. 

ERRORS ASSIGNED. 
:. 

The Supreme Court of lowa erred in not holding that Section 12, 

of Chapter 143. of the acts of the 20 General Assembly of lowa. is 
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void and in eontliet with section 2, of artiele 3, of the Constitution of 
the United States which provides that “The trial of all crimes, except 
in cases of impeachment, shall be by jury.” Al-o in econtiict with 
and contrary to the provisions of article 6, of the amendnie ts to the 
Jonstitution of the United States, which provides that + In all erimt- 
nal proseeutions, the acensed shall enjoy the right to a speedy and 
public trial by an impartial jury.” The court also erred in athrming 
the court below in imposing a fine and imprisonment on plaintiffs in 
error without the benetit of a jury trial. 


The Supreme Court of Jowa erred in attirming the Distriet Court 
of Plymouth County, in holding thar plaintiffs in error could be fined 
and imprisoned without being first presented by indietment by a 
grand jury, and in being tried on ex parte affidavits, which decision 
of both District Court and Supreme Court of Lowa is in conflict with, 
and contrary to the provisions of both articles, five and six of the 
amendments to the Constitution of the United States, which provides 
that “In all criminal prosecutions the accused shall be confronted by 


the witnesses against him.” 
ITT. 


The Supreme Court of Iowa erred in not holding that “Chapter 
143 of the acts of the 20 General A ssembly of Iowa, and especially 
Section 12 of said Chapter, is void and in conflict with Section 1 of 
Artiele L4 of the amendments of the Constitution of the United 
States. In this it deprives persons charged with selling intoxicating 
liquors the equal protection of the law. It abridges the rights and 
privileges of that partienlar class of persons and denies to them the 
right of trial by jury, while in all other criminal prosecutions the 
accused must first be presented by indietment and then have the 
benefit of trial by a jury of his peers. 
IV 
The Supreme court of Towa erred in not holding that section 12 of 
Chapter 143 of the Aets of the 20th General Assembly of Iowa. is 
contrary fo and in conflict with artietle Sth of the Amendments to the 
Constitution of the United States. whieh provides that +*Execessive 
fines shall not be imposed. nor cruel and unusual punishment in- 
flicted.” Said section 12 complained of, for the sale of one glass of 
heer after injunction has issned, imposes a fine of not less than five 
hundred dollars and as high as one thousand dollars and alse 
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UN prisonment six months. if the court so. directs. In all other 
enses of Confernpl aT Lown, the law will not permit the court to dm 


pose | fine of not more thaeer fifty dollars, 
ARGUMENT, 


For the convenience of the court, and inorder that our argument 
may be simplitied and the better understood, we here set forth cerhe- 
tim, the important and material parts of Chapter 143 or the Acts of 
the 20th General Assembly of Lowa. 


Sec. 8. Any person having such permit, who shall sell intox: 
“eating liquors at a greater profit than is herein allowed. shall be 
~linble to treble damages, to be recovered by civil aetion, in favor of 
the party injured, And any person holding a permit, either to 
‘manufacture or sell, who shall fail to make monthly returns, as here- 
in required, or within five days thereafter, or who shall make a 
* false return, shall forfeit for each offense the sum of one hunared 
‘dollars, to be recovered in the name of the state of Lowa, Npen the 
relation of any citizen of the county. by civil action on his bond, 
with costs ; and one-half of the sum recovered shall go to the in 


* former and one-half shall go to the sehool fund of the county. 


Sec. LU. Tf any person not holding sueh a permit, by hitaself, 


his clerk, servant or agent, shall for himself, or any person else. ¢ 
sreetly or indirectly, or on any pretense, or by any device, sell or in 
” consideration of the prrehitse of ati other property, wive le curh\ 
‘person any intoxicating liquors, he shall, for the first offense, le 
‘deemed guilty of a misdemeanor, and on conviction for said first 
~ offense. shail pray ed tine of not less than hfty or not more than one 
+ hundred dollars and eosts of prosecution, and stand committed to 
the COUNTY jail unti! svueh fine and costs are praric : for the seeond 
cand every subsequent offense, he shall pay on convietion thereof, a 
+ fine of not less than three hundred dollars nor nore than five liam 
‘dred dollars and costs of prosecution, and he Imiprisoned inh the 
county jail not te exeeed six months. ALL clerks. servants, cud 
agents of whatever kind, engaged or employed in the manufacture, 
sale or keeping for sales in violation of this chapter, of any intext 


“cating lhanor, shall be charged and convieted in the same mumnner a 


™ principals may be, and shall be subjected to the penalties herein 


e provided. Indietments and informations for vielations under thi- 
section. may allege anv number of violations of its pron sions bey 
~ the same party, but the various allegations mist be contained in 


: separate counts, and the person so charged, may he convieted and 
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. punished for each of the violations so alleged as on separate indict 
“ments or informations, but a separate judgment must be entered on 
“each count on which a verdict of guilty is rendered. The second 
“and subseqnent convictions mentioned in this seetion, shall be eon 
+ strued to mean convictions on separate indictments or informations; 
~and in default of the payment of the fines and costs provided for 
+ the first conviction under this seetion. The person so convicted 
«shall not be entitled to the benefit of chapter forty-seven title 
+ twenty-five of this code, until he shall have been ni prisoned SIXty 
slays. 

Sec. Tl. oo No person shall own or keep or be in any WAY Con. 
“cerned, engaged or employed in owning or keeping any intoxteating 
+ liquors with intent to sell the same within this state, or to permit 
+ the same to be sold therein in violation of the provisions hereof, 
‘and any person who shall so own or keep or be concerned, engaged 
Or employed in owning or keeping such liquors with any sneh = in- 
tent, shall be deemed, for the first offense, guilty of a misdemeanor, 
“and on conviction for said first offense shal] paya fine of net less 
“than fifty and not more than one hundred dollars and costs of prose- 
+ cution, and shall stand committed to the county Jail until such fine 
‘and costs are paid, and in default of sueh tine and eosts, he shall 
+ not be entitled to the benetits of chapter forty-seven, title twenty- 
«tive of the Code, unti! he shall have been imprisoned Sixty days; 
+ for the seeond and every subseqent offense he shall pay a fine of not 
+ less than three-lundred dollars nor more than five-hundred., or be 
+ imprisoned in the county jail not more than six months, or by beth 
“such fine and Imprisonment, in the diseretion of the court, and 
pon trial of every indictment or informations of violations of the 
vs provisions of this seetion, proof of the finding of the liquor named 
*intheindiectment or in the information. in the Possession of the 
‘“aecused in any place except his private dwelling house, or its de- 
“6 pendencies, or in such dwelling house or dependencies, if the same 
“isa tavern, public eating house, vrocery or other place of public re- 
“sort, or in unnsual qaantities in the private dwelling house or its 


+ dependencies of any person keeping a tavern, public eating house, 


a 


grocery or other place of public resort In some other place, shall be 


* 
* 


‘received and acted pen by the eourt as presiimptive evidence that 
“ such liquor Was kept or held for sale contrary te the provisions 
“ thereof.” 


Sec. 12. « That seetion 1543 of the code, be and the same is 
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+ hereby repealed ana the following enaeted in lien thereof: 


“See, 15438. In case of violation of the provisions of either of 
“the three preceding sections or of seetion fifteen hundred and 
twenty-five of this chapter, the building or ereetion of whatever 
+ kind, or the ground itself in or npon which sueh unlawful mann- 
+ facture or sale, or keeping with intent to sell, use or give away. of 
“any intoxieating liquors, is carried on or continued or exists. and 
the furniture, fixture, vessels, and contents, is hereby declared x» 
+ nuisanee, and shall be abated as hereinafter provided, and whoever 
+ shall erect or establish.or continue, or use any building, erection or 
™ place for any of the purposes prohibited 11) sia sections, shill bre 
deemed guilty of a nuisanee, and may be prosecuted and punished 
“ accordingly, and upon eonvietion, shall pay a tine of not exceeding 
-one thousand dollars and costs of prosecution, and stand committed 
until the tine and costs are paid: and the provisions of chapter 47, 
tithe 25 of this Code, shall not be applicable to persons committed 
‘under this section, Any citizen of the county where such nuisance 
exists, or is kept or maintained, may maintain an action in equity, 
“to abate and perpetually enjoin the same, and any person violating 
the terms of any injunetion granted in such proceeding shall be 
+6 punished as for contempt, by fine of net less than tive hundred nor 
‘more than one thousand dollars or by HNprisonment in the COUTTS 
+ jail not more than six months, or by beth sneh fine and Hn prisen- 


~ment in the diseretion of the eourt.” 


From the above it must be conceded that the legislature of Lowa 
las made the sale, or the keeping with intent to sell as a beverage 
any kind of intoxicating liquors, a crime. The plaintiffs in error are 
charged with the crime of keeping with intent to sell, and selling in 
texieating liquorscontrary to law: therefore, under the provisions 
of the Constitution of the United States were entitled te ao trial by 
jury. 

That part of section L2. of chapter M43 oof the 2Oth General 
Assembly which provides 7 penalty fora violation of the injunetion 
created by suid section. rends as follows: NN citizen of the COUNTY 
‘where such nuisance exists, or is kept, or maintained. may maintain 
‘oan action in equity to abate ane perpetually enjoin the same: and 
any person violating the terms of any injunction granted in such 
+ proceedings, shall be punished as for contempt by a tine of not less 
than five hundred dollars nor more than one thousand dollars or by 


“ IM prisenment in the eounty jail net mieore than six months or try 
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‘both tine and imprisonment in the diseretion of the court.” 


The most favorable view that can be claimed by counsel is that 
by this act the legislature has created a new statutory crime hereto- 
fore unknown to the laws of our state, a crime with a penalty aftixed 
that requires the intervention of a grand jury and a trial by a petit 
jury before the defendant can be punished, 


+The criminal law whether common or statue is imperative 
“with reference to the eonduet of individuals, so that, if a statue for- 
+ bids or commands a thing tu be done, all acts or omissions contrary 
“to the prohibition or command of the statue are offenses at commen 
“law and ordinarly indictable as such Bour Diet. 2nd Vol. 422." 


The word + As for contempt are redundant and surplusage. 
and have no place whatever in that section. If intended as the 
name for this new statutory crime, it is a misnomer and carries no 
more force than if the legislature had said the ‘defendant should be 
punished as “ For a burglary,” or as for » A lareeny.” 


A crime is defined by Bouvier to be » An aet committed or 
“omitted in violation of a publice law forbidding or commanding it.” 
And criminal is defined by the same author to be « That branch of 
jurisprudence with treats of crimes and offences.” 


It is reasonable to say that it was the intention of the legislature 
to create a new crime, and in christening it gave it a very inappre- 
priate name. However, the giving a thing a wrong name does not 
change its nature, as the Supreme Court of Towa aptly says in ex 
parte Grace 12th lowa 214. “Again it is suggested that this right 
applies to suits at law. This is trne; but the legislature can by ne 
* evasion of the Constitution make that a proceeding to punish fora 
“contempt which in its essence is a suitat law. That is to say if 
“the party is secured by the Constitution a jury trial in all) cases in- 
“volving his liberty; and if he is guaranteed due process of law he- 
* fore he can be deprived of his liberty; and if it be true at the same 
* time that these provisions have reference to suits at law. it) weuld 
* by no means follow that these safeguards could be frittered away 
‘and broken down by styling every preceeding té punish for die 
* obedience of the order of a court or judge, a proceeding: to punish 
“for contempt, or something else, instead of a suit. an aetion ora 
“trial.” 


“By due process of law is meant neo less than on prosecution or 
“suit instituted and ‘eondueted according to the preseribed forms ana 
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+ solemnities for ascertaining guilt, or determining the tithe of property 
“then the / qgislatiare connol ander the UISe of punishing “f party 
“tor contempt, provide for condemning without hearing, for render 
‘ing Judgment without injuiry, nor withont such hearing and in- 
> quiry as he should have by due process of law. Another eX position 
“of due process of law is the right of trial according to the process 
“and proceedings of the common law, or law in its regular course of 


‘administration through courts of justice.” 


~ Our goverments, state and federal, are goverments of checks 
‘and balances ina much larger sense than the goverment of Great 
“britain can be said to be a government of checks and balances. The 
sypudicvary in this country one Poene x «af che ch pou legislators power 
~ by declaring the legislative acts to be voa/ when they are in con- 
“frapention of the mpitten constitution which power is not possessed 


by the judiciary of Great Britian.” Vol. 5. crim. law Mag. 153. | 


It is well settled by the Supreme Court of lowa that the sale of 
intoxicating liquors is a crime, and that the violation of the injune- 
tion by the defendant consists in his selling intoxicating liquors con, 
trary to law, and by the act of selling a crime is committed. That 
selling intoxieating liquors by a defendant after he has been served 
with a writ of injunetion is recognised by the Supreme Court of lowa 
in Littleton vs Fritz and also in Martin vs Blattner. it being a crime 
to violate the writ of injunction and the penalty heing more than one 
hundred dollars, it was the duty of the court to order that these 
cases be sent before the grand jury of the county for their considera- 
tion. Tt has been frequently held by appellate courts that the ver 
diet of the jury would reel be set aside because the jury intended 
their verdict should have a different effect than the one expressed in 
the verdiet, and surely in this ease theceourt will not find that the 
legislature intended to override the provisions of the constitution 
simply because they gave the crime in question an inappropriate 


hickdne, 


The Supreme Court of Lowa was not called upon to deeide and 
it lial rer deeide the question presente 7 Te it either in the Cuse of 
Littleton vs Fritz or Martin vs Blattner. The question in eneh of 
those cases was whether a writ of injunetion could be legally issued. 
Those eases were in equity. while these are eases at law if properly 
entitled. as they shoenld be. the State of Towa vs the defendant. in 


~terqel yf letter tis they TheeW are, The eourt 1h) fhe cuse of the I: ipst 
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Congregational Church of Bloomington vs the city of Mureatine, 
2nd. Lowa, page 69, Cole’ edition, on page ol, the court, in speaking 
of contempt proceedings, say that “The proceeding in its lature I 
eriminal, and to a great extent Is Independent of the original pore 
ceeding.” And near the bottom of page 70 the court uses the Tol- 
lowing significant language: “But we are told that our constitutian 


provides that the supreme court shall lave Appelate jurisdietion 


* only in all cases of chancery and therefore an app al must lie or 
“no remedy eXists.” If a proceeding to enforce a penalty for 


disobedience To thie process at iInjunetion Is it ehaneery suit. oy 6 6aee= 
eessarily t part of a chaneery suit. this is) true. But is it’ W, 


thin miost clearly not. 


Whether Or thot the Injunetion hieis been Violated is il question 
of facet, and should have been submitted to a jury for their determin- 
ation. Not like an ordinary contempt proceeding, where the e@on- 
temyt consists In some overt aet or niisconduet of the party charged 
done in the presence of the court, no evidence being required te 
inform the court in reference thereto. In the cases now before your 
honors, the parties charged with being in contempt deny the charge. 
[It then becomes a question of fact whether the injunction has been 
violated or not. This question ought to have been submitted te a 
jury. 

Until the Passaye oi the present prohibiteory law Chapter 145 
Acts of 20th General Assembiy -punishment for contempt. were 
subject to the diseretion of the court as to amount, bot eould in no 
event exceed the sum of SSO, and In prisonment for one day. See. 
3493. j 


The character of the offense, the mingnitude of the compen py iit. 


termined the extent of the punishment, 


We do not deny the rich! Ta punish 4 contempt Without aiotrin 
by jury. Such hiss been the due process of the law from tinnes lan 


memorial. 


W hiet we «lo deny Is. the power of the legislature te punish crime 
under the guise or pretense of punishing a contempt “to deelare that 
the violation of an injunction against one kind of a nuisanee shall be 
punished ty ano absolute tine of SOOO. or six months’ Hees prisenmen t 
while all others shall be limited toa fine of S30. when there is no 
pretense that the injury from one Violation is in all Cises oreater 


than from the others: rh deport from the universal rule that a publie 
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nuisance is net subject to injunction except in case of speeial injury 
te the plaintiff, and to de these things to the end and for the express 


purpose of depriving the accused of a trial upon indietment by jury. 


It is useless to cut ternnn pol ter isan ordeny the faet that this is 
the purpose of the law. A sufficiently severe law had for years been 


on the eriminal statute book. 


Ln some places the judiciary Was hot suthiciently in oaceord with 
the law, on account of its beer anid Wite prohibition, te intliet sueh 
punishment as would prohibit. There are numerous crimes under 
our statute which are continually committed with imi punity all over 
the state beeanse the sentiment of the people does not demand their 
punishment, notably are those in relation to onme, flah. obscene prints 


the deposit of filth in sfremtis, ete. 


Now, in order to evade the constitutional requirement of indict 
ment by jury trial and judicial discretion in all cases in which the pun 
ishment exceeds S100, a safegnard which the people have not yet 
concluded to dispense with in any other ease, this law was enaeted. 


It mav be conceded, that the evil songht tobe reached is great, 
but it is no greater than it has been for twenty vears past. if Indeed it 


is sO great. 


Former laws huve always been sufficient for its suppression when- 
ever any considerable number of inhabitants desired it, either hy Pros: 
ecution before justices for sales, or by indictment as a nuisance, 


Call it what we may, this law is intended to punish crime, and not 
simply to enforce private rights, and it does so. without indictment, 
trial by jury, or judicial discretion as to pomishment- and hence, with 
out due process of law. 


This isin plain violation of Section 10, Article I.) of the State 
constitution, and Section 1. Article XIV. of the Federal constitution, 
and is similar to the evasion condemned in ** Ex parte Grace... ~ 


The Federal constitution restricts the power of the state in «de 


priving the citizen of liberty, to‘ due process of aw 


If this law were directed against unlawful fishing m the DesMoines 
river, itis hardly possible that any court would hesitate to declare it 
invalid. If it is to be upheld. simply beeause the evil is great) against 
which it is directed, then. 2 similar one may be enacted »vg@ainst any 
crime, and must likewise be upheld. for the lesser character of the evil 
cannot be os legal reason for discrimination 


It is such on rucdien| doparture from all former precedents, that ne 


a ROR ONE ose 
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one will deny that it opens a door that leads to en unknown field, not 
limited at all by the question of intoxicating liquor. 


Cases like that of Dartmouth College, decided under great) pres- 
sure, have kept the Courts Hus ever since endeavoring to Csciipe freon 


their legitimate consequences. 


It is n serious question now presented to this court for the first time 
—whether it can afford to establish this precedent, beenuse of the 
exigencies of the movement to suppress the liquor traffic. and thereby 
declare that special legislation may transform crimes into contempts. 
THE PUNISHMENT EXCESSIVE, CRUEL AND UNUSUAL. 

The case of Littleton vs. Fritz, 28 N. W. Kep., 641. does not de- 
cide the question here presented. The question there presented and 
decided is, that the mere fact that a nuisance is a crime, does not pre. 
vent courts of equity. from proceeding to restrain it, and that) the 
rights of atrial by jury to determine the issues in an equity case, had 
never existed at common law. This doctrine. asis there said, has al- 
ways been held applicable to highway obstructions, ete. but it) hus 
never before beca atteimpted to fix a prescribed and excessive punish: 
ment for any violation, no matter how slight. 

Under the law in question, a persou prosecuted by indictment, 
may be punished by fine from $1.00 to 81.0060, bat. if he violates an 
injunction issued under the same chapter, his punishment cannot be 
less than $500. and may be 81,000, with six months imprisonment, and 
this minimum of 8500 must bind the court although the accused may 
have sold but a single glass of wine or had merely kept it for sale but 
never sold a drop —this is surely -* excessive fine and cruel and on- 
usual” punishment, and prohibited by section I, article J. of the 
stute constitation, false, article S of amendments to the constitution 
of the United States, | 

It the legislature sheuld enacta law punishing « person for having 
a fish-net or having cnught a single fishby a fine of $500, would any 
court hesitate for a moment to hold it to be both excessive and unusual? 

In the Littleton case, the right to issue a temporary injunction is 
supported because of the irreparable injury which the keeper of a sn 
loon might inflict before tinal decree. This may be conceded as a 
asa proper cround for preverting a probable result, dat the right of 
injunetion under this law exists against the druggist as well as 
ngainst the open saloon. and the mjunction is violated by a single sale 
Asn beverage, by i draggist, withor without n permit. ts much «as 
by the epen and wilful sales ina saloon, and the penishment in- either 
case cannot be less than S500, no matter what element of mitignticn 
might appear in the case of the druggist. 


ae » 
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This law must then be judged got as only applicable to the saloon, 
but as also applicable to the entire field of violstions which may arise. 

If this was a case in which a respectable druggist. who, forgetting 
that his permit had expired, had kept his drug store open for one day 
after such expiration had sold a little brandy or wine ina ease involv 
inga human life, he must nevertheless be fined S500 in what ts 
known as a court of equity. 

If such was this case, every conrt before which it came, would 
feel bound to search for reasons to escape from inflicting such punish 
ment, and would feel that the name of equity was disgraced should it 
fail to find a way of eseape. 

And we think none ot the courts of this state would hesitate to 
hold the law an uneonstitutional attempt to punish crime under the 
guise of equity, and refuse to surrender its equitable powers for such 


it perp me, 


Henee, this law must be judged, not by the question of justice 
or injustice involved in these cases alone, but by what it will do when 
administered in all the cases to which it is applicable. and the with 
ifs penalties must be inflicted without regard toe equitable prine ples. 

While it may be that some people regard the sate ef a glass of 
wine as a hideous act we must not forget that others and the great 
majority of the people regard it otherwise. and not only so. but are 
in the habit of using the article daily in their households. and Pench y 
lawfully do se, the essence of the crime under the law being not the 
possession or use of the thing or the faet of sale, but that it is kept 
for snle or sold without a permit, there being it the eye of this law 
S500 difference in the two acts, and yet it is elaimed that this fine 
distinetion is neither = exeessive, eruel mor unusual.” Ne parallel 


ean he found in the history of the law. 


If this law preseribed re Peeler rere punishment, but left it to 
the court pen the pro to tix it according to the nets constitutine 
the contempt, if might with some reason be claimed that was not ob 
noxious to the Constitution, in that it left to a eourt of equity the 
power to do equity according to the nature of the case. But the 
equity powers of the court are here bound by an tren rule and thus 
made acourt of law. -a criminal court contrary to all recognized rules 
of equity and contrary to the fundamental principle on Which these 


courts are founded. 


We have examined with all the care which the time allotted per- 
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mits, the criminal statutes of the state, and among LOO or so) erimes 
therein created we have found none but felonies wherein the mint. 
mui punishment is equal to that here denounced against the Viola- 
tion of these injunctions by selling a glass of wine without permits- 
sion of the board or supervisors, [nevery case of misdemeanor found 
in our statutes (unless we have overlooked some and we do not think 
we have) the minimum tine is either not tixed at all or is far below 
that provided for the slightest violation of these injunetions, and = in 
but few cases is the maximum equal to that here. So that we have 
here a so-called contempt occupying a plane of criminality between 


the misdemeanors and felonies of our former laws. 


[f it can be sustained in its present penalties, it ennoand must 
he sustained if the punishment shall be hereafter changed to imi pris- 


onment in the penitentiary. 


The question of punishment under the eontem pi feature of this 


iaw was not in tne Lft/eton case. nor was it there decided. 


Another potent argument against the validity of the contempt 
punishment provided by this law is found in the fact that the erim- 
inal punishment against this same aet under the same law is less both 
in its minimum and maximum than for the contempt. And this is 


what is ealled equitable jurisdietion! 


It was not intended by the Constitution to leave to the legisla- 
ture the question as to whether the punishment was excessive, cruel 
or unusual, This is a limitation on its power, and the question is 
one for the courts. 

It has been suggested. and perhaps on reasonable ground, that 
inasmuch as contempts were indictable at common law. and as See. 
3500 seems to anthorize indictment for contempts, this law remits 
the question of punishment in case of contempt to the criminal 
courts. If this beso. the statute may be enforced in harmony with 


the Constitutional right,of indictment and jury trial, 


A penal statute of doubtful meaning ought always to be eon- 
strned in favor of the liberty of the citizen rather than avalnst it. 
Under our political system we ignore the = Divine right “ of kings 

; = = 
and the infalliinlity of parliament. The court) alone is the final 
arbiter between the citizen and the state and the law its = golden met 


wand and measure.” 


We appeal to our-courts to guard and protect the rights and = lib- 


erties of the citizen under the Constitution. 
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A rapid advance in the progress of civilization is evineed by the 
Sixth and Fourteenth amendments to the Constitution. They open 
au new chapter in the Constitutional history of the United States; 
they are fresh covenants binding both the Federal and State gov. 
ernments and operating upon both the people and the state. They 
are new arrivals of principles comprehending all, operating upon all, 
and throwing around all the strong arm of its protection: in fine, it 
has arisen beyond the sublimity of Magna Charta. And while in the 
keeping of a patriotic judiciary who has wisdom enough “te pluck up 
the weeds that grow in the richest soils and among the brightest 


Howers, The Constitution will not suffer, but will survive the 
severest shock and remain for ages yet to come, the bulwark of | the 
people's rights and the palladium of their liberties. 

The Constitutional guaranty is of little worth if the legislature 
can enact a law depriving a citizen of the right of trial by jury by 
naming the offense a contempt of court when in fact it is a statutory 
erime same as any other crime made so by statute and thus under this 
vuise and false name override the Constitution. 

We invite the court’s attention to following quotation from the 
argument of that great and upright lawyer and jurist. -lereiah 
S. Black, before this honorable court at the December term, ISS6. in 
defense of the right of trial by jury: 

Tf the men who fonght out our Revolutionary contest when 
“they came to frame a government for themselves and their prosperity 
had failed to insert a provision making the trial by jury perpetuc! 
sand universal, they would have covered themselves all over with 
“infamy as with a garment; for they would have proved) themselves 
oe basely recreant to the prinel ples of that very liberty of which they 
Se professed to be the special champions. Dut they were guilty of no 
“such treachery. They not only took care of the trial by jury, but 
* they regulated every step te be taken in a criminal trial, The) 
+ knew very well that no people could be free under a government 

‘Which had the power. te punish without restraint. Tlamilton ex 
‘pressed in the Federalist the universal sentiment of his time, when 


*he said that the arbitrary power of convietion and punishment for 


. pretended offenses has been the creat engine af despotism im fall 
sages and all countries. The existence of such power is utterly in 

* compatible with freedom. The difference between a master and his 
slave consists only in this: That the master holds the lash om his 
+ hands and he may use it without legal restraint. while the naked 


= back of the slave Is bene te take whatever 1s laid onl it. 


Iti. EUGENE EILENBECKER ET AL. Vs. 


« But our fathers were not absurd enough to put unlimited power 
+ in the hands of the rulers and take away the protection of the law 
“from the rights of individuals. It was not thus that they meant to 
“ssecure the blessings of liberty to themselves and their prosperity ." 
+ they determined that nor one drop of the bloc whieh had been shed 
“on the other side of the Atlantic, during seven centuries of contest 
“with arbitrary power, should sink into the ground, but the fruits of 
“every popular vietory should be vathered up in this new govern- 
“ment. Of all the great rights already won, they threw not an atom 
* AWILY. They went over Magna Charta, the Petition of Rights. the 
+» Bills of Rights, and rules of the common law, and whatever was 
+ found there to favor individual liberty they carefullly inserted in 
“their own system, inproved by clearer expressions, strengthened by 
“heavier sanctions, and extended by a more universal application, 
* They put all these provisions in to the organie law, so that neither 
“tyranny in the exeentive, nor party rage in the legislature could 
change them withont destroying the government itself. Look for a 
“moment at the particulars and see how carefully every thing econ- 


*neeted with the administration of punetive justice is gnarded. 


lL «No expost facto law shall be passed, No man shall be an- 
* swerable eriminally for any act which was not defined and made 
.. punishable as aertme by some law in feree at the time when the 


*-anet was done. 


2. » For an aet which is criminal he cannot be arrested without 


‘a judicial warrant founded on proof of probable enuse. Tle shall 
“not be kidnapped and shut up on the mere report of some base spy 
“who gathers the materials of a false accusation by erawling into his 


+ house and listening at the key-hole of his chamber door, 


3. I Tle shall not be compelled fo testify noninst himself, Ile 
“may be examined before he is committed, and tell his own story if 
“he pleases; but the rack shall be pat out of sight. and even his 
‘*eonscience shall not be tortured: nor shail his unpublished papers 
he used against him, as was done most wrongfully in the case of 


** ‘ } a?* ~ , : 
Algernon vdney. 


L. vas lle shall be entitled To x speedy trial: rent kept in prison 
+ for an indetinite time without the opportunity of vindientine his 
* Innocence, 


». “Tle shall be informed of the acensation. its nature and 


~orounds. The public accuser must put the charge in the form: of a 
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“ legal indictment, sothat the party can meet it full in the faee. 


6. Even to the indictment he need not answer un! oss e& grand 
“jury, after hearing the evidenee, shall say pon their oaths that they 
‘ believe it to be true. 


= 


‘. — Then comes the trial, and if must be he before a recular 
“court of competent jurisdiction, ordained and established for the 
+ state and district in which the erime was committed: and this shall 
“not be evaded by a legislative change after the crime is alleged to be 


«lone. 


S. «Tis guilt or innocence shall be determined by an linpartia | 
jury. These Enelish words are to be understood in their sense. and 
they mean that the jurors shall be fairly seleeted by asworn officer, 
* from among thé peers of the party residing within the local puris- 
“diction of the conrt. When they are ealled into the box, he car 
purge the panel of all dishonesty, preyudice, personal enmity and 
Ignorance, by a certain number of peremptory challenges and as 


“many more challenges as he can sustain by showing reasonable cause. 


§ «©The trin] shall be public and open, that no underhand ad- 
“vantage may be taken. The party shall be confronted with the wit 
* NeSSeS agaist him. lave compulsory process for his own witnesses. 


sand be entitled tothe assistanee of counsel in his defense. 


lO. + After the evidence is heard and discussed, unless the pury 
* shall, upon their oaths, unanimously agree to surrender him up 
‘into the hands of the court as a guilty man, net a hair of his head 


“ean be touched by way of punishment. 


Ll. - A fter il verdiet of guilty. hie is still protected, No eruel 
“or unusual punishment shall be inflicted. nor any punishment at all, 
“except what is annexed by law to his offense. It cannot be doubted 
+ fora moment that if a person. convicted of an offense not capital, 
“were to be hung on the order of a judge, suel a judge wonld be 
‘guilty of murder as plainly as if he shonld come down from the 
» bench, tuck up the sleeves of his gown, and let ont the prisoners, 


* blood with his own hand. 


~ If | claimed this freedom under ALLY kind of preseription, | 
a eould prove Pa | good long possession iT ourselves ana those nnder 
+ whom we claim it. [ might begin with Taeitus, and show how the 
“contest arose in the forests of Germany. more than two thousand 


“years ago; how the rough virtues and sound common sense of that 
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* people established the right of trial by jury, and thus started on a 
~eareer which has made their posterity the foremost race that ever 
lived in all the tide of time. The Saxons carried it to England, 
and were ever ready to defend it with their blood. It was crushed 
out by the Danish invasion: and all that they suffered of tyranny 
and oppression, during the period of their subjugation, resulted 


+ from their want of trial of jury. 


oe | prove my right to trial by jury just as [ wonld prove my 
+ title to anestate if T held in my hand a solemn deed conveying it to 
me, coupled with undeniable evidence of long and undisturbed pos- 
+sesion under and according to the deed. There is the charter by 
“which we claim to hold it. It is called the Constitution of the 
+ United States. [t is signed by the sacred name of George Wash- 
ington and by thirty-nine other names, not less illustrious than his, 
+ They represented every independent state then upon this continent. 
and each state afterwards ratified their work by a separate conven- 
+ tion of its own people. Kvery state that subsequently came ac- 
* knowledged that this was the great standard by which their rights 


+ were to be measured. Every man that has ever held oftice in the 


-eountry from that time to this, has taken an oath that he would: 


support it through good report and through evil. The attorney- 
+ general himself became a party to the instrument when he laid his 
hand upon the Gospel of God and solemnly swore that he would give 
*to me and every other citizen the full benetit of all what it contains. 
+ What does it contain’ This among other things: The trial of all 
« crimes, except in ecases of Impeachment, shall be by jury. Again: 
**No person shall be held to answer for a capitol or otherwise in- 
+ famous crime unless on a presentment or indictnient of a grand 
. jury, except In Cases arising in the land of naval forces, or in the 
*malitia when in actual service in time of war or public danger; nor 
* shall any person be subject for the same offense to be twiee put inh 
* jeopardy of life or limb. nor be deprived of life, liberty, or prop- 
verty, without due process of law; nor shall private property be taken 
for public use without just compensation.” This is not all. | An- 
* other article declares that -in all criminal prosecutions the acensed 
«shall enjoy the rignt to a speedy and publie trial by an lin partial 
“jury of the state and district wherein the crime shall have been 
“committed, which district shall have been previously ascertained Ivy 
“law. And to be informed of the nature and cause of the aeeusa- 


sion; and to be confronted with the witnesses against him: to have 
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* compulsory process for the witnesses in his favor, and to have the 


assistance of counsel in his defense. 


+ Is there any ambiguity there! If that does not signify that a 
jury trial shalt be the exclusive and only means of ascertaining guilt 
‘in criminal eases then [| demand to know what words or what col- 
+ lection of words in the English language would have that effect‘ 
* Does this mean that a fair, open, speedy, public trial by an impar- 
+ tial jury shall be given only to those persons against whom no spec- 
+ ial grudge is felt by the attorney-general, or the judge advocate, or 
+ the head of a department‘ Shall this inestimable privilege be ex- 
tended only to men the administration does not care to conviet! — Is 


it contined to valgar criminals, who commit ordinary crimes against 
+ society, and shall it be denied to men who are aceused of such 
offenses as those for which Sydney and Russel were beheaded, and 
+ Alice Lisle was hung, and Elizabeth Gaunt was burt alive. and John 
+ Bunyon was imprisoned fourteen years, and Baxter was whipped at 
+ the cart’s tail, and Pronn had his ears cut off No: the words of 
the Constitution are all-embracing ‘as broad and general as the cas- 
“ing air.” 

The question presented in this case, has never as yet, been de- 
cided by this court. We therefore solicit the patient and careful 
consideration of the court, as, in our opinion, a great and important 
question and principle is involved in the final judgment and decision 
of this honorable court in these cases. 

, Respectfully submitted. 
Arco « MeDurriex anp Winttiam A. McKenney, 


Attorneys for Plaintiffs ‘n Error. 
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The proceedings in eneh of the CuSeS presented for the 
consideration of this Court were exclusively those to punish 
plaintiffs in error for violation of injunction writs, restrain- 


ing them from further keeping for sale, selling, or in any 
manner disposing of lager beer or any other kind of intox- 
cating liquors in buildings described in the writs. 

The questions raised by the pleadings in the State Court 
have never been determined, although similar questions 
have been, and we contend that this Court has no jurisdic- 
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tion either of questions arising on the pleadings and sought 
to be adjudicated in the main actions, nor in the special 
proceedings on which the plaintiffs in error were, by the 
District Court of Plymouth County, Iowa, found guilty of 
contem pt. 


The authority to deal with an offender in a matter of 


contempt belongs exclusively to the Court in which the 
offense was committed, and no other Court, not even the 
highest, can interfere with its exercise. 
Williamson’s case, 26th Pa. St., 967. 67 Am. Dee. 
376-380. 
Kix Parte, Summers, 5th Ired., 151-152. 
In Re Ferdinandez, 10th Com. B. N.S. 26. 


No court can punish a contempt of another court. 
Rapalje on Contempts, p. 15, sec. 13. 
4 Peters, 108. 

“And in any case, whether a contempt of Court has been 
committed and how it shall be treated are questions for 
the discretion and judgment of that Court, and its decision 
will be interfered with only when there is a most flagrant 
abuse of discretion.” 

Rapalje, p. 11, see. 9. 
Cabot vs. Yarborough, 27 Ga., 476. 


LI. 


Power of Courts of Equity in Contempt 
Cases. 


“There is no distinction in respect to the inherent right 
to punish for contempt between courts of law and courts of 
equity. The latter possess it as fully as the former.” 

Rapalje on Contempt, sec. 3, p. 4. 


The power to punish for contempt is not limited to courts 


of law. It may be exercised in proper cases by courts of 
equity. 
Ex parte Hamilton, 51 Ala., 68. 
Chaffee vs. Quidmick Co., 13 R. L., 443-4. 
de Ex parte Walker, 25 Ala., 100. 
Miekler vs. Silva, 70 Ga., 717. 
Goodwille vs. Millimarm, 56 IIL, 525. 
State vs. Matthews, 37 N. H., 453. 
Mariner vs. Dyer, 2 Me., 169. 


IIT. 


This Court has no jurisdiction of any question sought to 
be presented in the causes as combined, because the pro- 
ceedings in the State court were in the form of certiorari, in 
which it was alleged that the district court of Plymouth 
County, Iowa, “exceeded its jurisdiction, and acted illegally 

Gs and erroneously.” 
See Petitions for Certiorari, Transeript of Record, 
pp. 1, 31, 65, 69, 73, 77. 


The office of this writ in the State court was to bring the 
record of the proceedings of an inferior tribunal, to enable 
the Supreme Court of Iowa to review and determine whether 
the former proceeded within its jurisdiction, and not to correct 
mere errors in its proceedings. 

People vs. Betts, 55 N. Y., 601-’2. 
People vs. Highway Commissioners, 30 N. Y., 74. 
People vs. Rochester, 21 Barb., 664. 


Certiorari is not the appropriate remedy to review legis- 
lative acts. 
Williams Vs. board of Supervisors, 2 West. 
People vs. Supervisors, 25 Hun., 133. 
The Court out of which the writ issues will only inquire 
into errors or defects which go to the jurisdiction of the 
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court below, and to questions of law arising out of their 
proceedings. For all other errors or irregularities the party 
aggrieved must resort to his remedy by appeal or writ of 
error. 

Hauser vs. State, 33 Wis., 680. 

C. P. Ry. Co. vs. Placer Co., 46 Cal., 670. 


The Supreme Court of Iowa, on hearing the questions 
presented to it, reviewed the cases and decided certain 
questions of practice having more or less relation to the 
jurisdiction of the lower court in rendering decisions 
fining and imprisoning the plaintiffs in error for violating 

he writs of injunction. 
Manderscheid vs. The District Court of Plymouth 

Co., lowa, 69 Lowa, 240-243. 


It also decided that the plaintiffs in error were not en- 
titled to a jury trial. 

Now, after such review by the Supreme Court of lowa of 
the proceedings of the lower court, and its approval of all 
that had been done, we respectfully submit the plaintiffs 
in error cannot, by writ of error in this Court, review the 
action of the State Court, and we now ask this Court to 
dismiss the cause at the costs of said plaintiffs. 

The Supreme Court of Iowa reviewed and passed upon 
all questions of jurisdiction, construing some of the State 
statutes relating exclusively to State law and the practice 
thereunder and the Supreme Court of the United States, 
as we understand the rules laid down hitherto by it, will 
not attempt to interfere in such case. 

The Supreme Court of the United States has decided that 
a proceeding in the Court below, for contempt of court, Is 
not reviewable on appeal or writ of error. 

Haves vs. Fischer, 12th Otto, (U.S.), 121. 
Ex parte Kearney, 7th Wheat., (U. 8.) 38. 
New Orleans vs. Steamship Co., 20th Wall, (U. 8.) 


No” 
oo. 
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We also contend that, under see, 709 of the U.S. Rev. 
Statutes, no jurisdiction attaches to this Court to hear any 
question sought by plaintiffs in error to be raised because, 
first, the judgment rendered by the Supreme Court of Lowa, 
is not such final judgment or decree as such section con- 
templates, and second, no treaty, U. 5. statute, or constitu- 
tional provision, and no right, title, privilege or immunity 
guaranteed by the U.S. statute, or treaties, is in any way 
involved, or has been in the least transgressed and if not, 
then this Court cannot for a moment entertain jurisdiction, 


and we ask the Court to hold in conformity with this view. 


ly. 


Counsel for plaintiffs in error seek to have this Court 
hold that the Iowa prohibitory law set out in the transeript 
of record in this cause is unconstitutional in so far as it 
seeks to punish one found guilty of violating an injunction 
writ as did each of the plaintiffs in error on the theory 
that “the legislature has created a new statutory crime 
heretofore unknown to the laws of the State of lowa,a crime 
with a penalty affixed that requires the intervention of a 
grand jury and a trial by a petit jury before the defendant 
can be punished.” Page 8 of brief and argument of counsel 
for plaintiffs in error. And it is claimed (Id., p. 11) that 
so much of the law as permits courts to asssess fines to the 
extent of $500.00 and_ to Imiprison beyond thirty days is In 
violation of See. LO, Art. | of the constitution of lowa, and 
also of See. 1, Art. 14 of the lederal Constitution. 

It is well understood by every student of law who has 
investigated the history of State and lederal decisions, that 
the right and authority of a State to legislate in restriction 
or abolition of the sale and use of intoxicating liquors, is 
based on what is known and recognized as the police power 
of the States—the power lo legislate for the protection ol 
society and the individual, against certain evils, chief 
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among which we think may be classed the evils flowing 
from the vending and consumption of intoxicants—and to 
prescribe regulations to promote health, peace, morals, edu- 
cation and good order. That the Federal Supreme Court 
has repeatedly recognized this police power is most familiar 
to the lawyer, and indeed to the general public. The most 
noted and most applicable cases occurring to our minds are 
those of— 


Mugler vs. State of Kansas, and 
State of Kansas, ex. rel., Tufts, Asst. Att'y Gen. vs. 
Ziebold, et al., 8 8S. C. Reporter, 273. 


Every question attempted to be raised in this cause is fully 
covered and concluded by the decision above referred to as 
will be seen by veference thereto. 

By reference to page 290 and 291, it will be noticed that 
certain of the counsel raised the precise questions sought by 
the opposing counsel to be raised in the case at bar, but the 
Court overruled them all and sustained the Kansas statute. 

We maintain that an application of the points decided in 
this comprehensive and conclusive opinion to the questions 
sought to be raised in this cause will be as complete and 
effectual as in the Kansas cases. 

But opposing counsel, while familiar with the extent to 
which this Court has gone in sustaining the police powers 
of a State, seek in this instance to raise a serious barrier 
against its exercise by the State of lowa in the form of the 
familiar constitutional declarations requiring trial by jury 
in certain cases; that cruel and unusual punishment shall 
not be inflicted ; that no person shall be held to answer for 
a capital or otherwise infamous crime without indictment. 
The decision in Mugler vs. State of Kansas, supra, covers 
these questions, we think, but a complete answer to each of 
the objections above stated is involved in the following 
propositions : 


ee satin ence eccccenei. ae 
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First, The prohibitions contained in the first twelve con- 
stitutional amendments were not designed as limits upon 
the State governments in reference to their citizens, but ex- 
clusively upon federal power. 

Barron vs. The Mayor and City of Baltimore, 7 
Peters, 247, Ke. 

Fox vs. Ohio, 5 Howard, 410. 

Mechanie’s and T. Bank vs. Thomas, 18th Howard, 
384. 

Twitchell vs. The Commonwealth, 7 Wall, 324, «ce. 


Presser vs. Illinois, 116 U. S., 252. 


Second. The provision of the federal constitution which 


secures to every person when value exceeds $20, right of 


trial by jury, has no application to trials in State courts. 
Edwards vs. Elliott, 21 Wall, 549-557. 
Twitchell vs. Commonwealth, 7th Wall, 324, &e. 
McLean et al vs. Leicht, 69 lowa., 407-8. 


Third. The question sought to be raised by opposing 


counsel, viz: that the decision of the Supreme Court of 


lowa is in conflict with that part of See. 2, Art. 3 of the 
federal constitution embodied in these words: “ The trial 
of all crimes except in cases of impeachment shall be by 


jury, also the question whether said decision is in conflict 


with so much of Art. 6 of same constitution as are expressed 
in these words: “In all criminal prosecutions the aecused 
shall enjoy the righi to a speedy and public trial by an im- 
partial jury,” cannot be raised and decided in this court. 
Barron vs. Mayor and City of Baltimore, 7th Peters 
247, Ke. 
Twitchell vs. The Commonwealth, 7 Wall., 524, &e. 
Edwards vs. Elliott, 21 Wall., 557. 


Fourth. The 14th amendment of the U.S. Constitution 
is not designed to interfere with the power of the State— 
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sometimes called its police power—to prescribe regulations to 
promote health, peace, morals, education and good order of 
the people. 

Barbier vs. Connolly, 113 U.S. Rept., 27. 


Fifth. The power to punish for contempt is not in conflict 
with the provisions of the Constitution requiring the trial of 
crimes to be by jury. 

United States vs. Duane, Wall. C. C., 102-106. 
Kx Parte Hamilton, 51 Alabama, 68. 
Little vs. State, 90 Ind., 3838-340. 


A consideration of the points, and the authorities sustain- 
ing them, made in the above five subdivisions and others 
may, among other results of more consequence, disparage 
somewhat the eloquent encomium pronounced by opposing 
counsel, (brief and argument, p. 15), upon “the advance in 
the progress of civilization (as) is evinced by the Sixth and 
Fourteenth Amendments to the Constitution, &e. &e..” but 
there will result, it is hoped, a helpful and enlarged under- 
standing and acquisition of legal information, which ean- 
not but COT pensate for brilliant fights of eloquence having 
no foundation in accurate knowledge of the much lauded 
Constitutional proposition, and the numerous adjudications 
of the Supreme Court of the land, giving the ultimate con- 
struction of the amendments as applied to questions arising 
in the Courts of a State. It is better after all to be fairly 


well informed as to the correct interpretation of Constitu- - 


tions, than sImiply to PUssess rhetorical ability to laud and 
magnify them. 
'¢ 

We deem further arguinent and citation of authorities 
superfluous, and yet it may be well to notice for a moment 
the point made by counse| for plaintiffs in error as‘to the 
alleged enormity of the amount of fine and Imprisonment 
provided by chapter 145, laws of the 20th General Assem- 
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bly of the State of Iowa, for violating an injunetion, the 
same being “not less than $500 nor more than $1,000, or 
by imprisonment in the County jail not more than six 
months, or by both such fines and imprisonment, in the 
discretion of the Court.” 

It is contended that such a statute is one providing ex- 
eessive and unusual punishment, and counsel seck to make 
the most of their case at this point by reference to the “ sale 
of a single glass of wine,” as an act innocent in itself, and 
yet subjecting the person selling to the severe penalties 
above cited. 

It will be remembered that the “single glass of wine” 
Which in a viveh Cuse biiigs tipeor the offender such 
grievous punishment, is not only one of a “continuing 
series,” but that the vender, by every sale, commits a will- 
ful and defiant contempt of a court whose rightfully exer- 
cised authority should be at all times respected and obeved. 

The Supreme Court of Lowa in Jordon vs. The Cireuit 
Court of Wapello County, 69th Lowa, p. 181 and 2, settled 
the question of the constitutionality of the law providing 
this punishment. 

And in State vs. Ruff, 76 Lowa, p. 204, the same court 
held that a fine of $500.00 for violation of this law bveu 
pharmacist was not excessive. 

We conclude by respectfully requesting: 

First, that this honorable Court will dismiss this cause 
for want of jurisdiction, and— 

Second. If it should not be so dismissed, then that judy 
ment be rendered affirming the action of the Supreme 
Court of Lowa. 


Respectfully submitted. 
~> (* Srruprne. Risnen & Tarr. 
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S. M. Mars, and 

A.J. Baker, Attorney General] 
of lowa, 

Attorneys for Defendaut iW Krror. 
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1 Pleas before the Hon. Elmer 8. Dundy, judge of the district 

court of the United States for the eighth cireuit and dis- 

trict of Nebraska, sitting in the circuit court of the United States 
for the district of Nebraska, at the term of January, 1589. 


30 it remembered that on the 21st day of July, 1887, a petition 
was filed in the office of the clerk of the circuit court of the United 
States for the district of Nebr.; which said petition is in words and 
figures following, to wit: 


In the Circuit Court of the United States for the District of Nebr. 


CHarLes W. Wartruers, Plaintiff, 
Vs, Petition. 
Tue McCormick Harvester Macuine Co., Def'’t. 


Plaintiff complains and alleges— 

I. That he is a citizen and resident of the State of Nebraska and 
that the defendant is a corporation duly incorporated and existing 
under the laws of the State of Illinois and is a citizen and resident 
of the State of Illinois, but having a local habitation and managing 
agent in Nebraska; that the matter in dispute in this action, ex- 
clusive of interest and costs, exceeds the sum and value of two thou- 
sand dollars. 

If. That prior to the happening of the grievances hereinafter 
mentioned and for some years last past this plaintiff was engaged 
in business at Sutton, Nebraska, as retail dealer in farm implements, 
machinery, buggies, wagons, carriages, and by industry and fair and 
honest dealings had acquired a good reputation in his said business, 
and as such dealer had built up a large trade and was doing a large 
and lucrative business at Sutton aforesaid. 

[1]. That on or about the 18th day of January, 1857, the 

defendant commenced two actions in this court against this 
2 plaintiff as follows: One action (No. 332, Docket L) to recover 

the sum of one thousand three hundred and ninety-eight 
dollars and fifty-six cents ($1,398.56) and interest on account for 
money received by this plaintiff from the sale of merchandise be- 
longing to the defendant, The MeCormick Harvester Machine Com- 
Dany ; the other being (No. 333, Dovket L) for balance due upon 
two promissory notes, plaintiff claiming as such sum due in the ag- 
gregate for principal the sum of two thousand eight handred and 
ninety-one dollars and fourteen cents ($2,891.14), together with 
Interest. 

IV. That for the purpose of injuring this plaintiff in his said 
business and of causing this plaintiff loss and damage therein and 
loss and damage to his reputation in said business suid defendant, 
The MeCormick Harvester Machine Company, caused its agent, R. 
Binford, falsely and maliciously and without probable or reasonable 
cause, to make an aflidavit in said action (No. 332, Docket L), in due 
form of law, before R. 8. Mockett, a notary public duly authorized 
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within and for the county of Laneaster, in the State of Nebraska, 
on the 18th day of January, 1857, for an attachment against the 
lands, tenements, goods, chattels, stocks or interest in stocks, rights, 
credits, moneys, and effects of this plaintiff, in and by which said 
false and malicious affidavit the plaintiff, by its agent, R. Binford, 
falsely, maliciously, and without probable or reasonable cause, at 
the request, solicitation, and procurement of the defendant, alleged 
iii said atlidavit for attachment of and concerning this plaintiff as 
the ground for attachment of the property of this plaintiff in said 
action, and for the purpose.of wrongfully procuring this plaintiff's 
property as aforesaid to be wrongfully attached in said action, that 
the debt and obligation for which said suit (No. 332, Docket L) of 
the MeCormick Harvester Machine Company against Charles W. 

Walthers, this plaintiff, was brought was fraudulently con- 
3 tracted, and by means of said false and malicious affidavit 

the defendant wrongfully procured an order of attachment 
to be issued out of this court, directed to the marshal of the district 
of Nebraska, commanding him to attach and safely keep the said 
property of this plaintiff. 

V. This plaintiff further alleges that on the 17th day of January, 
1887, the said defendant, The McCormick Harvester Machine Com- 
pau, falsely, maliciously, and without probable or reasonable cause 
procured its agent, R. Binford, to make an affidavit in said action 
(No. 335, Docket L) for an attachment of the property of this plain- 
tiffin said action, and said agent thereupon, in due form of law, 
duly made an affidavit before R. S. Mockett, a notary public, duly 
authorized, within and for the county of Lancaster, and State of 
Nebraska, for an attachment against the lands, tenements, goods, 
chattels, stocks or interest in_ stocks, rights, credits, moneys, and 
effects of this plaintiff,in and by which said false and malicious 
affidavit the said KR. Binford, at the request, solicitation, and 
procurement of said defendant, falsely, maliciously, and = with- 
out probable ceuse alleged of and concerning this plaintiff that 
the said debt and obligation for which -said suit (No. 333, Docket 
LL.) was brought was fraudulently contracted by this plaintiff; 
and by means of said false andmalicious affidavit the said 
defendant wrongfully procured an order of attachment to be 
issued out of this court directed to the marshal of the district of Ne- 
braska commanding him to attach-and safely keep the said prop- 
erty of this plaintiff. 

That by virtue and in pursuance of said wrongful orders of at- 
tachment so wrongfully and maliciously procured by the defendant 
in said actions against this plaintiff (Nos. 332 & 333, Docket L), in 
Luis court as aforesaid, the said marshal of said district of Nebraska, 
on the 19th day of January, 1887, wrongfully levied upon and - 
wrongfully took into his possession all this plaintiff’s real estate 
and property and all of the goods, wares, and merchandise of this 

plaintiff in his said store and wrongfully put this plaintiff 
| out of possession of his said store and place of business and 
closed said place of business and locked the doors of this 
plaintiff's said place of business against him, and thereby wholly 
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deprived this plaintiff from conducting his said business for the 
space of — days. 

VI. This plaintiff further alleges that on the 2nd day of February. 
1887, this plaintiff filed a motion in this court in each of said actions 
(Nos. 332 & 333, Docket L) to dissolve the attachment in each of said 
actions on the ground that the affidavits on which said attachments 
were based were untrue, wliich said motion was supported by afli- 
davits in behalf of this plaintiff, who was defendant in said actions. 

That thereafter said court, after hearing said motions to dissolve 
said attachments and the evidence to sustain the said motions by the 
defendant herein, who was the plaintiff in said actions, and the evi- 
dence in support of said attaclhments—the court, upon consideration 
thereof, sustained said motion and dissolved said attachments and 
released the property and the whole tiereof so wrongfully taken by 
virtue of said orders of attachment on the ground that said attach- 
ments were wrongfully procured. 

VII. This plaintiff further alleges that said false and malicious 
allegations contained in said affidavits as aforesaid for said attach- 
ments were published in several public newspapers in the State of 
Nebraska by procurement of the defendant, and this plaintiff Wis 
iujured by reason of the premises in his credit and reputation and 
loss — the following customers: Lininger, Metcalf & Co., Omaha ; 
P. P. Mast & Co., Springfield, Ohio; Newton Wagon Co., Batavia, 
[ils.; Geo. W. Brown & Co., Galesburg, Ills.; Wim. Harrison, Grand 
Rapids, Michigan; P. Weghrich & Co., Pekin, Ills.; J. H. Thomas 
& Son, Springtield, Ohio; Peru City Plow Co., Peru, Ills; Sioux City 
Plow Co., Sioux City, Ia.; Northwestern M’f'g Co., Stiliwater, Minn ; 

Ilewitt, Sigafroos & Co., Fremont, Nebr.; Sandwich M'f’g Co., 
D Sandwich, Ills. and incurred an expense of five hundred 

dollars (8500.00) in costs and counsel fees in defending hitm- 
self against said attachment, and was prevented for — days from 
transacting his said business. 

This plaintifl further avers that by reason of the said malicious 
filing of the said false affidavits as above stated and by reason of 
the malicious taking out of the said writs of attachment above 
named and by reason of the said wrongful and malicious seizure of 
the said goods of this plaintiff the said business, which he had then 
lor many vears carried on at Sutton, was wholly ruined and de- 
stroyed; that lis place of business was closed up so that his cus- 
tomers and patrons could not longer be served by him thereat ; 
that the other creditors of this plaintiff were thereby induced to 
press this plaititl for the pavinent of their several claims or for 
the security therefor, and that thereby, by reason of the said wrong- 
ful and malicious proceedings and the wrongful and malicious abuse 
of the process of this court, this plaintiff was entirely driven out 
of the business and his means of livelihood and support thereby 
taken from him and all the property and means which he had were 
taken out of his possession and from under his control, so that he 
could not in any way carry on his business as a merchant, and that 
thereby his reputation and credit as a dealer with all persons of 


Whom he had purchased goods and with all persons to whom he 
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sold goods was broken up and destroyed, to his injury and damage 
in the sum of $10,000.00. 
Wherefore this plaintiff asks judgment against the defendant in 
the sum of $10,500.00 and the costs of this action. 
HARWOOD, AMES & KELLY, 
BARTLETT & CORNISH, 
Attys for Plaintiff. 


THE STatTe OF NEBRASKA, | |. 
Lancaster County, if spi 
Charles W. Walthers, being first duly sworn, on his oath says that 
he is the plaintiff in the above-entitled action. Affiant fur- 
6 ther says that he has heard read the foregoing petition and 
knows the contents thereof, and believes the facts stated 


therein to be true. 
C, W. WALTHER. 


Subscribed in my presence and sworn to before me this 16th day 
of July, A. D. 1887. 
| SEAL. | THEO. MILLER, 
Notary Public. 


Upon the back of said petition appear endersements in words 
and figures following, to wit: 

No. 51, M. Chas. WY. Walther vs. The McCormick Harvester «& 
Machine Co. Petition. I hereby agree to be held as security for 
costs in this case. A.O. Kendall. Security for costs approved and 
filed July 21,1887. Elmer D. Frank, clerk. Harwood, Ames & 
Kelley, Bartlett & Cornish, attorneys. 


Thereupon, afterwards, to wit, on the 5rd day of December, 1587, 
an answer was filed in said case which said answer is in words and 
figures following, to wit: 


In the Cireuit Court of the United States for the District of Nebraska 


CHoarRLes W. Wattuer, Plaintiff, ) 
is 


THe McCormick Harvestinc MAcHINE Co.. Defendant. ( 
A maser, 


Comes now the said defendant and, for answer to the plaintiff’s peti- 
tion herein filed, admits that it is a corporation duly incorporated 
and existing under the laws of the State of Illinois, and is a citizen 
and resident of the State of Illinois: and the said defendant 
further admits that it caused writs of attachment to be issued 
out of this said court in two civil eases in which this defend- 

ant was plaintiff and the plaintiff herein was defendant, 
7 and caused the same-to be levied upon said goods and chat- 
tels and lands and tenements of the defendant; and this de- 
fendant admits that said attachments were procured to be issued on 
the ground that the plaintiff herein, who was the defendant in said 
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actions, had fraudulently contracted the debts and incurred the ob- 
ligations for which said suits were brought, but this defendant ex- 
pressly denies that said suits were commenced or said attachments 
issued or the said affidavits for attachments made without probable 
cause or maliciously, but alleges the facts to be that theretofore the 
said defendant had, as the agent of this defendant, received large 
sums of money belonging to this defendant and had fraudulently 
converted the said money to his own use and benefit. 

And this defendant further admits that thereafter, on the motion 
of the defendant therein, the plaintiff in this case, said attachments 
were by this said court dissolved; and this defendant, further an- 
swering, denies each and every allegation in said petition contained 
not herein expressly admitted or denied; and for a further de- 
fence this defendant alleges and says that prior to the issuing of 
the said attachments the plaintiff herein was the agent of this de- 
fendant at Sutton, Nebraska, for the sale of certain goods and mer- 
chandise, and as such agent he received large sums of money be- 
longing to this defendant and fraudulently and corruptly con- 
verted the same to his own use, and thereby fraudulently con- 
tracted the debt and incurred the obligations upon which the said 
attachment suits were brought and upon which the said writs of 
attachment were sued out; and this defendant, further answering, 
alleges and says that before the commencement of the said actions 
it presented all the facts known to this defendant or its agents 
to Walter J. Lamb, Atnot C. Rocketts, and Henry H. Wilson, 
ach of whom is an attorney-at-law in good standing at the bar 

and a member of the bar of this court, and upon this defend- 
§ ant presenting the said matters and all facts by it or its 

agents known fairly, fully, and honestly to the said attorneys 
the said attorneys advised this defendant that, in their opinion, this 
defendant had good grounds upon which to issue an attachment in 
its said suits against the plaintiff herein, and this defendant brought 
the said suits and sued out the said writs of attachment under the 
advice and counsel of the said attorneys. 


Sel- Oj} and Counter-C'laim. 


lirst cause of action.—And the said defendant. for cause of action 
against the said plaintiff, alleges and says that during the May, 
ISS7, term of said court this defendant did, on the — day of June, 
1SS87, by the consideration and determination of this court, recover 
a judgment against the plaintiff herein for the sum of $957.93, with 
interest at tem per cent. per annum from the date thereof, and $28.00 
costs of suit, said court having jurisdiction of the parties and subject- 
matter; that said judgment remains in full force and effeet and is 
wholly unpaid, and there is now due thereon from the said plaintiff 
to this defendant the said sum of $957.93, with ten per cent. interest 
thereon from the said — day of June, 1887, and $28.00 costs of 
suit. 

Second cause of action —And this defendant, for a further and 
second cause of action against this plaintiff, alleges and says that at 
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the May, 1887, term of this said court, to wit, on the — day of June, 
1887, this defendant did, by the consideration and determination of 
this court, recover a judgment against the said plaintiffin the sum 
of $3,894.01, with interest thereon from the said — day of June, 
and costs of suit taxed at $26.00, said court having jurisdiction of 
the parties and subject-matter; and this defendant says that said 
judgment is in full force and effect, and there is now due and owing 
thereon to this defendant from the said plaintiff the sum of $2,894.01 
and ten per cent. interest thereon from the said — day of June, 

1887, and costs, $26.00. 
9 Wherefore this defendant prays judgment against said 

plaintiff for the said several sums above set forth and for in- 
terest and costs of suit. 

LAMB, RICKETTS & WILSON, 
Att’ys for Defendants. 


STATE OF NEBRASKA, |... 
Lancaster County, jf - 


H. H. Wilson, being first duly sworn, deposes and says that he is 
one of the attorneys for the defendant in this case; that he has 
read the furegoing answer, and that the matters and facts therein 
stated are true as he verily believes, and that the said defendant isa 
non-resident corporation. 


H. H. WILSON. 


Subscribed in my presence and sworn to before me this 2nd day 
of December, 1887. 


Notary Public. 


Upon the back of said answer appear endorsements in words and 
figures following, to wit: 

No. o1, M. Charles W. Walther, plaintiff, os. The MeCormick 
Harvesting Machine Company, defendant. Answer, set-off, and 
counter-claim. IFtled Dee. 3, 1887. Elmer D. Frank, clerk. Lamb, 
Ricketts & Wilson, att’ys for defendant. Leave is given to file out 
of time. Harwood, Ames and Kelly. 


Thereupon, afterwards, to wit, at the January term of said court, 
on the 12th day of January, 1888, the following proceedings were 
had in said case, as appears of record on folio 610, Journal M of said 
court, to wit: 

CHARLES W. WALTHERS ) 


Us. 
McCormick MACHINE Co. { 


On motion of plaintiff, leave is*granted him by the court 
10) to amend his petition herein by interlineation. 


te nae >A iF 


aan 


CHARLES W. WALTHERS. 


CHartes W. WALTHERS ) 
vs. . 
McCormick Macuine Company. } 


On motion, leave is granted by the court to defendant to with- 
draw its answer herein and to file plea, and this cause is to be sub- 
mitted to the court on briefs of the parties, defendant to file same 
in twenty days and plaintiff in forty days. 


Thereupon, afterwards, to wit, on the 17th day of Jan’y, 1888, a 
plea to jurisdiction was filed in said case; which said plea is in 
words and figures following, to wit: 


In the Circuit Court of the United States, District of Nebraska. 


Cuarves W. Warttuer, Plaintiff, 
Us. jf 
Tue McCormick Harvestinc Macuine Co., Defendant. } 


Plea lo thre Jurisdiction. 


Now comesthesaid MeCormick Harvesting Machine Co., defendant 
herein, and says that this court here ought not to take further cogni- 
zauce of or sustain the aforesaid action because this defendant says 
that now and at the commencement of this action the said Charles W. 
Walther was a citizen and inhabitant of the State of Nebraska and 
this defendant was a corporation duly organized under the laws of 
the State of Illinois, and was and is a citizen, resident, and inhab- 
itant of the said State of Illinois, and was not and is not a eitizen, 
resident, or inhabitant of the State or districtof Nebraska; that the 
summons in this action was served on this defendant’s agent In the 
State of Nebraska, where this defendant has an oflice, said agent 

being only its local, managing agent for its business in Ne- 
11 braska, and this defendant save that this action was brought 

since the 15th day of March, 1887, and this defendant says 
that it is not subject to be sued or to be summoned by original 
process out of this court in this cause in this judicial district ; where- 
fore defendant prays judgment that this action may abate and be 
dismissed. 

THE McCORMICK HARVESTING 
MACHINE CoO., 
By WALTER J. LAMB, Its Attorney. 


District OF NEBRASKA: 

W. J. Lamb, for said defendant, being duly sworn, says the above 
plea is not interposed for delay, and that he believes the facts set 
forth therein to be true. 

. WALTER J. LAMB. 
Subscribed in my presence and sworn to before me this 17th day 


of January, 1888. 
KE. D. FRANK, Clerk. 
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Upon the back of said plea appear endorsements in words and 
figures following, to wit: 

No. 51, M. C. W. Walthers vs. The McCormick Harvesting Ma- 
chine Company. Plea to jurisdiction. Filed Jan’y 17, 1888. Elmer 
D. Frank, clerk. Walter J. Lamb, attorney for defendant. 


Thereupon, afterwards, to wit, at the May term of said court, on 
the 26th day of June, 1888, the following proceedings were had 
in said case, as appears of record on folio 898, Journal M of said 
court: 


CHARLEs W. WALTHERS 
vs. 
McCormick HARVESTER MACHINE COMPANY. 


This cause having been heard on the plea in abatement of said 

defendant, the court, after careful consideration thereof and being 

fully advised in the premises, doth now, on this day, order 

12 and adjudge that said plea in abatement be, and is hereby, 

overruled. Defendant is ruled to answer in thirty days and 
plaintiff to reply in forty-five days. 


Thereupon, afterwards, to wit, on the 25rd day of Jan’y, 1889, a 
reply was filed in said case; which said reply is in words and figures 
following, to wit: 


In the Circuit Court of the United States in and for the District of 
Nebraska. 


CHoarLtes W. Wacruers, Plaintiff, 
v8. Reply. 
THe McCormick Harvester Macuine Company, Def’t. 


Now comes the said plaintiff, and, for reply to the answer of the 
said defendant heretofore filed herein, says that he denies each and 
every allegation of new matter in said answer contained. 

HARWOOD, AMES & KELLY, 
Attys for PV ff. 


SraTe OF NEBRASKA, | ... . 
Lancaste r County, j WO 


N.S. Harwood, being first duly sworn, deposes and says that he is 
one of the attorneys of record of the plaintiff in the above-entitled 
cause; that plaintiffisa non-resident of Lancaster county, Nebraska, 
and that the matters and facts set forth in the foregoing reply are 
true, as he verily believes. : : 
N. 8S. HARWOOD. 

Subscribed in my presence and sworn to before me this 21lst day 
of January, 1889. 

[SEAL.] GEORGE SCHAFER, 
Notary Public. 
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Upon the back of said reply appear endorsements in words and 
figures following, to wit: 

No. 51, M. Charles W. Walthers, plaintiff, vs. MeCormick Har- 
vester Machine Co., defendant. Reply. Filed Jan’y 23, 1889. 
Elmer D. Frank, clerk. 


13 Thereupon, afterwards, to wit, at the January term of said 

court, on the 25th day of January, 1889, the following pro- 
ceedings were had in said case, as appears of record on folio 529, 
Journal N of said court, to wit: 


CHARLES W. WALTHERS 
vs. Trial. 
THe McCormick Harvesting Macning Company. 


Now come the parties herein, by their attorneys, also come the 
following-named persons, as jurors, to wit: 


1, Martin Warner, 5, John Jack, 9, Paul Peterson, 
2, W. W. Crandall, — 6, J. B. Sedgwick, 10, Lynn Nelson, 
3, Wm. Anderson, 7,J.8. Bennett, 11,8. L. Thomas, 
4, John Schuler, 8, John Pohlman, 12, And, both parties 


agreeing to try said cause before said eleven jurors, who were duly 
empanelled and sworn according to law, avd thereupon, after hear- 
ing the evidence in part and the time having arrived for the ad- 
journment of the court and the trial of this cause not being finished, 
the same was continued until ten o’clock to-morrow morning. 


Thereupon, afterwards, to wit, at the said January term of said 
court, on the 26th day of Jan’y, 1859, the following proceedings 
were had in said case, as appears of record on folio 531, Journal N 
of said court, to wit: 


CHARLES W. WALTHERS 
Us, 
Tue McCormick HaArvestinc MACHINE Com- 
PANY. 


) 
| . + 
( Trial Continued. 


On this day again come the parties hereto, by their attorneys ; 
also come the jury empaneled and sworn herein. Said jury heard 
further testimony, and, the time having arrived for the ad- 
14 journment of the court and the trial of this cause not being 
finished, said jury was allowed to separate until the coming 

in of court Monday morning. 


Thereupon, afterwards, to wit, at the said Jan’y term of said court, 
on the 28th day of Jan’y, 1859, the following proceedings were had 
in said case, as appears of record on folio 356, Journal N of said 
court, to wit: 
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CHARLES W. WALTHERS 
vs. 
Tire McCormick HARVESTING MACHINE COMPANY. 


Cause Submit- 
j ted to Jury. 


On this day again come the parties hereto, by their attorneys ; 
also comes the jury empaneled and sworn herein. Said jury, after 
having heard the remaining evidence and the argument of counsel 
and charge of the court, retire to their room, in charge of a bailiil 
duly sworn, for deliberation. 


Thereupon, afterwards, to wit, at the said January term of said 
court, on the 30th day of January, 1889, the following proceedings 
were had in said case, as appears of record on fulio 344, Journal N 
of said court, to wit: 


CHARLES W. WALTHERS 
vs. Verdict. 
THe McCormick HARVESTING MACHINE COMPANY. 


On this day again come the parties hereto, by their attorneys ; 
also comes the jury empaneled and sworn herein into open court 
aud present to the court their verdict, which is in words and figures 
following, to wit: , 


“In the Circuit Court of the United States, District of Nebr.”’ 


15 Cuas. W. Watuers, Plaintiff, ) 
's. > Verdict. 
McCormick HARVESTER MACHINE CoMPANY, Defendant. J 


We, the jury in this cause, being first duly sworn, do find for 
the plaintiff in this cause and assess his damages in the sum of 
$1,558.97. 


JOHN JACK, Foreman. 


CHARLES W. WALTHERS 
Us e ‘ 
‘ \ . wT 
Tue McCorwick Harvester Macurne (94¢8ment on Verdict. 
COMPANY. 


The jury in this action having on this day rendered a verdict for 
the plaintilf and against the defendant and assessed the plaintiff’s 
damages at the sum of thirteen hundred and thirty-eight dollars 
and nfty-seven cents (31,333.57), on motion of said plaintitf, by Har- 
wood, Ames and Kelly, his attorneys, it is considered, ordered, and 
adjudged by the court that the plaintiff is entitled to judgment on 
said verdict, and that said plaintiff, Charles W. Walthers, have and 
recover of and from said defendant, The McCormick Harvester Ma- 
chine Company, the said sum of thirteen hundred and thirty-eight 
dollars and fifty-seven cents, together with $—, costs herein expended, 
and that execution issue therefor. 


CHARLES W. WALTIIERS. ll 


Thereupon, afterwards, to wit, on the Ist day of February, 1889, a 
motion for a new trail was filed in said ease; which said motion ts in 
words and figures following, to wit: 


In the Cireuit Court of the United States, District of Nebraska. 


Cnartes W. WaAttuHers, Plaintiff, ) 
US. » 
Tne McCormick IHlArvestinc Macuixne Company, Defendant. } 


Motion for a New Trial. 


Comes now the defendant and moves the court to set aside the 
verdict and for a new trial in the said action for the following 
reasons: | 
16 1. For error of law occurring at the trial. 
2. Because the court erred in its instructions given to the 
jury in the said eause. 

3. Beeause the verdict in said cause is not sustained by the evi- 
dence in three essential particulars, to wit: (a) That there is no 
evidence of any malice on the part of the defendant in instituting 
the suitsof attachment, which attachments were afterwards dissolved ; 
(4) that it appears by the uncontradicted testimony in the case that 
there was probable cause for the swearing out of those attachments ; 
(c) becanse it appears from the uncontradicted testimony in the case 
that C. W. Walthers, defendant in the said action, had fraudulently 
incurred the obligation upon which the attachments were Issued, 
and so that, as a matter of law, there was probable cause for the 
taking out of the attachments, although in alleging the cause of at- 
tachment the grounds existing for the attachment may not have 
been covered by the ground upon which the attachments were 
taken out. 

4. That the court erred in its instructions to the jury wherein it 
suggested to the jury that the defendant allow the plaintiff the sum 
of 85,000.00 in this, to wit, that the court suggested, for instance, 
that if it shouid find for the plaintiff $5,000.00 they would then de- 
duct the amount of the defendant's judgment, $5,661.50; that they 
would then return a verdict for the plaintiff for 31,555.50, whieh 
suggestion the jury accepted as the opinion of the court and aeted 
upon it and allow/ng a verdict for that amount, and the defendant 
insists that the court erred in its instructions to the jury in the 
manner in which said suggestion was made. 

5. That the court erred in its instruction to the jury in what was 


said touching the action of the court in the dissolution of the at- 


tachment; that the court should have said to the Jury upon 
7 that point that there was probable cause and there was a 

good ground of attachment by reason of the defendant Wal- 
ther therein having fraudulently retained the moneys of the plain- 
tiff therein, but that the plaintiff in taking out the said attachment 
failed to properly set forth such ground for the attachment 


, 
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6. That the verdict is excessive and is not sustained by any evi- 
dence; the undisputed evidence to be that Walther was insolvent 
at the time of the attachment; that he was about to make an assign- 
ment; that he had no means of paving creditors; that in his list 
of liabilities there were 19 or 20 whom he owed that could obtain 
jurisdiction in the justice court and obtain judgment in three days, 
and that his financial standing was such that he was not entitled 
to credit at the time of the attachment, and that the sum of $5,000.00 
allowed the plaintiff herein is unwarranted by the testimony. 

Respectfully submitted, 
LAMB, RICKETTS & WiLSON, 
Defendants’ Attorneys. 


Upon the back of said motion appear endorsements in words and 
figures following, to wit: 

No. 51, M. Charles W. Walthers, plaintiff, vs. The McCormick 
Harvesting Machine Company, defendant. Motion for new trial. 
Filed Feb’y 1, 1889. KE. D. Frank, clerk. Lamb, Ricketts & Wil- 
son, attorneys for defendant. 


Thereupon, afterwards, to wit, at the. March term of said court, on 
the 11th day of March, 1889, the following proceedings were had in 
suid case, as appears of record on folio 384, Journal N of said court: 


CHARLES W. WALTHERS 
Us. Motion for New Trial 
THe McCormick HARVESTING eae Overruled. 
COMPANY. 


18 This cause having been heard on the motion of defendant 

for a new trial and to set aside the judgment and verdict 
herein, and the court being fully advised in the premises, it is now 
on this day ordered and adjudged that said motion be, and is hereby, 
overruled, and that the judgment heretofore entered herein be and 
remain absolute. 


Thereupon, afterwards, to wit, on the 21st day of March, 1889, a 
bond was filed in said case: which said bond is in words and 
figures following, to wit: 


Know all men by these presents that we, Robert Binford and 
Kent Kk. Hi: ayden, are held and firmly bound unto Chas. W. Walthers 
in the full and just sum of five thousand —, to be paid to the said 
Chas. W. Walthers, — certain attorney, executors, administrators, 
or ASSIgNS ; to which payment, wer aud truly to be made, we bind 
ourse! oe our heirs, executors, and administrators, jointly and sev- 
erally, by these presents. 

Sealed with our seals and dated this 21st day of March, in the 
vear of our Lord one thousand eight hundred and eighty-nine. 

Whereas lately, at a circuit court of the United States for the 
district of Nebraska, in a suit depending in said court ie n Chas. 
W. Walthers and The McCormick Harvesting Machine Co., judg- 
ment was rendered against the said MeCormick “Harvesting M: achine 
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Company, and the said McCormick Harvesting Machine Company 
having obtained a writ of error and filed a copy thereof in the 
clerk’s office of the said court to reverse the judgment in the afore- 
said suit, and a citation directed to the said Chas. W. Walthers citing 
and admonishing — to be and appear at a Supreme Court of the 
United States to be holden at Washington on the second Monday of 
October next: 
Now, the condition of the above obligation is such that if the said 
McCormick Harvesting Machine Company shall proseute them on 
writ of error to effect and answer all damages and costs if 
19 they fail to make their plea good, then the above obligation 
to be void; else to remain in “full force and virtue. 
R. BINFORD. 
KENT K. HAYDEN. 
Approv ed by— ; 
ELMER 8S. DUNDY, Judge. 


Upon the back of said bond appear endorsements in words and 
figures following, to wit: 

No. 51, M. United States cireuit — district of Nebraska. 
The McCormick Harvesting Machine Co. vs. Charles W. Walthers. 
Bond. Filed Mareh 21,1889. Eimer D. F rank, clerk. 


Thereupon, afterwards, to wit, on the 21st day of March, 1889, a 

writ of error was allowed in said case and a citation issued thereon, 

of which said writ of error and citation the following are the orig- 
inals: 


20 UNITED STATES OF AMERICA, - 
District of Nebraska, [- 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the district of 
Nebraska, Greeting: 

Jecause in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said cireuit court, before 
you, between The McCormick Harvesting Machine Company, plain- 
tiff, ‘and Chas. W. Walthers, defendant, a manifest error hath hap- 
pened, to the great damage of the said plaintiff in the said cause, as 
by its compl int appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, 
together with this writ. so that you have the same at W ashington 
on the second Monday of October next, in the said Supreme Court 
to be then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause further to 
be done therein to correct that error what of right and according to 

the laws and custom of the United States shall be done. 
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Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court of the United States, at Omaha, in said district, 
this 21st day of March, 1889. 

[Seal United States Circuit Court, District of Nebraska. | 
ELMER D. FRANK, Clerk. 
Allowed by— 
ELMER S. DUNDY, Judge. 


203 [Endorsed :] No.51,M. United States circuit court, district 

of Nebraska. The McCormick Harvesting Machine Company 
vs. Charles W. Walthers. Writ of error. 1,338.57. Judg’t Jan. 30, 
89. FiledMar. 21, 1889. Elmer D. Frank, clerk. 


21 THe Unitrep STATES OF AMERICA, 
District of Nebraska, | ss 
To Chas. W. Walthers, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington on 
the 2nd Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Nebraska, wherein The McCormick Harvesting Machine 
Company is plaintiff in error and you are defendant in error, to 
show cause, if any there ‘be, why judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalt. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, at Omaha, this twenty-first day 


of March, 1889. 
ELMER 8. DUNDY, Judge. 


[Endorsed :] No. 51, M. United States circuit court, district of 
Nebraska. The McCormick Harvesting Machine Company vs. 
Charles W. Walthers. Citation. Filed Mar. 23, 1889. Elmer D. 
Frank, clerk. 


District oF NEBRASKA, 88: 

[ hereby certify and return that on the 22nd dav of March, 1889, I 
received this citation and on the 22nd day of March, 1889, I served 
the same upon the within-named Chas. W. Walthers, defendant in 
error, In Lancaster county, State and district of Nebraska, by deliv- 
ering to and leaving with N.S. Harwood, att’y for said defendant in 
error, a certified copy thereof, with all the endorsements thereon. 

ELLIS L. BIERBOWER, 
United States Marshal for the District of Nebraska, 
By A. G. HASTINGS, 
Deputy United States Marshal. 


| ES aa RES, $2? 00 
I Dicer ent enenerenaniictinninnen 12 
Marshal’s costs _... $2 12 


Paid by pl'ft’s att’y. 
[Endorsed:] Filed Mar. 23, 1889. Elmer D. Frank, clerk. 
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CHARLES W. WALTHERS. 


22 Unirep States or AMERICA, | oe 
District of Nebraska, ee 


By virtue of the foregoing writ of error and in obedience thereto 
I, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, in the eighth circuit, do hereby certify 
that the foregoing folios from one to 23 contain true and faithful 
transcripts of all the pleadings and proceedings of record and on 
file in my office as ail chest in the case of Charles W. Walthers vs. 
The McCormick Harvester Machine Company, and that a copy of 
the writ of error and citation has been lodged and remains in my 
said office. 
Witness my hand and the seal 
Seal United States Circuit Court, of said court, at Omaha, this 3rd 
District of Nebraska. day of June, 1889. 
ELMER D. FRANK, Clerk. 


Endorsed on cover: Nebraska C.C.U.S. No. 1402. The McCor- 
mick Harvesting Machine Company, plaintiff in error, vs. Charles 
W. Walthers. Filed October 17, 1889. 


IN THE 


} Supreme Court. 
UNITED STATES 
L NO. 1402 


ING MACHINE COMPANY. 


THe McCormick HarvEstT- 
Plaintiff in xy. | 


Vs. 
CHARLES W. WaALTHERS, 
Defendant in Error 


BRIEF FOR PLAINTIFF IN: ERROR. 


ae 


WALTER J]. LAMB. 
ARNOTT C. RICKETTS. 
HENRY H. WILSON. 


Attorneys for Plaintiff in Error. 
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IN THE 


SUPREME COUR 


-OF THE 


United States. 


OCTOBER TIERM, 188o. 


Tue McCormick Harvest- 
ING MACHINE COMPANY. 
Plaintiff in Error 

VS. 
CHarLtes W.WatLtrHers, 
Defendant in Error 


NO. 1402. 


The motion of the defendant in error to dismiss 
because the judgment is less than Five Thousand Dol- 
lars. must be denied for two reasons: 


lirst—Because the matter in controversy in this 
court involves more than Five Thousand Dollars. 


The defendant in error sought to recover against 
the plaintiff in error in the court below the sum of $io,- 
500 for suing out an alleged false and malicious attach- 
ment against the defendant in error (Record 1 to 3), 
the plaintiff in error pleaded to the merits denying all 
and every liability whatever, and set up two subsisting 
valid judgments held by the plaintiff in error against 
the defendant in error amounting to $957.93 and $2,- 


$94.01, respectively, as a set-off or counter-clatm (Rec- 


, 


ord6and 7). To this a reply of general denial was 
fled «Record 8). 

The defendant in error recovered a_ verdict and 
judgment against the plaintiff in error in the sum ot 
$1,338.57. 

It is conceded by the defendant in error that the 
judgments of the plaintiff in errror were allowed by 
the jury and deducted from the amount found. due the 
defendant in error, on his allezed claim for malicious 
prosecution. 

The question then ts, how much has the defendant 
In error recovered against the plaintiff’ in error by rea- 
son of the alleged false and malicious prosecution? 
There cannot be a doubt that it is the sum of the two 
judgments set out in the answer as a set-off and the 
amount of the verdict, or Ss,1¢0.51. This would have 
been the verdict had there been no set-off interposed. 
We contended in the court below, and now contend 
here, that the defendant in error was not entitled to re- 
cover anything on his alleged cause of action: We 
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DR aaalitied 


complain just as much against that portion of the jury's 
verdict which paid the defendant in error the sum of 
$3,851.94 as alleged damages out of our set-off as we 
do of $1,338.57 additional sum which they did not have 
itin their power to pay. It seems to us the amount 
here in controversy must be measured by the whole 
record and not by the amount of the verdict and judg- 
ment alone, as was said in Bradstreet Company vs. Hig- 
gins, 112 U.S. 227. In other words, by what would be 
the effect on the rights of the respective parties by a 
reversal of the judgment. In this case it is not difficult 
to see that a reversal would wipe out first the $1,338.57 
of verdict and judgment and would reinstate to the 
plaintiff in error his two judgments against the defend- 
ant in error, aggregating $3,851.94, or from the stand- 
point of mathematics the plaintiff in error would be 
just $5,100.51 better off than with the verdict and judg- 
ment against him. We have examined all that the 
court has said on this subject including the citations of 
our adversaries, and as we understand and interpret 
the same, this court has never passed squarely on the 
question here raised. The construction here contended 


for is supported by reason and logical consequences. 
I]. 


Second —~But whether the matter here in contro- 
versy exceeds the sum of Five Thousand Dollars or 
not, there can be no doubt that this court still has juris- 
diction to review all questions of jurisdiction raised in 
the Circuit Court under the express provisions of 

“\n act to provide for writs of error or appeals to 
the Supreme Court of the United States in all cases in- 
volving the question of the jurisdiction of the courts 


below, 


4 


“BE IT ENACTED BY THE SENATE AND Houser oF Rep- 
RESENTATIVES OF THE UNITED STATES OF AMERICA IN CON- 
GRESS ASSEMBLED, [hat in all cases where a final judg- 
ment or decree shall be rendered in the Circuit Court 
of the United States, in which. there shall have been a 
question involving the jurisdiction of the court, the 
party against whom the judgment or decree is rendered 
shall be entitled to an appeal or writ of error to the 
Supreme Court of the United States to review such 
judgment or decree without reference to the amount of 
the same; but in cases where decree or judgment does 
not exceed the sum of Five Thousand Dollars, the Su- 
preme Court shall not review any question raised upon 
the record, except such question of jurisdiction; such 
writ of error or appeal shall be taken and allowed un- 
der the same provisions of law as apply to other writs 
of rrror or appeals, except as provided in the next fol- 
lowing section. 

SECTION 2.— That in cases of judgments or decrees 
mentioned in the first section of this act, and heretofore 
rendered, where the period of limitation for taking 
writs of error or appeals in other cases has not expired, 
appeals or writs of error may be sued out at any time 
within one year after the passage of this act. 

Approved February 25, 1889.” 

The foregoing act may be found in Vol. 25 U.S. 
Stat. at Large, Chapter 236, Page 693. 

This disposes of the motion of the defendant in 
error to the jurisdiction of this court—on account of 
the amount here brought in controversy. We do not: 
understand that the merits of the case‘ which may be 
raised upon this record, can here and now be disposed 
of on the motion of the defendant in error. Nor does 


5 
the case of Semple vs. Hagar, 4 Wall. 431, support any 


such doctrine. 
Respectfully submitted, 


WALTER J]. LAMB. 
ARNOTT C. RICKETTS. 
HENRY H. WILSON. 


Attorneys for Plaintiff in Error. 
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OCTOBER TERM, 1889. 


NO. 3402. 


THE McCORMICK HAR- 
VESTING MACHINE 
COMPANY, 

Plaintiff in Error. 


vs. 
CHARLES W. WALTHERS, 
Defendant in Error. 
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BRIEF OF DEFEN DANT IN 


N.S. Harwoop. 
Joun H. Ames. 


Attorneys for Defendant in Error. 
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IN THE 


SUPREME COURT 


——_0F THE—— 


UNITED STATES, 


OCTOBER TERM, 1889. 
NQ. 1402. 


THE McCORMICK HAR- » 
VESTING MACHINE 
CUMPANY, 

Plaintiff in Error.. 


vs. 
CHARLES W. WALTHERS, 
Defendant in Error. } 


This is a motion to dismiss the writ of error, or to affirm the 
judgment of the Circuit Court, for the reason that the court is 
without jurisdiction, the amount of the judgment being less than 
Five Thousand Dollars; and the jurisdictional facts appearing 
on the record, which contains only fifteen pages of printed mat- 
ter. 


The action was brought in the Cireuit Court for the District 
of Nebraska, by Charles W. Walthers, a citizen and resident of 
the State of Nebraska, against the McCormick Harvesting Ma- 
chine Company, a corporation duly organized under the laws of 
the State of Illinois, having a general managing agency within 
the State of Nebraska, upon whom service was had, alleging 
damages at ‘len Thousand Five Hundred Dollars (310,5V0), for a 
certain malicious action theretofore brought by the said defendant. 
The defendant answered, pleading justification for the bringing of 
said action, and alleging a set off or counter-claim in the snm of 
Three Thousand Eight Hundred Ninety-one and N inety-four 
One-hbundredths Dollars (+3,891.94).. Afterwards the defendant 
(plaintiff in error) filed the following plea in abatement : 

“Tn the Cireuit Court of the United States, District of Ne- 
“ braska, 

Charles W. Waltheis, 

Plaintiff | 
VS. ' 
The McCormick Harvesting { 
Machine Company, | 
Defendant. | 


“ Plea to the jurisdiction. 

“ Now comes the said McCoimick Harvesting Machine Com- 
pany, defendant herein, and says that this court here ought 
“ not to take further cognizance of or sustain the aforesaid action 
“ because this defer dant says that now and at the commence- 
ment of this action the said Charles W. Walthers was a citizen 
“and inhabitant of the State of Nebraska and this defendant 
“ was a corporation duly organized under the laws of the State 
“ of Illinois, and was and is a citizen, resident, and inhabitant of 
the said State of Illinois, and was not and is not a citizen, resi- 
dent or inhabitant of the State or District of Nebraska; that 
“the summons in this action was served on this defendant’s 
“ agent in the State of Nebraska, where this defendant has an 
“ office, said agent being only its local managing agent for its 
“ business in Nebraska, and this defendant says that this action 
“ was brought since the 15th day of March, 1887, and this defend- 
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“ ant says that it is not subject to be sued or to be summoned by 
“ original process out of this court in this cause in this judicial 
“ district ; wherefore defendant prays judgment that this action 
“may abate and be dismissed. 


'T'ne McCormick Harvestinc Macuine Co., 


By Water J. Lams, Its Attorney.” 


Hearing was had on this plea in abatement, and the court 
rendered the following judgment : 


“ Charles W. Walthers } 
VS. 

McCormick Harvesting Ma- | 
chine Company, J 


“ This cause having been heard on the plea in abatement of 
“ said defendant, the court, after careful consideration thereof 
“ and being fully advised in the premises, doth now, on this day, 
“ order and adjudge that saia plea in abatement be, and is here- 
“ by overruled. Defendant is ruled to answer in thirty days and 
“ the plaintiff to reply in forty-five days.” 

Thereupon issues were joined, and the cause submitted to a 
jury, who, on the 3d day of January, 1889, returned in court the 
following verdict : 

“In the Circuit Court of the United States, District of Ne- 
“ braska. 


“Charles W. Walthers, | 
Viaimtiff. | 

Vs. © ai 

“ McCormick Harvesting Ma- | Verdict ; 
chine Company, 
Defendant. | 


“ We, the jury in this cause, being first duly sworn, do find 
“for the plaintiff in this cause and assess his damages in the 
“sum of $1,338.57. Joun Jack, Foreman.” 


On the same day the court rendered judgment for the said 
plaintiff (defendant in error) in the sum of Thirteen Hundred 


Thirty-eight and Fifty-seven One-Hundredths Dollars(31,338.57). 
No bill of exceptions was preserved, and the only error capable 
of consideration here, if any, is the judgment of the circuit court 
on the plea in abatement. 


It was asserted that the defendant in error, being a citizen 
of Nebraska, and the plaintiff in error a citizen of the State of 
Illinois, the action could not be brought in the District of N e- 
braska. 


Il. 


As we understand the statute and authorities, the sole mat- 
ter which determines the jurisdiction of this court of a writ of 
error to review the judgment of a circuit court is the amount in 
controversy here. If that amount is Five ‘Thousand Dollars or 
less itis immaterial what errors apparent in the record, and 
otherwise assignable, may exist, or whether they arise upon a 
plea or motion to the jurisdiction or otherwise, because this 
court not having jurisdiction of the writ, the record being not 
properly removable thither, is powerless to inquire concerning 
them. We state the proposition in this form because the plain- 
tiff in error evidently sued out the writ in this case upon the sup- 
position that this court has jurisdiction thereof without reterence 
to the amount in controversy here, when the record discloses that 
one of tle assignable errors may be the ruling of the circuit 
court upon a plea or motion tothe jurisdiction. Since, however, 
the statute does not giant the writ for the review of alleged error 
upon any particular question or class of questions, but to review 
“ All final judgments of any Cireuit Court” involv.ng not less 
than a specified amount in controversy, the writ, if retained at 
all, must be held forthe review of the judgment, thats, the entire 
record, and hence, if the converse of the foregoing proposition 
were adopted, when the record disclosed a ruling upon a plea or 
motion to the jurisdiction of the circuit court, an important ex- 
ception would be imported into the statute by construction, and 
all that would be requisite to confer jurisdiction upon this court 
in any case would be to present such a plea or motion below. 


— 


— 


5 
IT. 


Inasmuch as the defendant in error, the plaintiff in the 
court below, does not seek a review, the amount claimed as dam- 
ages in his petition or declaration is unimportant. 


Walker vs. United States, 71 U.S. 168 
IV. 


If, however, the plaintiff in error should contend that the 
amount in controversy here exceeds Five Thousand Dollars, an 
application of the rule laid down in Hilton vs. Dickinson, 108 U, 
5. 165, will demonstrate its mistake. In that case this court re- 
views all previous decisions relative to this question, and doubt- 
less with the intention of setting the matter finally at rest, under 
existing legislation, prescribes a formula by the application of 
which counsel, whether for the plaintiff or defendant, may readi- 
ly determine whether a given judgment is reviewable here. 
That formula as published upon page 175 of the report is as 
follows: 


“ Under this rule we have jurisdiction of a writ of error or 
appeal by a plaintiff below when he sues for as much as or 
more than our jurisdiction requires and recovers nothing, or 
recovers only a sum which, being deducted from the amount or 
value sued for, leaves a sum equal to or more than our jurisdic- 
tional limit, for which he failed to get a judgment or decree. And 
we have jurisdiction of a writ of error or appeal by a defendant 
‘ when the recovery against him is as much in amouni or value 
as is required to bring a case here, and when, having pleaded a 
set-off or counter-claim for enough to give us jurisdiction, he is 
defeated upon his plea altogether, or recovers only an amount 
or value which, being deducted from his claim as pleaded, 
leaves enough to give us jurisdiction, which has not been 
‘ allowed.” 


Manifestly, under this rule, if the record disclosed that the 
plaintiff in error was .“ defeated altcgether” upon his set-offs, 
amounting to $8,891.94, this court would not have jurisdiction 


6 


of a writ of error issued out in its behalf, but the record does not 
disclose that the set-offs, or either of them, were defeated even 
in part. 


The plaintiff sued for damages in the amount of 510,500 and 
recovered a judgment for >1,3888.57, hence the presumption must 
be, in the absence of any ruling by the circuit court excluding 
evidence in support of the set-offs from the consideration of the 
jury that the latter allowed the set-offs as claimed and deducted 
the same from the amount for which they would otherwise have 
returned a verdict in favor of the plaintiff So that it appears, 
to quote from another portion of the opinion in Hilton vs. Diek- 
inson supra, that the object of the plaintiff in error in suing out 


‘ 


this writ “is not tosecure what he has already got, but to get 
more,” Or to speak more accurately with reference to the case at 
bar, is not to establish its claims which have al:eady been fully 
allowed, but to defeat the recovery by the defendant m error of a 
sum in addition thereto to which the circuit court has adjudged 
him entitled. 

We do not see that this case differs im any essential respect 
from Sampson et al. vs. Welsh et al., 24 How. 207. There the 
plaintiffs sued for damages sustained to a cargo of coffee shipped 
on board the ship Sarah, and the defendants pleaded a set-off 
amounting to $1,231.51. The plaintiffs recovered judgment for 
51,071.27, and the defendants appealed. The jurisdictional 
amount then being $2,000, the appesl was dismissed. ‘To the 


same effect is Lamar vs. Micou 104 U.S. 465. , 


We are able to reconcile the apparently direct conflict be- 
tween the foregoing authorities and the closing paragreplis of 
the opinion in Bradstreet Company vs. Higgins, 112 U.S. 227, 
only upon the supposition that the writer had in his mind a ease 
in Which hke Ryan vs. Bindly, 68 U.S. 66, the record discloses 
affirmatively that by reason of some ruling or rulings of the cir- 
cult court, in the progress of the trial or upcen demurrer, a de- 
fendant is wholly precluded from setting up or proving his set-off 


se 
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4 or counter-claim so as to be able to avail himself thereof for the 
purpose of reducing the amount of the plaintiff’s recovery. In 
such case it could perhaps be contended that this court could as- 
certain from an inspection of the record that but for the error or 
errors of the circuit court the defendant might have defeated the 
plaintiff entirely and have recovered a money judgment in his 
own favor so as to except the same from the rule announced in 
Lamar vs. Micou supra, that an appeal or writ of error does not 
lie in favor of a defendant whose counter-claim or set-off could 
only have operated to reduce the amount of the plaimtill’s re- 
covery. Otherwise the decision in Bradstreet Company vs. Hig- 
ius must be regurded as reaflirming the doetrine of Wilson vs. 
Daniel, 8 Dall. 401, long since overruled, that the amount in con- 
trover-y in cireult court, and not the amount in controversy here 
determines the jurisdiction of this court. If the doctrine an- 
nounced by Mr. Chief Justice Waite in Bradstreet Company vs. 
Higgins, shall be adhered to without limitation or qualification, 
. then in any case in which a defendant pleads in the cireuit court 
a counter claim fora sum which, added to the amount of tie 
plaintiff's recovery therein, exceeds 35000 he may have the 
judgment reviewed here and, upon the rule of equity laid down 
in Hilton vs. Dickinson supra, inany case in which the defend- 
ant recovers «a judgment in his favor in the circuit court for a 
suim Which, added tothe amount of the plaintiff’s claim therein 
exceeds 35,000, the latter may have the judgment reviewed here. 
lt is perhaps justifiable to say, however, that the expressions of 
Mr. Chief Justice Waite in this opimion, which are now under 
discussion, are not the enunciation of any principle necessary to 
the decision of that case and, as olbifer dicta, are not entitled to 
the weight, because they presumably did not receive the con- 
4A. sideration from their author, which they would otherwise have 


had. 
Vi. 
Finally, the only assignable error in any event is the ruling 


of the court upon the plea in abatement. The jurisdiction of 
the circuit court in this case “ is founded only on the fact that 


8 


b 


the action is between citizens of different states”’ and the act of 
March 3d, 1887, provides that in such cases ‘Suit shall be brought 
only in the district of the residence of either the plaintiff or the 
defendant.” In this respect this act does not differ from that of 
1875, which has received a settled construction and there can be 
no question therefore as to the jurisdiction of the circuit court. 


Wilson vs. Western Union Tel. Co , 34 Fed. Kep. 561. 
Govin vs. Vance, 33 Fed. Rep, 84. 

Foster vs. ¢ hicago, 32 Fed. Rep. 678. 

Loomis vs. Coal Co., 83 Fed. Kep. 358. 

Railroad Co. vs. Railroad Co , 88 Fed Rep. 585. 
Swayne vs. Boylston Ins. Co., 35 Fed. Rep. 1 


We think, therefore, that should it be held that the amount 
in controversy is sufficient to give this court jurisdiction, still 


the question is one that should be summarily decided within the 
rule of Semple vs. Hagar, 71 U.S. 433, and that the motion of 
defendant in error to affirm should be granted, 


N.S. Harwoop. 
Joun H. Ames. 


Attorneys for Defendant in Error. 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF TENNESSEE, 


a 


RECORD FILED OCTOBER 1, 1889. 


—_ —<— eee A A AA IE A OEM eae eee ee et EL A A EE OA 


# ey * ‘ i ot ae ’ - — ws iy J 4 x 
a a = ok wees . " e _ 4, ale * ¥ a ” 
* ie te me oe: hes + “3 A » s ‘ wae? ~ , i a ; 
et ? a — . at " 4 ‘s a is “ ‘ ? ves & (3 Po 4 Pa 
CN os a RE SN iy A aoe EE i ‘ Lae ee ‘ = a 


Og he em A A RS ly 


TT 


ae a ee oe 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 180. 


No. 1262. 


THE RICHMOND AND DANVILLE RAILROAD COMPANY, 
APPELLANT, 
US. 
NICHOLAS THOURON, FREDERICK J. BURT, TRADING AS 
FREDERICK BURT & CO.; WILLIAM J. BARR, EDMUND 
ALLEN, AND EDMUND P. DWIGITIT. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF TENNESSEE, 


INDEX. 


Original. Print 


re OE QU nnte cecmmner acne coccascocncs aa er i l l 
Exhibit A—Certifiente of Incorporation of H. Wea: Oe & G. R'y 
Co., dune 30, 1886. ...... Se Ne EE ae ae oe 1s 
B—Deed from Special Master Wm. Rule to Frederick 
P. Oleott efa/., June ZS, 1S86 Ee NaN Se ou “0 
C— Extracts from an act to amend and re-enact sections 
two, five, six, seven, and eight of an act entitled 
an act toincerporate the Richmond and West Point 
Terminal Railway and Warehouse Company, ap- 
proved March 8, 1880, approved February 21, 1882 wi 26 
D— Lease from E. T., V. & G. Roy Co. to Richmond and 
Danville R. BR. Co., October 17, T888.2 222... S] 27 
Order for injunction, &e¢......-- ation : Rt ence Ree : 10 10 
Anouen oF Ge Gh Bee Ce Oe Gh Be > OR . coc cnncousedine alle 124 4) 
Answer of the Richmond and Danville R. R. Co. 2 ~~ LL Lee 148 nO 
. Petition of A. G. Sharp to be made party co-complainant —- i ssinial Lal aa 
Petition of R. & D. R. R. Co. to the circuit court of the United States 
to have cause removed from State court ae nieeiiiailliltia aiid eae 13s} fh 
Affidavit of W. G. Oakman to have cause removed from State court LZ ss 
Order of circuit court of the United States upon foregoing petition 
16s s 


and affidavit ..._ - ae : nid cane ia es ease 


Jupp & Derweicer. Prinrers. Wasutnaron. Deceunen ©. S89 


RICHMOND & DANVILLE R. R. CO. VS. N. THOURON ET Al,, &€. 1 


ts 


IT INDEX. 


Order of circuit court of the United States for removal of cause from 


EE SESE LALLA OCR ILE ERO Ne MEE PN _ " 


Order of State court for removal of cause to circuit court of the Uni- 


ee, ii ee 
Teton 60 canned eames 60 Bbabe CONS 600 .ocecectnsecancecescenm 
Petition to remand cause to State court......_.----.--.-----..----. 
M otion to remand cause to State court....--.~----- ilies sialate nila ocala 
Pleas to remand cause to State court ss tem ilies lilac iia 7 
Decree remanding cause to State court ...------- -------------- 4 
Allowance of appeal from foregoing decree__-— ~~ -~-- iaemsinaiiil 
Motion to vacate allowance of appeal ...--- iin ihctiegeei aihiea wien 


Order denying motion to vacate allowance of appeal_ 


Original. 


170 


172 


me 
iv 


sf 
181 
187 
191 
192 
194 
105 


Print. 
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No. 6. W. A. Galbraith, D.C. & M. No. 4389. 
In the Chancery Court, Knoxville, Tennessee. 


NIcHoLaAs THouRON ef al. 
Us. 
East TENNESSEE, VIRGINIA AND GEORGIA RAILWAY Company et al. 


Bill and Exhibits. 


Ingersoll & Peyton, Dickenson & Frazer, Charles M. Da Costa, 
Samuel Dickson, for plaintiffs. 


Filed Apr. 1, 1889. 
H. H. TAYLOR, 
U.S. Cir. C't CUk. 


In the Chancery Court, Knoxville, Tenn. 


Nicno.ias THouRON, CHARLES SLIGO ) 

de Pothonier, Trading as C. Sligo | 

de Pothonier & Co.; Frederick J. + Non-residents of Tennessee. 

Burt, Trading as Frederick Burt 

& Co.; William J. Barr, Plaintiffs, 

against 

i iiss iatiteriinieeeaitmiil —_—_—— . 
East J EXNESOEE, VIRGINIA AND | Having its principal office at 

Georgia Railway Company, a Cor- | a cea Ri aes 

: “me ae . Lnoxville,in Knox county 

poration Existing Under the Laws > ccna 7s 
of the States of Tennessee and | — 
Georgia; and Richmond and } 
Danville Railroad Campany, and ) 
Richmond and West Point Ter- 
minal Railway and Warehouse 
Company, Corporations Existing 
Under the Laws of the State of 
Virginia; John Hl. Inman, Sam- 
uel Thomas, John G. Moore, Eman- 
uel iwhmen, Calvin 8. Brice, C. 
M. McGhee, T. M. Logan, George 
I’. Stone, George S. Scott, John A. All of 
Rutherford, James Swann, James | ° 
b. Pace, Simon Wormser, Edward 
Lauterbach, John H. Hall, John 
C. Calhoun, W.S. Chisholm, J. O. 
Moss, Alfred Sully, John Green- 
ough, William L. Bull, Richard 
Irvin, Jr., George Coppell, Thomas 
P. Fowler, James E. Granniss, H. 
C. Falnestock, J.C. Mahen, John 
S. Barbour, Samuel N. Inman, 
Defendants. j 
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whom are non-resi- 
dents of ‘Tennessee. 
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To the Honorable Henry R. Gibson, chancellor, ec. : 


The bill of complaint of Nicholas Thouron, Charles Sligo de 
Pothonier, trading as C. Sligo de Pothonier & Co.; Frederick J. 
Burt. trading as Frederick Burt & Co., and William J. Barr, 
against the East Tennessee, Virginia and Georgia Railway Com- 
pany, 2 corporation existing under the laws of the States of Ten- 
nessee and Georgia, and the Richmond and Danville Railroad 
Company and the Richmond and West Point Terminal Railway 
and Warehouse Company, corporations existing under the laws 
of the State of Virginia, and John H. Inman, Samuel Thomas, 
John G. Moore, Emanuel Lehmen, Calvin S. Brice, C. M. MeGhee, 
T. M. Logan, George F. Stone, George 8. Scott, John A. Ruther- 
ford, James Swann, James B. Pace, Simon Wormser, Edward 
Lauterbach, John H. Hall, John C. Calhoun, W. 8S. Chisholm, J. 
O. Moss, Alfred Sully, John Greenough, William L. Bull, Richard 
Irvin, Jr., George Coppell, Thomas P. Fowler, James I. Granniss, 
H. C. Fahnestock, J. C. Mahen, John S. Barbour, Samuel N. 
Inman. 

Your orators complain and say : 

First. ‘Chat your orators are stockholders in the said East Ten- 
nessee, Virginia and Georgia Railway Company as follows: Nicholas 
Thouron is the owner of seven hundred shares of the common 
stock ; Charles Sligo de Pothonier, trading as aforesaid, is the owner 
of two thousand shares of the second preferred stoek ; Frederick J. 
Burt, trading as aforesaid, is the owner of two hundred shares of 
the second preferred stock and one hundred shares of the common 
stock, and William J. Barr is the owner of two hundred shares of 
the common stock, and they all have been the owners thereof for 
some months last past. 

And they file this bill on their own behalf and on behalf of all 
other stockholders in the East Tennessee, Virginia and Georgia 
Railway Company who are similarly situated and who may choose 
to come in ana share In the benefit and expense of this suit. 

Second. That the East Tennessee, Virginia and Georgia Railway 
Company is a corporation of the States of Tennessee and Georgia, 
and is vested with, owns, and operates the railroad property and 
franchises late of the East Tennessee, Virginia and Georgia Railroad 
Company, a corporation created by the consolidation in the year 
1869 of the Last Tennessee and Virginia Railroad Company and 
the Fast Tennessee and Georgia Railroad Company, corporations of 
the State of Tennessee, which consoliduted company, subsequent to 
its organization, acquired by purehase the railroad property, rights, 
aud franchises of the Cincinnati and Georgia Railroad Company 
and the Macon and Brunswick Railroad Company, corporations of 
the State of Georgia, and certain other additional railroad lines, 
rights, privileges, and franchises in the States of Georgia, Alabama, 
and Mississippi, and the line of railroad so owned and operated by 
the East Tennessee, Virginia and Georgia Railroad Company ex- 
tends from Bristol, Tennessee, via Knoxville, Tennessee, to Chatta- 
nooga, Tennessee, branching from Cleveland, Tennessee, to Rome, 


——_—, 
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Georgia, and thence extending in one direction through Selma, Ala- 
bama, to Meridian, Mississippi, and in another direction through 
Atlanta and Macon, Georgia, to Brunswick, Georgia, with a branch 
from Morristown, Tennessee, to a point on the line of the States of 
Tennessee and North Carolina, known as Paint Rock, North Caro- 
lina,and other branches, and by means of its ownership of a majority 
of the capital stock of the Memphis and Charleston Railroad Com- 
pany, the Knoxville and Ohio Railroad Company and the Mobile 
and Birmingham Railway Company, it controls the said companies 
and the operations of the several lines of railroads of the said com- 
panies, to wit, the Memphis and Charlesten Railroad, extending 
from Stevenson, Alabama, to Memphis, Tennessee; the Knoxville 
and Ohio railroad, extending from Knoxville, Tennessee, to Jellico, 
Tennessee, and the Mobile and Birmingham railroad, extending 
trom Selma, Alabama, to Mobile, Alabama, its connection between 
Stevenson, Alabama, and Chattanooga, Tennessee, being over the 
Nashville, Chattanooga and St. Louis railway, by means of a traftie 
and running arrangement which enables the said Memphis and 
Charleston Railroad Company to transport by Its own engines anid 
cars its traffic of all descriptions over said portion of the Nashville, 
Chattanooga and St. Louis railway, in the same manner as if the 
said portion were owned by it; and the said several lines of rail- 
road so owned, operated, and controlled by the East Tennessee, Vir- 
ginia and Georgia Railway Company constitute a system extending 
in a general northeastwardly and southwestwardly direction, and 
engaged in the transportation of freight and passengers to and from 
the New England and Middle States aud Virginia. and the ports of 
the North Atlantic seaboard, through tne State of Tennessee, to and 
from polnts in the State of Tennessee, the ports of the South Atlantic 
seaboard, the States of Georgia, Alabama, Mississippi, Florida, and 
Louisiana, the Gulf of Mexico and the Mississippi river, and numer- 
ous points and places westwardly thereof. 

Third. That the railroad of the East Tennessee, Virginia and 
Georgia Railway Company,extending from Rome, Georgia, to Macon, 
Georgia, was constructed and is operated under the charter of the 
Cincinnati and Georgia Raiiroad Company, a corporation of the 
State of Georgia, incorporated by an act of Assembly of the State of 
Georgia, approved September 24, ISSI, entitled “An aet to Ineor- 
porate the Cincinnati and Georgia Railroad Company, and to define 
its rights, powers, and privileges, and for other purposes,” by which 
charter of the Cincinnati and Georgia Railroad Company it is, infer 
alia, provided : 

“Section XVITT. No railroad or express company or companies, 
or a combination of either controlling or running a competing line 
of railroad either as owners, lessees, or otherwise, norany Individual 
or individuals having a controlling interest in any such competing 
company or companies shall be or become at any time owner or 
owners of a controlling interest in the said railroad herein chartered, 
and should such company or companies, individual or individuals, 
at any tine become so interested, then the charter herein granted 
shall be ipse facto null and void, and the franchises, powers, and 
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privileges thereof shall cease and determine absolutely, and it shall be 
the duty of the attorney general of this State instanter to commence 
proceedings in any court of this State having jurisdiction of the 
case, to forfeit the same.” 

Fourth. That the railroad of the East Tennessee, Virginia and 
Georgia Railway Company, extending from Macon to Brunswick, 
Georgia, was constructed by the Macon and Brunswick Railroad 
Company, a corporation chartered by the State of Georgia on or 
about the first day of March, 1856, and is owned and ope erated by 
the East Tennessee, Virginia and Georgia Railway Company under 
and by virtue of the said charter of the Macon and Brunswick Rail- 
road Company, and the several acts supplementary thereto and 
amendatory thereof, and also by virtue of the said charter of the 
Cincinnati and Georgia Railroad Company, and the several acts 
supplementary thereto and amendatory thereof. 

Fifth. That the railroad property, rights, and franchises of the 
Cincinnati and Georgia Railroad Company were purchased and ac- 
quired by the East Tennessee, Virginia and Georgia Railroad Com- 
pany aforesaid on or about the first day of November, ISS1, and 
were conveyed by deed of conveyance to the East Tennessee, Vir- 
ginla and Georgia Railroad Company on or about thie first day « 
November, 1SS1, aud the railroad, property, rights, and franchises 
of the Macon and Brunswick Railroad Company were purchased and 
acquired by the said East Tennessee, Virginia and Georgia Railroad 
Company on or about the fourteenth day of June, 18S1, and were 
conveyed by deed of conveyance to the Kast Tennessee, Virginia 
and Georgia Railroad Company on or about the fourteenth day of 
June 18S], and the said East Tennessee, Virginia and Georgia Rail- 
road Company became, upon being vested with the property, rights, 
and franchises of the said Georgia corporations as aforesaid, a 
domestic corporation of the State of Georgia, as to the railroad 
property, rights, and franchises, including its railroad from Rome, 
Georgia, to Brunswick, Georgia, acquired by it from the said two 
corporations. ) 

Sixth. That the East Tennessee, Virginia, and Georgia Railway 
Company 1s a corporation organized on or about the thirtieth day 
of June, 1886, by the purchase of the railroad property and fran- 
chises of East Tennessee, Virginia and Georgia Railroad Company 
at the judicial sale thereof on the 25th of May, 1886, under the de- 
cree of the United States circuit court for the eastern district of 
Tennessee, In the suit of the Central Trust Company of New 
York against the East Tennessee, Virginia, and Georgia Railroad 
Company, which decree of sale was adopted and confirmed by 
the circuit courts of the United States for the northern district 
of Georgia, the southern district of Georgia, the northern district 
of Alabama, the middle district of Alabama, and the southern dis- 
trict of Mississippi, and the president and board of directors of the 
said East Tennessee, Virginia and Georgia Railway Company, on 
or about the first day of July, 1886, m: ade and signed a certificate 
thereof and filed the same in the office of the secretary of state of 
the State of Tennessee, .a true copy of which certificate is hereto 
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annexed, marked “ Exhibit A,” and made part hereof, the railroad 
property and franchises of the East Tennessee, Virginia and Georgia 
Railroad Company having been, on or about the twenty-eighth day 
of June, 1886, conveyed to and vested in the said purchasers thereof 
under a deed of conveyance from William Rule, special master 
in chaneery, to Frederick Ps Olcott, Charles M. MeGhee, Frederick 
D. Tappen, George Warren Smith, and Edward W. Corlies, a true 
copy of which deed of convevance is hereto annexed, marked “ Ex- 
hibit B,” and made part hereof. 

Seventh. That the East Tennessee, Virginia and Georgia Railroad 
Company has been vested with, claims to own, and operates under 
the sale and conveyance aforesaid, the railroads, rights, properties, 
and franchises, powers, rights, and privileges in the State of Georgia 
derived by the East Tennessee, Virginia and Georgia Railroad Com- 
pany from the Cincinnati and Georgia Railroad Company and the 
Macon and Brunswick Railroad Company; that the East Tennessee, 
Virginia and Georgia Railway Company, on or about July Ist, 1586, 
assumed the control and operation of, and still controls and oper- 
ates, said railroads, rights, properties, and franchises, powers, rights, 
and privileges derived from the Macon and Brunswick Railroad 
Company and the Cincinnati and Georgia Railroad Company under 
the charters, franchises, and powers of the said companies in the 
State of Georgia, and thereby has become and is a domestic corpo- 
ration of the State of Georgia, and for all purposes of its business 
and operations in the State of Georgia is to be treated as a copora- 
tion under the laws thereof. 

Eighth. That the Richmond and Danville Railroad Company is 
a corporation of the State of Virginia, and operates and controls as 
owner or lessee of the various portions thereof a line — railroad ex- 
tending from West Point and Richmond, Virginia, via Danville, 
Virginia, Greensboro, Salisbury, and Charlotte, North Carolina, to 
Atlanta, in the State of Georgia, together with certain connecting, 
lateral, and branch lines connected with its said line of railroad, 
among others the Western North Carolina railroad, from Salisbury, 
North Carolina, to Paint Rock, North Carolina, the Virginia Mid- 
land railroad, from Alexandria, Virginia, to Danville, Virginia ; 
and likewise owns and operates the Baltimore and Chesapeake Steam- 
boat Company, running a line of steamers between Baltimore, 
Maryland (via Chesapeake Bay and York river), and West Point, 
Virginia, establishing thereby direct connection between  Balti- 
more and all points on or reached by said Richmond and Dan- 
ville railroad system; and, by a tratlie contract with the Georgia 
Pacific Railway Company, owning and operating a line of railroad 
from Atlanta, Georgia, westward into and through certain portions 
of the States of Creorgia, Alabama, ana Mississippi, the line of the 
Georgia Pacific Railway Company is controlled and operated in the 
interest of the Richmond and Danville Railroad Company for all 
trafic from or to any points on or beyond the line of the Georgia 
Pacific Railway Company and destined to or from any points north 
or east of Atlanta, Georgia; and the Richmond and Danviile Rail- 
road Company, with its numerous branches and the lines operated 
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and concontrolled by it, constitutes a system extending in a general 
northeastwardly and southwestwardly direction and is engaged 
in the transportation of freight and passengers to and from the 
New England and Middle States and Virginia, and the ports 
of the North Atlantic seaboard to and from points in the State 
of Tennessee, the ports of the South Atlantic seaboard, the States of 
Georgia, Alabama, Mississippi, Florida, and Louisiana; the Gulf of 
Mexico and the Mississippi river, and numerous points and places 
westwardly thereof. 

Ninth. That the Richmond and West Point Terminal Railway 
and Warehouse Company isa corporation created and existing under 
the laws of the State of Virginia, with power to construct, equip, and 
operate and to unite and consolidate with certain railroads in the 
State of Virginia, and with authority to acquire the stock and bonds 
of railroad companies in the States of North Carolina, South Caro- 
lina, Tennessee, Kentucky, Georgia, Alabama, Mississippi, and other 
States, as will more fully appear by reference to extracts from its 
charter annexed hereto as “ Exhibit C;” and the said Richmond 
and West Point Terminal Railway and Warehouse Company owns 
and holds a majority of the capital stock of the Richmond and 
Danville Railroad Company, and thereby elects the board of di- 
rectors of said company, and by virtue of said ownership and 
through its nominees elected to the board of directors of said com- 
pany and constituting a majority of said board controls said Rich- 
mond and Danville Railroad Company. 

Tenth. That the Richmond and West Point Terminal Railway 
and Warehouse Company, in addition to its stock ownership in and 
control of the Richmond and Danville Railroad Company as afore- 
said, in like manner owns and controls, and either directly or indi- 
rectly through the Richmond and Danville Railroad Company, 
the Richmond and Mecklenburg railroad, from Keysville, Virginia, 
to Clarksville, Virginia; the Northeastern railroad of Georgia, from 
Athens to Lula, Georgia, and from Rabun Gap to Tallulah, Georgia ; 
the Asheville and Spartanburg railroad, from Asheville, North Caro- 
lina, to Spartanburg, South Carolina; the Statesville and Western 
railroad, from Statesville, North Carolina, to Taylorsville, North 
Carolina; the Knoxville and Augusta railroad, from Knoxville, 
‘Tennessee, to Maryville, Tennessee; the Oxford and Henderson 
railroad, from Oxford, North Carolina, to Henderson, North Caro- 
lina, thirteen miles, and the Georgia Pacific railway, extending 
from Atlanta, Georgia, to Starkville, Mississippi, and from Green- 
ville, Mississippi, ‘to Johnsonville, Mississippi, with its branches; 
and the Richmond and West Point Terminal Railway and Ware- 
house Company also owns and holds a majority of the capital stock 
of the following-named companies, to wit: The Virginia’ Midland 
Railroad Company, the Western North Carolina Railroad Company, 
the Charlotte, Columbia and Augusta Railroad Company, the Colum- 
bia and Greenville Railroad Company, the Washington, Ohio and 
Western Railroad Company, and the Northeastern Railroad of 
Georgia, whose roads are operated by contract, lease, or otherwise 
by the Richmond and Danyille Railroad Company; and the Rich- 
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mond and West Point Terminal Railway and Warehouse Company, 
by its stock ownership aforesaid, elects the boards of directors of 


said companies, and by virtue of said ownership and through: its 


nominees elected to the boards of directors of said companies and 
constituting a majority thereof controls the business and manage- 
ment of said companies. 

All said railroads and lines, with their branches and leased lines, 
are operated and controlled as aforesaid by the oflicers, agents, and 
nominees of said Richmond and West Point Terminal Railway and 
Warehouse Company for its benefit and in its interest, and consti- 
tute the railroad system belonging to said Richmond and West 
Point Terminal Railway and Warehouse Company and known as 
the Piedmont Air Line. 

The aggregate amount of the stocks and bonds owned by said 
Richmond and West Point Terminal Railway and Wareheuse Com- 
pany in said system of railroads controlled by it as aforesaid and 
constituting said Piedmont Air Line is more than $54,000,000. 

Eleventh. That the lines of road so operated and controlled by 
the said East Tennessee, Virginia and Georgia Railway Company 
are competitors with the lines of roads so operated and controlled 
by the said Richmond and Danville Railroad Company and the 
Richmond and West Point Terminal Railway and Warehouse Com- 
pany for the same business, to wit, the transportation of freight 
and passéngers over the respective systems and their connections 
between Boston, Massachusetts: Providence, Rhode Island; New 
York, Philadelphia, Baltimore, Washington, D. C., Norfolk, Rieh- 
mond, Petersburg, Lynehburg, Virginia, and all points beyond in 
the New England or Middle States reached through either of said 
named points, and the following-named points in the States of Ten- 
nessee, Georgia, Alabama, Mississippi, Florida, and Louisiana, viz: 
Chattanooga, Tennessee; Decatur, Alabama; Nashville, Tennessee ; 
Corinth, Mississippi; Grand Junction, Tennessee; Memphis, Ten. 
nessee; Atlanta, Georgia; Rome, Georgia; Dalton, Georgia; Annis- 
ton, Alabama; Birmingham, Alabama; Montgomery, Alabama; 
Selma, Alabama; Meridian, Mississippi; Vicksburg, Mississippi ; 
Mobile, Alabama; New Orleans, Louisiana; Macon, Georgia; Jesup, 
Georgia; Jacksonville, Florida, and all other points in the said 
States or beyond which are reached through either of the points or 
cities named. 

Twelfth. That the Central Railroad and Banking Company 
of Georgla is a corporation of the State of Creorgia and Oper- 
ates and controls, as owner or lessee, a line of railroad extending 
from Savannah, Georgia, via Millen, Gordon, Macon, Barnesville, 
and Griffen, Georgia, to Atlanta, Georgia, and also the Sylvania 
railroad, from Rockyford to Sylvania, Georgia, and the Louisville 
and the Wadley railroad, from Wadley, Georgia, to Louisville, 
Georgia, and the Wrightsville and Tennelle railroad, from Tennelle 
to Dublin, Georgia, and connecting at the said intermediate points 
between Savannah and Atlanta with the following lines of road, 
also owned, leased, or controlled and operated by the Central Rail- 
road and Banking Company of Georgia, to wit: The Augusta and 
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Savannah railroad, from Millen to Augusta, Georgia; the Port 
Royal and Augusta railroad, from Augusta, Georgia, to Port Royal, 
South Carolina; the Port Royal and Western Carolina raiiroad, 
from Augusta, Georgia, to Anderson, Spartanburg, and Greenville, 
South Carolina; the Eatonton Branch railroad, from Gordon to 
Eatonton ; the Southwestern railroad and branches from Macon to 
Columbus, Georgia, Eufala, Alabama, Columbus, Alabama, Fort 
Gaines, Georgia; the Montgomery and Eufala railway, from Eu- 
fala to Montgomery, Alabama; the Eufalaand Clayton railway, 
from Eufala to Clayton, Alabama; the Eufala and East Alabama 
railway, from Clayton to Ozark, Alabama; the Buena Vista and 
Ellaville railway, from Americus to Columbus, Georgia ; the Colum- 
bus and Western railway, from Columbus, Georgia to Birming- 
ham, Alabama; the Mobile and Girard railroad, from Columbus, 
Georgia, to Trov, Alabama; the East Alabama railway, from Ope- 
lika to Roanoke, Alabama; the Columbus and Rome railway, from 
Columbus, Georgia, to Greenville, Georgia; the Talbotton Branch, 
from Geneva to Talbotton, Georgia; the Upson County railroad, 
from Barnesville to Thomaston ; the Savannah, Griffin and North 
Alabama railroad, from Griffin to Carrolton, Georgia; the Atlanta 
and West Point railroad, from Atlanta to West Point, Georgia: the 
Western railroad of Alabama, from West Point, Georgia, to Selma, 
Alabama; the Georgia railroad and branches, from Atlanta to 
Augusta, Georgia Gainesville, Georgia, Athens, Georgia, Washington, 
Georgia, including the Macon and Augusta railroad from Camak, 
on said Georgia railroad, to Macon, Georgia, an aggregate mileage 
of about twenty-two hundred miles; and the Central Railroad and 
Banking Company of Georgia also controls the Ocean Steamship 
Company by ownership of all of the capital stock thereof and the 
line of steamers operated by the Ocean Steamship Company run- 
ning between Savannah, Georgia, and New York city. 

Thirteenth. That the Central Railroad and Banking Company of 
Georgia and the Richmond and Danville Railroad Company are 
competitors wit each other for the same business, to wit, the trans- 
portation of freight and passengers over their respective systems 
and their connections between the Eastern cities of Baltimore, Phil- 
adelphia, New York, Providence, and Boston and all territory 
reached through said points by means of the steamship lines work- 
ing between said points and the port of Savannah in connection 
with said Central Railroad and Banking Company of Georgia, and 
Augusta, Georgia; Spartanburg, Greenville, and Anderson, South 
Carolina; Athens;Gainesville, Atlanta, Georgia; Birmingham, Ala- 
bama, aad all points beyond Atlanta and Birmingham and reached 
through them ; and said companies are competitors with each other 
for traflic between Charleston, Columbia, Spartanburg, Greenville, 
and Anderson, South Carolina, and Atlanta and Birmingham, and 
all points beyond Atlanta and Birmingham and reached through 
them. 

Fourteenth. That the Central Railroad and Banking Company of 
Georgia and the East Tennessee, Virginia and Georgia Railway 
Company are competitors with each other for the same business, to 
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wit, the transportation of freight and passengers over their respect- 
ive systems and their connections between the Eastern cities of Balti- 
more, Philadelphia, New York, Providence, and Boston, and all ter- 
ritory reached through said points by means of the steamship lines 
working between said points and the port of Savannah in connec- 
tion with said Central Railroad and Banking Company of Georgia, 
and Macon, Atlanta, Dalton, and Rome, Georgia; Chattanooga, Ten- 
nessee; Childersburg and Montgomery, Alabama; Selma, Alabama, 
and all points beyond and reached through said points; and the said. 
companies are likewise competitors with each other for traflie between 
Macon, Georgia, and Atlanta, Georgia; Dalton, Georgia; Rome, 
Georgia; Chattanooga, Tennessee; Childersburg and Montgomery, 
Alabama; Selma, Alabama, and all points beyond and reached 
through said points; and the said companies are likewise competit- 
ors for traffic between Atlanta, Georgia, and Childersburg, Mont- 
gomery, and Selma, Alabama,and all points beyond reached through 
suid points. 

Fifteenth. That the entire capital stock of the Central Railroad 
and Banking Company of Georgia is $7,900,000, divided into seventy- 
five thousand shares of the par value of S100 each, of which capital 
stock the Georgia Company,a corporation organized under the laws 
of North Carolina, owns $4,000,000, or forty thousand shares, and 
the said Georgia Company, by such stock ownership, elects the board 
of directors of the Central Railroad and Banking Company of 
Georgia and controls and directs the policy and management of the 
Central Railroad and Banking Company of Georgia. 

Sixteenth. That lately, for the purpose of terminating and pre- 
venting in the future the competition for business between the jines 
of the Richmond and Danville Railroad Company and the lines of 
the Central Railroad and Banking Company of Georgia and between 
the lines of the East Tennessee, Virginia and Georgia Railway Com- 
pany and the lines of the Central Railroad and Banking Company 
of Georgia as aforesaid, the Richmond and Danville Railroad Com- 
pany, either directly or through the Richmond and West Point 
Terminal Railway and Wareiouse Company, has purchased or 
agreed to purchase all of the capital stock of the said Georgia Com- 
pany, and thereby obtains the control and ownership of the majority 
of the capital stock of the Central Railroad and Banking Company 
of Georgia. : 

Seventeenth. That the boards of directors of the East Tennessee, 
Virginia and Georgia Railway Company and the Richmond and 
Danville Railroad Company lately, on or about seventeenth day of 
October, 1858, agreed upon a pretended lease of the railroad prop- 
erty and franchises of the East Tennessee, Virginia and Georgia 


‘Railway Company to the Richmond and Danville Railroad Com- 


pany in order to destroy and prevent the competition for the same 
business in ‘Tennessee, Georgia, and elsewhere between the lines 
operated or controlled by the said companies, and the possession 
and control of the lines operated and controlled by the East Ten- 


nessee, Virginia and Georgia Railway Company was, on the seven- 
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teenth day of October, 1888, delivered to the Richmond and Dan- 
ville Railroad Company. 

Eighteenth. That a majority of the directors of both the East 
Tennessee, Virginia and Georgia Railway Company and of the 
Richmond and Danville Railroad Company are directors of the 
Richmond and West Point Terminal Railway and Warehouse Com- 
pany, and the said pretended lease has been agreed upon, and the 
possession of the lines of the East Tennessee, Virginia and Georgia 
Railway Company has been turned over to the Richmond and Dan- 
ville Railroad Company without authority of the stockholders of the 
East Tennessee, Virginia and Georgia Railway Company any with- 
out any authority of law whatever; and the said Richmond and 
Danville Railroad Company has, under the said pretended lease, 


assumed the control and operation of the railroads and property of 


the East Tennessee, Virginia and Georgia Railway Company. 

Nineteenth. That the board of directors of the Richmond and 
West Point Terminal Railway and Warehouse Company consists 
of— 


John H. Inman, Jno. A. Rutherford, 
Samuel Thomas, James Swann, 

John G. Moore, James Bb. Pace, 
Emanuel Lehmen, Simon Wormeser, 
Calvin S. Brice, Edward Lauterbach, 
C. M. McGhee, John H. Hall, 

T. M. Logan, John C. Calhoun, 
George I. Stone, W.S. Chisholm, 
George 5. Scott, J. O. Moss, 


and the president of the said company is Jolin. H. Inman, one of 
said directors; that the board of directors of the East Tennessee, 
Virginia and Georgia Railway Company consists of— 


John H. Inman, Alfred Sully, 

Samuel Thomas, John Greenough, 

John G. Moore. William L. Bull, 

Emanuel Lehnien, Richard Irvin, Jr., 

Calvin S. Brice, George Coppell, 

C. M. McGhee, Thomas P. Fowler, 
T. M. Logan, James E. Granniss, 


George 5. Scott, 

and the president of the said company is Samuel Thomas, one of 
said directors: that the board of directors of the Richmond and 
Danville Railroad Company consists of— 


John H. Inman, Jno. A. Rutherford, 
Samuel Thomas, H. ©. Fahnestock, 
John G. Moore, J. C. Mahen, 
Emanuel Lehmen, John S. Barbour, 
Calvin 8. Brice, Samuel N. Inman 


C. M. McGhee, 
George I. Stone, 


George S. Scott, 
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and the president of the said company is George S. Scott, one of said 
directors. 

Twentieth. That “ Exhibit D,” hereto annexed, which your ora- 
tors pray may be taken as a part hereof, is a true copy of the said 
pretended lease, and your orators aver and here charge that the said 
pretended lease of the railroad property and franchises of the Fast 
Tennessee, Virginia and Georgia Railway Company is without any 
authority of law, is contrary to public policy, and particularly is in 
violation of the provisions of an act of Assembly of the State of 
Tennessee entitled “An act to empower corporations to lease and 
dispose of their property and franchises,” approved March 28, 1887, 
which provides that “ this act shall not be so construed as to author- 
ize any corporation of this or any other State to lease or purchase 
any railroad and line that is a competitor for the same business 
with anv line already owned or under control, by lease or other- 
wise, or two lines of railway that are competitors for the same busi- 
ness in this State,” and for these reasons the said lease is void and 
of no effect. 

Twenty-first. That by the said act approved March 28th, 1SS7, it 
is provided that “any such leases or contracts when made by or 
under the direction of the boards of directors of the contracting 
corporations shall be authorized or approved by the vote of a ma- 
jority in amount of the stock of the lessor corporation present or 
represented at a regular or called meeting of the stockholders of 
said corporation: And provided further, That sixty days’ notice of 
such meeting be given ina Memphis, Kuoxville, and Nashville 
daily newspaper of the time, place, and purpose of such meeting.” 

Twenty-second. That the said directors of the East Tennesse. 
Virginia and Georgia Railway Company had no power or authority 
to make, execute, and deliver a lease of the railroad and other prop- 
erty of the company and surrender possession of the property of 
the corporation thereunder, even Ina case which would render such 
lease lawful and proper, without the precedent authority of a ma- 
jority of the stockholcers obtained at a meeting duly called after 
sixty davs’ notice of the time, place, and purpose of such meeting, 
as therein provided, and no meeting of stockholders has vet been 
held, though one has been called for December 22d, 1SSS, at the 
city of Knoxville, and that the transfer and delivery of the prosses- 
sion of the said railroad and other property to the said Richmond 
and Danville Railroad Company without the prior and precedent 
authorit¥ of the stockholders of the company was wholly without 
authority and unlawful and a surrender and betrayal of their du- 
ties and obligations as such directors; and your orators further aver 
and charge that the said Richmond and Danville Railroad Com- 
pany should be enjoined and restrained, by Injunction temporarily 
until hearing and perpetually thereafter, from matntaining the pos- 
session and from operating and using the said property, and that a 
receiver should be appointed to take charge, custody, and possession 
thereof until the stockholders of the company shall have had op- 
portunity to elect other directors to properly represent and protect 
their interests. 
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Twenty-third. That the said directors, who united in authorizing 
the said lease and those associated with them, allege and claim that 
they control a majority of the shares of the said company and 
that they will be able to vote the requisite majority at a meeting to 
be held on the said twenty-second day of December, 1588, but your 
orators charge and aver that it will not be competent for the stock- 
holders of the said company, at the said meeting, or for the direct- 
ors to make and execute said lease, as the same would be in vio- 
lation of the provisions of the said act of Assembly of the State of 
Tennessee of March 28th, 1887, hereinbefore referred to. 

Twenty-fourth. That, under and by virtue of the terms of the or- 
ganization of the East Tennessee, Virginia and Georgia Railway 
Company, the right to elect a majority of the board of directors 1s 
vested in the holders of its first preferred stock for five vears, unless 
before that time the company should pay out of its net earnings 
five per cent. dividends on such preferred stock for two full sue- 
cessive years, and that only a dividend of four per cent. has 
been paid by the East Tennessee, Virginia and Georgia Rail- 
way Company for the year, 1887, upon its first preferred capital 
stock, anda dividend of five per cent. has lately been declared 
for the year 1888, on its first preferred stock, payable on the tenth 
day of December, 1888, and the first preferred stock will retain 
its right to elect a majority of the board of directors during the ° 
years 1888, 1889and 1890, unless before the annnal meeting of the 
stockholders in 1890 the company will pay out of its net earnings 
for two successive years full five per cent. dividends on said first 
preferred stock; that the Richmond and West Point Terminal Rail 
way and Warehouse Company is the holder of sixty-five thousand 
shares, amounting to 86,500,000, of said first preferred stock, consti- 
tuting a majority of its whole issue, and that thereby the said Rich- 
mond and West Point Terminal Railway and Warehouse Company 
has been enabled to control the elections and management of the 
said East Tennessee, Virginia and Georgia Railway Company, and 
it is not possible for the stockholders of the East Tennessee, Vir- 
ginia and Gcorgia Railway Company, other than the said Richmond 
und West Point Terminal Railway and Warehouse Company, to 
make any change in the board of directors or to prevent the ap- 
proval of the said pretended lease as against the control of so large 
a majority of the first preferred stock held and controlled by the 
lessee, which is thus virtually making a lease to itself; and your 
orators aver and charge that it is inequitable and unlawful for the 
said directors to make use of their control of the said East Ten- 
nessee, Virginia and Georgia Railway Company to settle the terms 
of a lease to the Richmond and West Point Terminal Railway and 
Warehouse Company, or for the said Richmond and West Point 
Terminal Railway and Warehouse Company to vote on the said shares 
at the meeting of stockholders ealled for the purpose of considering 
the said pretended lease upon the 22nd of December, 1888, as 
hereinbefore mentioned or at any other meeting held for the pur- 
pose of approving or authorizing a lease to said Richmond and 
Danville Railroad Company ; that the power of electing a majority 
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of the board of directors of said East Tennessee, Virginia and 
Georgia Railway Company, conferred as aforesaid upon the holders 
of the first preferred stock in said company, was conferred upon the 
holders of said preferred stock only in trust, to be exercised in the 
interest and for the benefit of said Eust Tennessee, Virginia and 
Georgia Railway Company and all of its stockholders; and the 
holders of said first preferred stock have no legal or equitable 
right to use such voting powers in their own interest at the 
expense of the corporate interests of said East Tennessee, Virginia 
and Georgia Railway Company and its other stockholders. ‘The at- 
tempt of said Richmond and West Point Terminal Railway and 
Warehouse Company to carry out the fraudulent purpose and de- 
sign, hereinbefore set forth, by the exercise of the power conferred 
upon it as the holder of a majority in interest of said first preferred 
stock is therefore unauthorized and an abuse of said power and a 
fraud upon said East Tennessee, Virginia and Georgia Railway 
Company and these plaintiffs and the other stockholders thereof, ex- 
cepting said Richmond and West Point Terminal Railway and 
Warehouse Company. 

Twenty-fifth. That the provision in the organization of the East 
Tennessee, Virginia and Georgia Railway Com»yany by which the 
power of electing the board of directors for five years was vested ex- 
clusively in the first preferred stock was only intended to give the 
board of directors elected by such vote the ordinary and usual 
powers of directors, and was not designed to empower and authorize 
them to negotiate a lease of all the property of the company, and 
the alleged agreement negotiated and purporting to have been ex- 
ecuted by them is therefore in excess of their authority, unlawful, 
and void, and cannot be authorized or approved by the vote of a 
majority of the stockholders nor without their unanimous consent. 

Twenty-sixth. That the only amount payable as a fixed rental 
under the terms of the said lease, as by reference thereto will appear, 
is the sum necessary to pay the fixed charges on the property and 
interest upon its bonded indebtedness and an annual dividend of 
five per cent. upon the first preferred stock, and, although the said 
lease further stipulates for a percentage of the gross earnings, it 
would be to the interest of the said Richmond and Danville Rail- 
road Company to divert the business now carried over the line of 
the East Tennessee, Virginia and Georgia Railway to Bristol 
to the line of the Western North Carolina Railroad Company at 
Paint Rock, which is owned and controlled by the said Richmond 
and Danville Railroad Company, and as the said line would be 
longer and more expensively operated than the direct line of the 
Richmond and Danville Railroad Company, upon which it would 

receive all of the gross earnings instead of a share, it would be to 
its interest to divert all business coming from the States of Georgia 
and Alabama, and possibly all business originating in the State of 
Tennessee west of Chattanooga, over its own Piedmont line, so that 
the percentage of gross earnings of the East Tennessee, Virginia 
and Georgia Railway Company would, in the hands of the Rich- 
mond and Danville Railroad Company, never exceed or equal the 
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amount of the fixed rental, and the said lease is therefore exclu- 
sively in the interest of the first preferred stockholders, and the 
rights and interests of the remaining stockholders of the company, 
who constitute the great mnajority and who would have been able to 
elect the board of directors had it not been for the provision in the 
agreement for reorganization giving to the first preferred stock- 
holders the right to elect a majority of the board for five years, are 
wholly disregarded and sacrificed by the provisions of said lease ; 
and vour orators therefore charge and aver that as the said lease, so 
negotiated by the agents and representatives of the first preferred 
stockholders, sacrifices the future and prospective earnings of the 
company in which the second preferred and common stockholders 
are interested in consideration of the payment of a fixed guarantee 
to the first preferred stockholders, it is inequitable and unjust that 
the said first preferred stockholders should be allowed to vote at all 
upon the question of the approval and authorization of the said 
lease, and that they should be enjoined and restrained from being 
allowed to take part in the said meeting of stockhoiders, to be held 
on the twenty-second day of December, 1558. 

Twenty-seventh. That the said lease contains no proper provisions 
for the protection of the interests of the East Tennesse, Virginia and 
Georgia Railway Company in respect to the regulation and fixing 
of the rates and tolls, but, on the contrary, the absolute power to 
regulate, fix, and vary such vates and tollsis vested in the Richmond 
and Danville Railroad Company without any right of supervision 
or regulation or of ensuring a fair and equitable division and ap- 
portionment thereof, so that it would be possible for the Richmond 
and Danville Railroad Company to make arbitrary allowances and 
abatements upon the business conducted over the line of the East 
Tennessee, Virginia and Georgia Railway Company, while charging 
full rates upon its own line, and still make the joint or combined 
rate as low as charged by competing and rival lines. The whole 
control of the business is thus entrusted to the absolute and unfet- 
tered discretion of a company having an adverse and hostile inter- 
est In every transiction to be conducted over the line of the East 
Tennessee, Virginia and Georgia Railway Company and in every 
item of business that can be diverted from such line to that of the 
Richmond and Danville Railroad Company, thus showing, in nego- 
tiating and entering into such agreement, the directors of the eom- 
pany have been utterly regardless of the interests of the majority 
of the stockholders, and have eared only for the interests of the mi- 
nority, by whom they were elected. | 

Twenty-eighth. That over three hundred and fifty miles of the 
railroad of said East Tennessee, Virginia and Georgia Railroad Com- 
pany are situated within the State of Georgia, and that the com- 
pany is a corporation of the said State of Georgia and owns and oper- 
ates so much of its railroad as issituated within that State, under and 
by virtue of the Jaws thereof, and is subject to the provisions of its 
constitution, whereby it is provided : 

“The General Assembly of this State shall have no power to au- 
thorize any corporation to buy shares or stock in any other corpora- 
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tion in this State or elsewhere, or to make any contract or agree- 
ment whatever with any such corporation, which may have the 
effect, or be intended to have the effect, to defeat or lessen competl- 
tion in their respective businesses or to encourage monopoly, and 
all such contracts and agreements shall be illegal and void.” 

And is also subject to the provisions of an act of the General As- 
sembly of Georgia entitled “ An act to provide a general law for the 
incorporation of railroads and to regulate the same,” approved Sep- 
tember 27th, ISS], as follows: 

“That any railroad company in this State shall have the power, 
and authority is Lereby granted, to make and enter into contracts 
with any railroad company which has coastrueted or shall hereafter 
construct any railroad within this State or another State as will 
enable said companies to ran their roads in connection with each 
other and to merge their stocks or to consolidate with any such 
company within or without this State, or to lease or purchase the 
stock and property of any other such company and hold, use, and 
occupy the same in such manner as they may deem most beneticial 
to their Interest. It shall be lawful for such companies to build, 
construct, and run as part of their corporate property such number 
of steamboats or vessels as they may deem necessary to facilitate 
the business operations of such company or Companies: Provided, 
That no railroad ‘shall purchase a competing line of railroad or 
enter into any contract with a competing line of railroad calculated 
to defeat or lessen competition in this State, as well as in violation 
of the provision of the charter of the Cincinnati and Georgia Rail- 
road Conpany hereinbefore recited.” Laws of Georgia, 1851, page 
156. 

Twenty-ninth. That the said East Tennessee, Virginia and 
Georgia Railway Company also holds and enjoys its rights and 
privileges within that State, under and subject to the provisions of 
the eighteenth section of the charter of the Cincinnati and 
Georgia Railroad Company hereinbefore set forth, and that if the 
pretended contract of lease entered into by the board of directors, 
annexed hereto as “ Exhibit D,” should be authorized or approved 
by the vote of a majority in amount of the stock of the lessor com- 
pany, at the meeting called for the purpose, so that the same should 
become operative and binding as a corporate act, the franchises, 
powers, and privileges of the said company within the State of 
Georgia would cease and determine absolutely, and it would become 
the duty of the attorney general to institute proceedings to forfeit 
the same, and thereby your orators would suffer great and irrepara- 
ble injury. 

Thirtieth. That the said directors of the East Tennessee, Virginia 
and Georgia Railway Company, who united in authorizing the said 
lease, and those associated with them, allege and claim that they 
control a majority of the shares of the said company, and that they 
will be able tu vote the requisite majority at a meeting, to be held 
on the said twenty-second day of December, 1S8S8; but your orators 
charge and aver that it will not be competent for the stockholders 
of the said company, at the said meeting, or for the directors to 
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make and execute said lease, as the sarne would be in disregard and 
violation of the provisions of the constitution and laws of the State 
of Georgia, and particulaly of the eighteenth section of the charter 
of the Cincinnati and Georgia Railroad Company hereinbefore set 
forth, and would subject the properity of said company within the 
State of Georgia to proceedings of forfeiture at the suit of the attor- 
ney getcral of that State,and that thereby the value of the property 
of your orators would be impaired and rendered comparatively 
worthless. 

Thirty-first. That the board of directors of said East Tennessee, 
Virginia and Georgia Railway Company is so completely under the 
control of said Richmond and West Point Terminal Railway 
and Warehouse Company und its directors and the acts com- 
plained of herein are the results of such a deliberate and de- 
termined course adopted and carried out regardless of the rights 
of said East Tennessee, Virginia and Georgia Railway Com- 
pany and its stockholders and for the express purpose of diverting 
and destroying the business of the East Tennessee, Virginia and 
Georgia Railway Company that any request to said board of di- 
rectors in the interest of the great body of stockholders to protect 
their interest would be utterly disregarded ; that, by reason of the 
voting power conferred upon said first preferred stock held by said 
Richmond and West Point Terminal Railw: ay and Warehouse Com- 
pany, the stockholders of said East Tennessee, Virginia and Georgia 
Railway Company cannot, at the next annual meeting of the stock- 
holders, deprive said Richmond and West Point Terminal Railway 
and Warehouse Company of its control of a majority of the board, 
and in consequence thereof it is impossible and futile for these plain- 
tiffs or any of the stockholders to take any steps within the com- 
pany, either through its board or by its stockholders, to remedy the 
acts complained of herein, and if sueh acts be not forthwith reme- 
died and the defendants, John IL. Inman, Samuel Thomas, John G. 
Moore, Emanuel Lehmen, Calvin S. Brice, C. M. McGhee, T. M. 
Logan, George 8. Scott, James Swann, Alfred Sully, John Greenough, 
William L. Bull, Richard Irvin, Jr., Geo. € oppell, Thomas P. Fowler, 
and James E. Gr: annes, be not removed from their office of directors 
of the East Tennessee, Virginia and Georgia Railway Company, or 
restrained from carrying out their fraudulent purpose and design, 
the East Tennessee, Virginia and Georgia Railway Company will be 
ruined, and the property of the holders of its common and second 
preferred stock will be destroyed. 

Wherefore your orators pray— 

1. That the parties named as defendants in the caption be made 
such by the process of the court. 

That the Richmond and West Point Terminal Railway and 
W daa Company be enjoined and restrained from voting upon 
the shares of stock held or owned by it at the meeting of the stock- 
holders of the East Tennessee, Virginia and Georgia Railway Com- 
pany, to be held upon the twenty-second day of December, 1888, for 
the purpose of considering the proposed lease, or at any other meet- 
ing of said stockholders held for the purpose of authorizing or ap- 
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proving a lease to the said Richmond and Danville Railroad Com- 
pany. 

3. That leave be granted to make such of the holders of the first 
preferred stock other than the Richmond and Danville Terminal 
Railway and Warehouse Company as can be discovered and found 
within the jurisdiction of the court parties defendant as representa- 
tives of that interest, and that the officers appointed to conduct the 
said election may also be made parties defendant, and that the 
holders of the said first preferred stock may be enjoined and re- 
strained from voting thereon, and tle said oflicers of election may 
be enjoined and restrained from receiving any votes of the holders 
of said first preferred stock at the said meeting, to be held upon the 
twenty-second day of December, 1858, for the purpose of considering 
this proposed lease, or at any other meeting of the said stockholders 
heid for said purpose. 

4. That the said East Tennessee, Virginia and Georgia Railway 
Company be restrained, by injunction temporarily until hearing 
and perpetually thereafter, from approving the said pretended lease 
or authorizing or executing any lease of the property and franchises 
of the said company to the said Richmond and Danville Railroad 
Company.or to any other corporation or person in the interest or for 
the benefit of the said Richmond and Danville Railroad Company. 

D>. That the defendants, the said Richmond and Danville Rail- 
road Company and the said Richmond and West Point Terminal 
Railway and Warehouse Company, be required to make full dis- 
covery, under oath, of all and singular the premises, and particularly 
of all negotiations, contracts, and agreements, whether In writing or 
by parol, relating to the purchase of the capital stock of the Georgia 
company by the said Richmond and Danville Railroad Company 
or by any other corporation or person in the interest of or for the 
benefit of the said Richmond and Danville Railroad Company. 

6. That the Richmond and Danville Raiiroad Company be en- 
joined and restrained by injunction temporarily until hearing and 
perpetually thereafter from maintaining the possession and from 
operating and using the railroads, property, and franchises of the 
East Tennessee, Virginia and Georgia Railway Company or doing 
any act whatever under the authority of said pretended lease; and 
that a receiver be appointed to take charge, custody, and possession 
of the railroads, property, and franchises of the said East Tennessee, 
Virginia and Georgia Railway Company until the stockholders of 
the company shall have had an opportunity to elect other directors 
to properly represent and protect their interests; and your orators 
pray for such other, further, and different relief as the nature of the 
‘ase may require. 

This is the first application for injunction in this cause. 

INGERSOLL & PEYTON, 
DICKINSON & FRAZER, 
CHARLES M. Da COSTA, 
SAMUEL DICKSON, 

kor Plaintiffs. 


v—1262 
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Exuipit A. 


Know all men by these presents that the undersigned (being the 
poard of directors of the East Tennessee, Virginia and Georgia Rail- 
way Company this day elected by the purchasers of the railroad, 
property, and franchises of the East Tennessee, Virginia and Georgia 
Railroad Company at the judicial sale thereof on May 25th, 1886, 
under the decree of the United States circuit court for the eastern 
district of Tennessee, in the case of The Central Trust Company of 
New York against The East Tennessee, Virginia and Georgia Rail- 
road Company et al.) assembled at Knoxville, Tenn., on the thirtieth 
day of June, 1886, and elected a president and other officers, adopted 
by-laws for the government of the company, and fixed the amount 
of the capital stock and bonds of said company in pursuance of the 
statute of Tennessee entitled “An act as to the sale of railroads 
under mortgage, granting certain powers to purchasers, and author- 
izing incorporation of purchasers,” passed Mareh 12th, 1877, and 
approved March 16th, 1877, and do now hereby certify as follows, 
to wit: 

First. That the name of said corporation is “ East Tennessee, Vir- 
ginia and Georgia Railway Company.” 

Second. The amount of capital stock of said corporation is 
$57,000,000 divided into five hundred and seventy thousand shares of 
$100 each, $11,000,000 or one hundred and ten thousand shares of 
which are first preferred stock entitled to a five per cent. non-cumu- 
lative dividend per annum before any dividends are paid upon the 
second preferred or common stock of the company, and having the 
exclusive right to elect eight members of the board of directors of 
said company during the years of 1887, 1888, 1889, and 1890, and 
the remaining seven directors to be elected during said years by all 
the common and preferred stock of said company, unless, before 
the annual meeting of the stockholders in the year 1890, said rail- 
Way company shall pay out of its net earnings for two successive 
years full five per cent. dividends on said first preferred stock, m 
which event the right of such first preferred stock to elect eight 
members of the board of directors of said railway company shall 
cease and determine, and thereafter ‘and in any event after the year 
1890 the entire board of directors of said railway company shall 
be elected by the stockholders, preferred and common; $18,500,000 or 
one hundred and eighty-five thousand sharesof which are second pre- 
ferred stock entitled to a five per cent. non-cumulative dividend per 
annum before the payment of any dividends on the common stock 
of the company, and $27,500,000 or two hundred and seventy-five 
thousand shares of which are common stock. 

Third. The number of the board of directors of said corporation is 
fifteen, and the names and residences of the first board, which shall 
hold its office until its suecessors is elected at the annual meeting of 
the stockholders in the year 1887, are as follows, to wit: 

Charles M. MeGhee, Knoxviile, Tenn. 

Edward J. Sanford, Knoxville, Tenn. 


- 


a 
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Henry Fink, Knoxville, Tenn. 

O. H. P. Rogan, Knoxville, Tenn. 
James G. Mitchell, Knoxville, Tenn. 
tobert H. Campbell, Knoxville, Tenn. 
Robert H. Richards, Atlanta, Ga. 

J. O. Moss, Sandusky, Ohio. 

Samuel Thomas, New York, N. Y. 
C.S. Brice, New York, N. Y. 

Samuel Shethar, New York, N. Y. 
George Warren Smith, New York, N. Y. 
John G. Moore, New York, N. Y. 

©. H. Pavne, New York, N. Y. 

Wm. M. Baxter, Knoxville, Tenn. 


Fourth. That the railroad of said corporation lines in the States 
of Tennessee, Georgia, Alabama, and Mississippi, beginning at Bris- 
tol, on the line between the State of Tennessee and the State of Vir- 
ginia, and running thence, via Knoxville and Cleveland, to Chatta- 
nooga, In the State of Tennessee, and from Cleveland, in said State, 
via Dalton, Rome, Atlanta, and Macon, in the city of Brunswick, in 
the State of Georgia, and running from Rome, Georgia, via Calera 
and Selma to Meridian, Mississippi, and including a cut off from 
Ooltewah, in Tennessee, to Red Clay, Georgia, and also including a 
branch from Morristown to Paint Rock, Tennessee, and also inelud- 
ing a branch from Cochran to Hawkinsville, Georgia. 

Fifth. That said railroad has heretofore been known under the 
name of East Tennessee, Virginia and Georgia Railroad Company, 
which was formed from the consolidation of the prior existing East 
‘Tennessee and Virginia and East Tennessee and Georgia Railroad 
Companies of the State of Tennessee. The said East Tennesse, Vir- 
ginia and Georgia Railroad Company having subsequent to its con- 
solidation acquired by purchase the railroads and franchises of the 
Georgia Southern Railroad Company, the Macon and Brunswick 
Railroad Company, and the Cineinnati and Georgia Railroad Com- 
pany, corporations of the State of Georgia, and the Selma, Rome, 
and Dalton Railroad Company, the Alabama Central Railroad 
Company, corporations of the State of Alabama, and the Tennessee 
State Line Railroad Company, a corporation of the States of Ten- 
nessee and Georgia, the property and franchises of all of which 
companies have become vested in the corporation whose formation 
is hereby certified. 

In witness whereof the president of the East Tennessee, Virginia 
and Georgia Railway Company and the members of its board of di- 
rectors have signed this certificate thisthirtieth day of June, A.D. 1556. 

CHARLES M. McGHEEF. C. S. BRICE. 


Ke. J. SANFORD. SAMUEL SUEATHIER. 
HENRY FINK. GEORGE WARREN SMITH. 
O. H. P. ROGAN. JOHN G. MOORE. 

JAMES G. MITCHELL. O..H. PAYNE. 

R. H. CAMPBELL. WM. M. BAXTER. 

R. HW. RICHARDS. SAMUEL TILOMAS, President. 


JAY O. MOSS. 
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STATE OF TENNESSEE, 
Knox County. } 

Personally — J. N. Mitchell, a notary public in and for the State 
and county aforesaid, came C. M. McGhee, E. J. Sanford, Henry 
Fink, O. H. P. Rogan, James G. Mitchell, R. Hl. Campbell, R. H. 
Richards, Jay O. Moss, C. 8. Brice, Samuel Sheather, George War- 
ren Smith, John G. Moore, O. H. Payne, William M. Baxter, and 
Samuel Thomas, with whom I am personally acquainted, who ac- 
knowledged that they signed the foregoing instrument as their act 
and deed and for the purposes therein expressed and in order to 
comply with the provisions of law touching incorporations, Ke. 

Witness my hand and official seal, at Knoxville, Tennessee, this 
June 30th, 1586. 

J. N. MITCHELL, 


Notary Public. 


I, John Allison, secretary of state, do certify that this instrument 
and certificate attached, the foregoing, which is a true copy, was this 
day registered and certified to by me. 

JOHN ALLISON, 
Secrelars of State. 
July Ist, 1886. 


Office secretary of siate of the State of Tennessee, and registered in 
Book “ Kk,” pages 929, 530, 551, 532, and 535 record of corporations. 


Exurpsit B. 


This indenture made this twenty-eighth day of June,in the vear 
one thousand eight hundred and eighty-six, between William Rule, 
special master in chancery, duly appointed as hereinafter mentioned, 
of the first part,and Frederic P. Olcott, Charles M. McGhee, Fred- 
erick D. Tappen, George Warren Smith, and Edward W. Corlies, of 
the second pait. 

Whereas at a stated term of the circuit court of the United States 
for the eastern district of Tennessee, held at the United States ecourt- 
rooms, in the city of Knoxville, on the eighteenth day of Mareh one 
thousand eight hundred and elglity-six, it was, among other things, 
ordered, adjudged, and decreed by the said court in a certain suit, 
cause, or proceeding in equity, then pending in said court between 
TheCentral Trust Company of New York, complainant,and The East 
Tennessee, Virginia and Georgia Railroad Company, The Tennessee 
State Line Railroad Company, and Samuel Thomas, defendants, that 
all and singular the premises and property mentioned in said judg- 
ment or decree and hereinafter described be sold at public auction, 
In the manner therein provided and in accordance with the course 
and practice of said court, by or under the direction of the said Wil- 
liam Rule, special master 1 chancery of said eourt, Without appraise- 
ment and without the benefit of any stay, Valuation, redemption, or 
relief: that said sale be at public auction to the highest bidder, and 
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be made in Knoxville, in the State of Tennessee, at such time and 
place as the said special master should in and by the notice of such 
sale appoint, not later than the twenty-fifth day of May,one thou- 
sand eight hundred and eighty-six; that notice of the time, place, 
and terms of such sale and of the property to be sold be given by 
said special master by publication of an advertisement thereof at 
least once in each week for the term of six weeks preceding the day 
of sale, in two newspapers published in each of the cities of New 
York, Knoxville,and Chattanooga ; that said special master after said 
sale make report to said court of all his proceedings, and that upon 
the completion and confirmation by the court of the sales so to be 
made,then that he execute and deliver to the purchaser or pur- 
chasers of the said property a good and _ sufficient deed of convey- 
ance in fee simple, which deed should specify the property so pur- 
chased and the’sum paid therefor ; 

And whereas the said judgment or decree and all and singular 
the terms and provisions thereof were in all respects duly adopted 
and confirmed by the circuit courts of the United States for the 
northern district of Georgia, the southern district of Georgia, the 
northern district of Alabama, the middle district of Alabama, 
and the southern district of Mississippi, and made the decree of said 
several and respective courts in anciliary suits therein pending be- 
tween the same parties, complainant and defendant, as were parties 
in said suit in the circuit court of the United States for the castern 
district of Tennessee ; 

And whereas, by an amended and supplemental decree duly made 
and entered in said last-mentioned suit on the twenty-ninth day of 
April, 1886, and adopted, confirmed, and made the deeree of said 
circuit courts of the United States for the northern district of Geor- 
gia, the southern district of Georgia, the northern district of Ala- 
bama, the middle district of Alabamma, and the southern district of 
Mississippi, respectively, the said judgment or decree was amended 
and modified in divers particulars ; 

And whereas the said special master, In pursuance of the said 
judgments and decrees, and also of an order of the said circuit court 
of the United States for the eastern district of ‘Tennessee, dated 
Mav 19th, 1886, did, on the twenty-fifth day of May, 1886, sell at 
public auction, at the door of the [“nited States custom-house, in 
Knoxville, in) the State of Tennessee, the property and premises 1h 
the said judgments and decrees mentioned, due notice of the time 
and place and terms of said sale having been given agreeably to 
the said judgments and decrees, at which sale the property and 
premises hereinafter described were struck off to the said parties of 
the second part and Robert Fleming, as purchasing trustees, for 
the sum of ten million two hundred and fifty thousand dollars 
($10,250,000), that being the ‘he highest sum bidden for the same ; 

And whereas the said special master thereafter duly made and 
filed his report of said sale ; 

And whereas the said Fleming thereafter duly assigned lis tnter- 
est in said bid to the said Frederick VP. Olcott, one of the parties of 
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the second part; and said report and the said sale have been duly 
confirmed : 

Now, this indenture witnesseth that the said special master, the 
party of the first part to these presents, in order to carry Into effect 
the sale so made by him as aforesaid in pursuance of the judgments 
or decrees aforesaid and in conformity to the law, and also In con- 
sideration of the premises and of the said sum of money so bidden 
as aforesaid being first duly paid by the said parties of the second 
part, the receipt whereof is hereby acknowledged, hath granted, 
bargained, sold, and conveyed, and by tirese presents doth grant, 
bargain, sell, and convey, unto the said partics of the second part 
as purchasing trustees and as joint tenants and not as tenants in 
common the following-described property and premises, namely : 

All the right, title, and equity of redemption of the East ‘Tennes- 
see, Virginia and Georgia Railroad Company or of Henry Fink, re- 
ceiver, or of any of the parties to said cause in and to “ all and singu- 
lar the estate and property, real, personal, and mixed,and all fixtures, 
rights, privileges, immunities, franchises easements, rights under 
leases, terms, and parts of terms, agreetnents, covenants, and contracts 
of alland every kind, at any time heldand owned or occupied by or be- 
longing to the East Tennessee, Virginia and Georgia Railroad Com- 
pany, including all and singular its lines of railroad from and inelud- 
ing the terminus and depotat Bristol, in the county of Sullivan, State 
of Tennessee, and thence two hundred and forty-two miles, more or 
less, via Knoxville, to the city of Chattanooga, in the county of Ham- 
ilton, in said State of Tennessee, and including the line of railroad 
of said East Tennessee, Virginia and Georgia Railroad Company 
from Cleveland, in the county of Bradley, in said State of Tennes- 
see, thirty miles, more or less, to Dalton, in the county of Whitfield, 
in the State of Georgia, and including the branch line from Oolte- 
wah, in the county of James, in the State of Tennessee, to Red Clay, 
in the county of Whitfield, in the State of Georgia, twelve miles, 
more or Jess; and also including the line of railroad of the East 
Tennessee, Virginia and Georgia Railroad Company commencing 
in the city of Selma, in the county of Dallas, in the State of Ala- 
bama, and extending thence in a northeasterly direction continu- 
ously through the counties of Dallas, Autauga, Perry, Bibb, Shelby, 
Talladega, Calhoun, and Cherokee, in said State of Alabama, one 
hundred and seventy-two miles, more or less, to the line of the State 
of Georgia, and thence, in the said State of Georgia, through the 
county of Floyd, by way of Rome, in the last-named couniy, and 
also through the counties of Gordon and Whitfield to the town of 
Dalton, in the last-named county and State, sixty-five miles, more or 
less, and then terminating at the point or points of connection with 
the Western and Atlantie railroad and with the other lines of rail- 
road of the said railroad company hereinbefore referred to; and also 
including the line of railroad of said railroad company extending 
from Morristown, in the State of Tennessee, to Paint Rock, at or near 
the State line between the States of Tennessee and North Carolina, 
forty-five miles, more or less; and also including the line of the rail- 
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Atlanta and Macon, to Brunswick, in the county of Glynn, and 
from Cochran, to Hawkinsville, both in the county of Pulaski, all 
in the State of Georgia, three hundred and seventy-eight miles, 
more or less; and also including the line of railroad of said railroad 
company from Selma.in the county of Dallas, in the State of Ala 
bama, by way of Lauderdale, to Meridian, in the county of Lauder- 
dale, in the State of Mississippi, one hundred and thirteen miles, 
more or less, and being in all one thousand one hundred and 
twenty-three miles, more or less; and also all and singular the 
lands, roadways, tracks, superstructures, rails, laid or to be laid, 
sidings, turnuuts, bridges, piers, wharves, viaducts, culverts, walls, 
fences, ways and rights of ways, depots, station-houses, engine- 
houses, cur-houses, freight-houses, warehouses, building and repair 
shops, machine shops, depot grounds and lands procured, provided, 
or intended for use for that purpose, lands used or procured or In- 
tended for sidings, all buildings, structures, erections, Improvements, 
leases and leasehold interests, contracts, choses in actions, easements, 
and privileges at any time belonging or appertaining to or used or 
procured or designed to be used for the purpose of or In connection 
with the said line of railroad or the maintenance and operation 
thereof or of any part thereof; and also all the locomotives, tenders, 
passenger cars, baggage cars, freight cars, and other cars, and all 
other rolling stock and equipment, and all machinery, tools, and 
implements, rails, chairs, and spikes, and other materials at any 
time owned or possessed by the said railroad company or by Henry 
ink, receiver thereof, for the uses or purposes of or designed for 
use In connection with or for the operation, maintenance, or rep- 
aration of the said lines of railroad or any part thereof or the 
equipment or appurtenances thereof; and also all and singular the 
rights, privileges, and franchises which the said railroad company 
or Henry Fink, receiver thereof, at any time held, possessed, or was 
entitled unto; and alsoall the rights, privileges,and franchises which 
the said railroad company at any time acquired or became possessed 
of or entitled unto for or in respect. of or for the uses or purposes 
of the said lines of railroad or the operation or maintenance of the 
sume or any part thereof; aud also all the tolls and income of the 
said lines of railroad, together with all and singular the tenements, 
hereditaments, and appurtetiances of the premises or auy of them 
or any part thereof, and the reversion and reversions, remainder 
and remainders, rents, issues, and profits thereof, and all the estate, 
right, title, interest, property, possession, claim, and demand 
whatsoever, as well at law as in equity, of the said East Tennessee, 
Virginia and Georgia Railroad Company and Henry Fink, its re- 
ceiver, of, in, and to the same and every part and parcel thereof. 
“Also all the right, title, and interest of the said East Tennessee, 
Virginia and Georgia Railroad Company, as wellas of the Central 
Trust Company of New York, of, in, and to two millions four hun- 
dred thousand dollars ($2,400,000) of the capital stock of the Mem- 
phis and Charleston Railroad Company, and all the shares owned 
by the East Tennessee, Virginia and Georgia Railroad Company 
or held in trust for said company by E. H.R. Lyman or others of 
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the capital stock of the Knoxville and Ohio Railroad Company, 
and two hundred thousand dollars ($200,000), par value, of the Cin- 
cinnati and Georgia Division bonds of the East Tennessee, Virginia 
and Georgia Railroad Company heretofore deposited with the said 
Central Trust Company of New York pursuant to the terms and 
provisions of a judgment or decree of the circuit court of the 
United States for the eastern district of Tennessee in the suit of 
The Mayor and Aldermen of Knoxville against The Knoxville 
and Ohio Railroad Company and others. 

“Also all the right, title, and equity of redemption of the East 
Tennessee, Virginia and Georgia Railroad Company, and the Ten- 
nessee State Line Railroad Company, and of Samuel Thomas, and 
of said receiver or any or either of them or of any of the parties 
to said cause in and to— 

“All and singular the estate and property, real, personal, and 
mixed, and all fixtures, rights, privileges franchises, easements, 
rights, and leases, terms and parts of terms, agreements, covenants, 
and contracts of all and every kind held and owned or occupied 
by or belonging to the East Tennessee, Virginia and Georgia Rail- 
road Company and the Tennessee State Line railroad, including 
all and singular the lines of railroad of the said Tennessee State 
Line Railroad Coinpany from and including the terminus and 
depot — Ooltewah, in the county of James, in the State of Tennessee, 
and thence to or near to Red Clay, in the county of Whitfield, in 
the State of Georgia; and also— 

“All and singular the lands, roadways, tracks, superstructures, 
rails, laid or to be laid, sidings, turnouts, bridges, piers, wharves, 
viaducts, culverts, walls, fences, ways and rights of way, depots, sta- 
tion-houses, engine-houses, car-houses, freight-houses, warehouses, 
building and repair shops, machine shops, depot gounds and lands 
procured, provided, or intended for use for that purpos2, lands used 
or procured for sidings, buildings, structures, erections, improve- 
ments, leases and leasehold interests, contracts; choses in actions, 
easements, and privileges used or procured or designed to be used 
for the purpose of or in connection with said line of railroad or the 
maintenance or operation of the same or any part thereof; and also 
all the locomotives, tenders, passenger cars, baggage cars, freight 
‘ars, and other cars, and all other rolling stock or equipments, and 
all machinery, tools,and implements, rails, chairs, and spikes, and 
other materials whatever at any time owned or possessed by the 
said Tennessee State Line Railroad Company or its successors for 
the uses or purposes of or designed for use in connection with or 
for the operation, maintenance, or reparation of the said line 
of railroad or any part thereof or the equipment or appur- 
tenances thereof; und also all and singular the rights, priv- 
ileges, and franchises which the said last-mentioned company 
at any time held, possessed, or was entitled unto; and also all 
the privileges and franchises which the said last-mentioned com- 
pany acquired cr became possessed of or entitled unto for or 
in respect of or for the uses or purposes of said line of railroad 
or the operation or maintenance of the same, or any part thereof ; 
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and also all the tolls and income of the said line of railroad, 
together with all and singular the tenements, hereditaments, and 
appurtenances of the premises aforesaid or any of them or any 
part thereof, and the reversion or reversions, remainder or re- 
mainders, rents, issues, and profits thereof, and all the estate, right, 
title, interest, property, possession, claim, and demand whatsoever, as 
well at law as in equity, of the said railroad companies or either of 
them of, in, and to the same and every part and parcel thereof— 

“Subject, however, to the lien, if any there be, of a certain mort- 
gage made by the Tennessee State Line Railroad Company to the 
Central Trust Company of New York, dated March Jst, 1855. 

“ Also all the property and premises mentioned and deseribed in 
a certain Instrument of conveyance in the nature of a mortgage 
made by Samuel Thomas to the Central Trust Company of New 
York, dated April Ist, 1883, and recorded in the office of the ‘clerk 
of the superior court of Fulton county, Georgia, on June 50th, 18585, 
in Mortgage Book K, pages 754 to 770, inclusive, and in the office 
of the clerk of the superior court of Bibb county, Georgia, on Oc- 
tober 15th, 1883, Book III, at folios 75 to 101, inclusive, subject, how- 
ever, to the lien, if any there be, of said last-mentioned instrument. 

“ Also all the premises and property mentioned and described In 
a certain instrument of conveyance in the nature of a morigage 
made by Samuel Thomas to the Central Trust Company of New 
York, dated October 14th, 1854, and reeorded in the office of the 
clerk of the superior court of Fulton county, Georgia, on December 
9th, 1884, in Book L, page 795, &e., subject, however, to the len, if 
any there be, of said last-mentioned instrument: 

“To have and to hold all and singular the property and premises 
above mentioned and described and hereby conveyed or intended so 
to be unto the said parties of the second part as purchasing trustees 
as aforesaid, their heirs and assigns, for their only proper use, bene- 
fit, and behoof forever— 

“Subject, however, to the condition following, which is a part 
of the consideration of said purchase and in addition to the sum so 
bidden and paid as aforesaid—that is to say : That the said parties 
of the second part, their heirs and assigns, assume and pay off and 
discharge any and all debts, claims, and demands of whatsoever 
nature now pending and undetermined in either of the courts in 
which the said originai and ancillary suits are pending which may 
be allowed and adjudged by the said cireuit court of the United 
States for the eastern district of Tennessee as prior to any right se- 
cured under the consolidated first mortgage mentioned in said judg- 
ment or decree; and subject likewise to al! debts, claims, and demands 
of whatsoever nature incurred by Ilenry Fink as receiver in said 
suits and which may remain unpaid at the termination of said 
Fink’s receivership.” 

In witness whereof the said party of the first part, special master 
as aforesaid, hath hereunto set his hand and seal the day and year 
first above written. 

[SEAL. | WAM. RULE, 
Special Master. 
4—1262 
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Signed, sealed, and delivered in the presence of— 
On page 5, lines 8, 26, 27, 28, and 29, interlineations and alter- 
ations nade— 
HENRY B. TOMKINS. 
Kk. J. SANFORD. 
WILLIAM M. BAXTER. 


STATE OF TENNESSEE, | 
Knox County. j 


Personally before me, Charles T. Champion, a notary public in 
and for the county and State aforesaid, came William Rule, the 
bargainor in the foregoing instrument, with whom I am personally 
acquainted, who acknowledged that he executed the same for the 
purposes therein expressed. 

Witness my hand and official seal, at Knoxville, Tennessee, this 
twenty-sixth day of June, 1886. 

[SEAL. | CHARLES T. CHAMPION, 
Notary Public. 


Exurpir C. 


An act to amend and re-cnact sections two, five, six, seven, and 
eight of an act entitled An act to incorporate the Richmond and 
West Point Terminal Railway and Warehouse Company, ap- 
proved March 8th, 1880. (Approved February 21, 1882.) 


*k * ok 2: * * — 


4. The said Richmond and West Point Terminal Railway and 
Warehouse Company is hereby authorized and empowered to erect 
and construct at or near the city of Richmond, and at or near the 
town of West Point, Virginia, and at or near any other point on 
deep water on the James or York river or Hampton Roads, wharves, 
piers, docks, bisins, warehouses, elevators, cotton presses suitable 
for the accom-odation of steamships, vessels, and boats and for 
the convenient loading, unloading, shipping, receiving, and storing 
of all kinds of merchandise and personal property for safe keeping, 
and may conduct the business usually transacted by warehousemen, 
wharfingers, and lightermen, and may charge and collect compen- 
sation for the storage, dockage, wharfage, and lighterage and for all 
labor incident thereto, including the expense of weighing, insuring, 
keepirg, and delivering such merchandise or personal property, at 
such rates and on such terms as may be agreed upon between it 
and its customers, and for any advances made by it on merchan- 
dise or property stored or deposited with it for shipment and for all 
charges and expenses incident thereto the said company shall have 
preferred lien on said merchandise and property, which shall be 
paid before the said company shall be required to deliver the same. 
o. That for convenience of access to such improvements the said 
company shall also have authority to construct, equip, and operate 
one or more railways, with all necessary sidings and branches (the 
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latter not to exceed fifteen miles in length), from any of said structures 
to such point or points of convenient connection with each or any 
line of railway passing through or terminating at or near either 
Richmond or West Point, Virginia, as the said company shall 
determine, and for that purpose may acquire title in the mode pre- 
scribed by law to a continuous line of one hundred feet in width of 
land and such additional lands as may be necessary for the use of 
said roads and tracks and for the buildings and works of said 
company. 

6. The said company shall have power to unite, consolidate, or 
connect the railways owned, operated, or controlled by it with any 
line of railway constructed or which may be constructed in this 
State upon such terms as may be agreed upon between it and such 
other railway company, and for this purpose power Is hereby 
granted to it and to any railway company incorporated by this 
State to make and earry out such contracts, by lease, purchase, or 
otherwise, as will facilitate and consummate such connection or 
consolidation. 

7. Any railway, steamship, or navigation company with which 
said Richmond and West Point Terminal Railway and Warehouse 
Company may connect is hereby authorized to acquire, by sub- 
scription, purchase, or otherwise, any portion of the capital stock of 
sald company, and said company is authorized to acquire in like 
manner any portion of the capital stock of any such railway, steam- 
ship, or navigation company, and stock so acquired shall have the 
same privileges and powers and be subject to the same conditions 
and regulations as the stock held by other stockholders therein. 

S. The said company is hereby authorized to acquire, by sub- 
scription, purchase, or otherwise, or to guarantee any portion of the 
capital stock or bonds of any company organized for or engaged In 
the building, construction, or operation of any line of railroad in 
this State or in the Statesof North Carolina, South Carolina, Florida, 
Tennessee, Kentucky, Georgia, Alabama, Mississippi, Louisiana, 
Arkansas, or Texas which may have been or may hereafter be 
constructed. 


Exuipitr D. 


This indenture, made this seventeenth day of October, in the year 
of one thousand eight hundred and eighty-eight, by and between 
the East Tennessee, Virginia and Georgia Railway Company, a cor- 
poration duly organized under the laws of the State of Tennessee, 
hereinafter designated as the “ East Tennessee Company,’ party of 
the first part, and the Richmond and Danville Railroad Company, 
a corporation duly organized under the laws of the State of Virginia, 
hereinafter designated as the “Danville Company,” party of the 
second part: 

Whereas said party of the first part owns and operates a certain 
railway company, known as the East Tennessee, Virginia and 
Georgia railway, including the terminus and depot at Bristol, in the 
county of Sullivan, in the State of Tennessee, and thence by way of 
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Knoxville to the city of Chattanooga, in the county of Hamilton, in 
said State, and including. the line of railway of the said East Ten- 
nessee Company from Cleveland, in the county of Bradley, in the 
State of Tennessee, to Dalton, in the county of Whitfield, State of 
Georgia, and including the branch from Ooltewah, in the county 
of James, State of Tennessee, to Red Clay, in the county of Whitfield, 
in said State, and also including the line of railway belonging to 
said East Tennessee Company commencing in the city of Selma, in 
the county of Dallas, State of Alabama, and extending thence ina 
northeasterly direction in said State of Alabama to the line of the 
State of Georgia, and thence in said State of Georgia, by ihe way of 
Rome, in the county of Flovd, to the town of Dalton, in the county 
of Whitfield, there terminating at the point of points of connection 
with the Western Atlanticrailroad and with the other lines of railway 
of the party of the first part hereinbefore referred to, and also in- 
cluding the line of railway of said party of the first part extending 
from Morristown, in the State of Tennessee, to Paint Rock. at’ or 
near the State line between the States of Tennessee and North 
Carolina, and also including the iine of railway of the said party of 
the first part from Rome, in the county of Floyd, by way of Atlanta 
and Macon, to Brunswick, in the county of Glynn, and from Cochran 
to Hawkinsville, both in the county of Pulaski, in the State of 
Georgia, and also including the line of railway of the East Tennes- 
see Compeny frem Selma, in the county of Dallas, in the State of 
Alabama, by way of Lauderdale, to Meridian, in the county of 
Lauderdale, in the State of Mississippi, and also including the line 
of railway belonging to said party of the first part, known as the 
Walden’s Ridge railroad, extending from a point in the State of 
Tennessee on the line of the Cineinnati, New Orleans and Texas 
Pacific railroad at or near Emory Gap, by way of Poplar Springs, in 
said State, to a connection with the Knoxville and Ohio railroad at 
or near the town of Clinton, in the State aforesaid, and ineluding 
the Coal Creek, Emory River, and other branches and extensions 
thereof; 

And whereas the said East Tennessee Company is the owner of 
stock of the Knoxvilleand Ohio Railroad Company of the par value 
of seven hundred and sixty-seven thousand dollars, of the stock of 
the Memphis and Charleston Railroad Company of the par value of 
two million six hundred and fifty-six thousand five hundred and 
twenty-five dollars, and of stock of the Mobile and Birmingham 
Railroad Company of the par value of one million five hundred and 
thirty thousand dollars; | 

nd whereas said East Tennessee Company has the right, by its 
eharter and by the laws of the State of Tennessee, under which it is 
incorporated, to extend its lines of railway; to issue bonds and to 
secure the same by deeds of trust or Inortgages ; to purchase and 
lease other lines of railway ; to guarantee the payment of bonds of 
other railway companies, and to do other and divers things in ae- 
cordance with the laws of the State of Tennessee and other States : 

And whereas said East Tennessee Company has heretofore issued 
its mortgage bonds as it was legally authorized to do, and has become 
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and is liable upon and its property is incumbered by bonds issued 
by predecessor companies, to wit: 

One bond East Tennessee and Georgia Railroad Company, due 
July Ist, 1880, for one thousand dollars, of which, although overdue, 
payment has not been demanded; 

Three thousand one hundred and twenty-three bonds of the East 
Tennessee, Virginia and Georgia railroad first-mortgage bonds, bear- 
ing interest at the rate of seven per cent. per annum, dated July Ist, 
1870, the principal whereof is due July Ist, 1900, being the gross 
sum of three million one hundred and twenty-three thousand dol- 
lars, the annual interest thereon being the sum of two hundred and 
eighteen thousand six hundred and ten dollars ; 

Three thousand one hundred and six East Tennessee, Virginia 
and Georgia railroad first-mortgage bonds, bearing interest at the 
rate of five per cent. per annum, dated July Ist, 1870, the principal 
whereof is due July Ist, 1950, being the gross sum of three million 
one hundred and six thousand dollars, the annual interest thereon 
being one hundred and fifty-five thousand three hundred dollars ; 

One thousand Alabama Central first-inortgage bonds, bearing in- 
terest at the rate of six per cent. per annum, the principal whereof 
is due July Ist, 1919, being the gross suin of one million dollars, the 
annual interest thereon being sixty thousand dollars; 

Twelve thousand seven hundred and seventy East Tennessee, Vir- 
ginia and Georgia Railway Company consolidated gold bonds, bear- 
ing interest at the rate of five per cent. per annum, dated November 
Ist, 1886, the principal whereof is due November Ist, 1956, being the 
gross sum of twelve million seven hundred and seventy thousand 
dollars, the interest thereon being the sum of six hundred and 
thirty-eight thousand five hundred dollars per annum ; 

One thousand East Tennessee, Virginia and Georgia Railway Com- 
pany first-mortgage extension bonds, bearing Interest at the rate of 
five per cent. per annum, dated June Ist, 1857, the principal whereof 
is due June Ist, 1957, being the gross sum of one million dollars, 
the interest thereon amounting to the sum of fifty thousand dollars 
per annum; and 

Twenty-five hundred East Tennessee, Virginia and Georgia Rail- 
Way improvement and equipment bonds, bearing interest at the rate 
of five per cent. per annum, dated September Ist, 1SSS, the prin- 
cipal whereof is due September Ist, 1958, being the gross sum of two 
million five hundred thousand dollars, the interest thereon amount- 
ing to the sum of one hundred and twenty-five thousand dollars 
per annum, the issue whereof has been heretofore authorized by the 
board of directors, but not as yet approved by the stockholders of 
said East Tennessee Comyany ; 

And whereas there remains unissued by said East Tennessee, Vir- 
ginia and Georgia Railway Company its extension bonds of the par 
value of fourteen million dollars, and its improvement and equip- 
ment bonds of the par value of three million five hundred thousand 
dollars, so as aforesaid authorized by the board of directors of said 
East Tennessee Company ; 

Whereas the party of the first part has, by an agreement with the 
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Mobile and Birmingham Railroad Company, dated March 15th, 
1887, guaranteed and agreed to guarantee the prompt payment of 
the interest upon certain bonds issued by the said Mobile and Bir- 
mingham Railroad Company of the par value of three million dol- 
lars; 

And whereas the said East Tennessee Company has issued pre- 
ferred capital stock of the value of eleven million dollars ; 

And whereas the party of the second part is desirous, by lease for 
the term of ninety-nine years, of acquiring the possession and control 
of all the said lines of railroad, and the income arising therefrom, now 
belonging to said East Tennessee Company, by whatsoever title held : 

Now, therefore, this indenture witnesseth : 

Article first. The said East Tennessee, Virginia and Georgia Rail- 
way Company, in consideration of the premises and of the rents and 
covenants hereinafter reserved and contained on the part of the said 
party of the second part to be paid and performed, does by these 
presents grant, demise, let, and lease unto the said Richmond and 
Danville Railroad Company, its successors and assigns, all and sin- 
gular the railroad lines constructed and which are now owned by 
the said East Tennessee Company, by whatsoever title the same may 
be owned or held, and also all the lands, tenements, hereditaments, 
ways, and rights of ways now owned, held, or possessed by the said 
East Tennessee Company for said railroad and for any and all pur- 
poses In connection with the construction, working, maintenance, 
and operation of the same or any or all of them, and all the ease- 
ments and appurtenances thereunto belonging or in anywise apper- 
taining, and also all branches, extensions, sidings, tracks, bridges, 
depots, fences, stations, section-houses, tanks, warehouses, freight- 
houses, engine-houses, car and machine shops, and all other build- 
Ings, fixtures, and improvements of whatever kind and description 
and wherever situated, now owned or held by the said East Tennessee 
Company for the use of said railroad, or in connection with the 
working, maintenance, and operation of the same; also all loco- 
motives, tenders, stationary engines, cars, trucks, push-cars, hand- 
cars, and al. other rolling stock and equipments, and all the tools 
and implements, machinery, fuel, materials, and supplies now 
owned, held, or possessed by the said East Tennessee Company for 
use In connection with the said railroads or any of them, or in con- 
nection with the working, maintenance, and operation of the same; 
and also all real estate or other personal property, wheresoever the 
same may be situated, now belonging to said East Tennessee Com- 
pany, or how owned, held, or possessed for use in connection with 
said railroads or any of them, or in connection with the mainte- 
nance or operation of the same, together with the rents, issues, and 
profits of all the said property hereby demised and each any every 
part thereof: : ; 

To have and to hold all of the said railroads, premises. prop- 
erty, and appurtenances unto the said Danville Company, its sue- 
cessors and assigns, for its and their own proper use and benefit, 
from the first day of July, 1888, for the term of ninety-nine years 
then next ensuing; and the Danville Company daring the said 
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term shall have the sole and exclusive right, power, and authority 
to hold, occupy, use, enjoy, control, manage, and operate the same, 
and-.to regulate, fix, vary, demand, collect, recelve, and dispose of 
all and every the rates, tolls, revenues, and charges to accrue thereon 
or therefrom, subject, however, to the lien of all mortgages hereto- 
fore made by the said East Tennessee Company or assumed by it, 
or for the payment of which the said East Tennessee Company may 
be liable and subject or by which its property may be incumbered ; 
also to all the valid covenants and agreements contained in con- 
tracts which may heretofore have been made by the said East Ten- 
nessee Company concerning the same, the said Danville Company, 
Its successors or assigns, yielding and paying therefor to the said 
Kast Tennessee Company, its successors and assigns, at the times 
and in the manner hereinafter provided, the yearly rents herein- 
after specified, and keeping and performing all and singular the 
covenants hereinafter set forth to be kept and performed by the said 
Danville Company. 

Article second. The said East Tennessee Company further cove- 
nants and agrees that it or its successors shall and will, during the 
said term of ninety-nine years, preserve or renew and maintain its 
corporate existence and organization, and at all times during the 
said period, on demand of the said Danville Company, shall and will 
exercise and put in foree each and every Corporate power and fran- 
chise and do each and every corporate act necessary or desirable to 
carry out the provisions of this agreementand to enable thesaid party 
of the second part to avail itself of and use, exercise, and enjoy the 
rights, powers, and privileges hereby granted in respect to the said 
railway and other property aforesaid, and shall and will at any and 
all times, on demand, execute, acknowledge, and deliver to the said 
party of the second part such other and further instrument or in- 
struments, In Wi iting and under its corporate seal, as may be neces- 
sary or desirable better and more effectively to secure the purposes 
of this indenture. 

Article third. The said East Tennessee Company further cove- 
nants and agrees to and with the said Danville Company that it will 
not hereafter, during the said period of ninety-nine vears, enter into 
any contract, incur any debt or lability, or make or issue any bond 
or bouds, or obligation or obligations, or any deeds of trust, mort- 
gages, or other security whatever, which shall in any Wise be a lien 
on the property hereby dismised, other than extension bonds as 
aforesaid remaining unissued, except with the consent of the said 
Danville Company or except in renewal of its present indebtedness, 
bonded or otherwise. 

Article fourth. The said East Tennessee Company agrees and 
stipulates with the said Danville Company that it will not sell or 
dispose of either the ownership or any equity that it may have in 
the stock of the Memphis and Charleston Railroad Company, 
amounting to the par value of two million six hundred and fifty- 
six thousand five hundred and twenty-five dollars, without the 
assent, first had and obtained, of the Danville Company. 

And it further stipulates and agrees that it will cause its yote at 
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all meetings and at all elections for directors and officers of said 
Memphis and Charleston Railroad Company to be cast in such man- 
ner and for such person or persons as officers and directors as the 
board of directors of the Danville Company may by resolution di- 
rect it so to do. 

Article fifth. The said East Tennessee Company further stipulates 
and agrees that it will not assign or sell the stock of the Mobile and. 
Birmingham Railroad Company belonging to it, of the par value of 
one million five hundred and thirty thousand dollars, without the 
assent, first had, of the board of directors of the said Danville Com- 
pany, and in like manner it agrees that at all meetings aad at all 
elections for officers and directors of said Mobile and Birmingham 
Railroad Company it will cause its vote to be cast for such person 
or persons as it may be directed so to do by resolution of the board 
of directors of the said Danville Company. 

Article sixth. The East Tennessee Company stipulates and agrees 
that it will not sell, assign, or dispose of the seven hundred and sixty- 
seven thousand dollars of the capital stock of the Knoxville and Ohio 
Railroad Company which it now owns without the assent of the said 
Danville Company, and said East Tennessee Company agrees that 
at al! meetings and at all elections for officers and directors of said 
Knoxville and Ohio Railroad Company it will cause its vote to be 
cust in such manner and for such persons as said Danville Company 
may direct. 

Article seventh. Whenever said Danville Company shall deem it 
for the best interests of the parties hereto that an extension shall be 
made of the East Tennessee, Virginia and Georgia railway said 
Danville Company shall request that the same be constructed or 
purchased, and in case the board of directors of the said East Ten- 
nessee Company acquiesce in said request of said Danville Company 
sald East Teunessee Company shall construct or purchase said ex- 
tension, and the cost of such extension shall be paid for by the sale 
by said East Tennessee Company, at such price as may be mutually 
agreed upon between said Danville Company and said East Ten- 
nessee Company, of so many of the extension mortgage bonds of the 
East Tennessee Company as shall at the time of the construction or 
purchase of said extension remain unsold; and when said bonds shall 
be sosold the interest thereon suall then and thereafter be deemed a 
fixed charge upon the property of the East Tennessee Company, the 
amount whereof shall be included in the guarantee made by said Dan- 
ville Company, as set forth in article fourteenth of this agreement. 

In case sak Danville Company and said East Tennessee Company 
shall disagree whether or not the extension heretofore referred to is 
hecessary that question shall be decided by arbitration, as herein- 
after provided. ;, 

In the event that the power to issue bonds under said extension 
mortgage shall have been exhausted and an extension shall have 
been requested by said Danville Company, and the said East Ten- 
bessee Company acquiesces In the necessity thereof or the same shall 
have been determined by arbitration, the said East Tennessee Com- 
pany sball then issue such bonds and debentures as it lawfully may 


NICHOLAS TIHOURON ET AL., &¢. Oo 


be empowered to do in order to provide the necessary means for the 
making of such extension, said bonds and debentures to be of such 
kind, character, and denomination as may be agreed upon by said 
companies, and to sell the same at such price as may be mutually 
determined, and the proceeds applied for the purposes aforesaid, and 
when so issued and sold the interest upon said bonds shall then and 
thereafter be deemed a fixed charge upon tlie property of the Kast 
Tennessee Company, the amount whereof shall be included in the 
guarantee made by said Danville Company, as set forth in article 
fourteenth of this agreement. 

Article eighth. It is further stipulated and agreed that said East 
Tennessee Company may, with the assent first had and obtained of 
the Danville Company, purchase, upon such terms as may be mutu- 
ally agreed upon and consented to by said Danville Company, the 
line of any railway or the controlling interest in the steck of any 
line of railway which may form an extension either of its own line 
or the lines in which it may own a majority of the capital stock, and 
the fixed charges thereby by said purchase incurred by the East 
Tennessee, Virginia and Georgia Railway Company by guarantee- 
ing a dividend on the stock or the interest upon the bonds which 
may have theretofore been issued by the corporation owning the line 
so proposed to be purchased or otherwise acquired or controlled and 
the interest upon the bonds or the dividend on the stock thus guar- 
anteed, which by reason thereof may become obligatory on and 
which shall be paid by said East Tennessee Company, shall be deemed 
a fixed charge on the property of the East Tennessee Company, as 
set forth in article fourteenth of this agreement. 

It is further understood and agreed that if said Kast ‘Tennessee 
Company shall construct or purchase any extension without the 
assent of the Danville Company the last-named company shall in 
nowise be responsible for the cost of construction or purchase of said 
extension or for the payment of any of the fixed charges arising 
therefrom. 

Article ninth. Whenever the said Danvilie Company shall in 
writing demand of the said Kast Tennessee Company that better- 
ments shall be made to the property hereby demised or acquired 
under the terms of this lease or for additional equipment to operate 
the same, and said East ‘ennessee Company shall be of opinion 
that said betterments should be made or that such additional equip- 
ment is necessary, said betterments shall be made or additional 
equipment provided, and the monevs hecessary to pay for the same 
shall be provided by the said East Tennessee Company by the sale 
of such improvement and equipment bonds as may be on hand un- 
issued, the issue of which shas already been authorized by the board 
of directors of said East ‘Tennessee Company under the terms and 
conditions of the improvement and equipment mortgage heretofore 
authorized to be executed by the board of directors of the Hast Ten- 
nessee Company to the Central Trust Company of New York, said 
bonds to be sold for such price as may be matually agreed upon by 
sald companies, and when so issued and sold the interest upon said 
bonds shall then and thereafter be deemed a fixed charge upon the 
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property of the East Tennessee Company, the amount whereof shall 
be included in the guarantee made by said Danville Company, as 
set forth in article fourteenth of this agreement. 

In case said Danville Company and said East Tennessee Company 
shall disagree whether or not the betterments or the additional 
equipment hereinbefore referred to are requisite and necessary 
that question shall be decided by arbitration, as hereinafter pro- 
vided. In the event that the power to issue bonds under said im- 
provement and equipment mortgage shall have been exhausted 
and betterments or additional equipment shall still be required and 
necessary and shall have been requested by said Danville Company, 
and the said East Tennessee Company acquiesces in the necessity 
therefore or the same shall have been so determined by arbitration, 
the said East Tennessee Company shall then issue such bonds and 
debentures as it lawfully may be empowered to do in order to pro- 
vide the necessary means for the procurement of such additional 
equipment or the making of such betterments, said bonds and de- 
bentures to be of such kind, character, and denominations as may 
be agreed upon by said companies, and to sell the same at such 
price as may be mutually determined, and the proceeds applied for 
the purposes aforesaid, and when so issued and sold the interest 
upon said bonds shall then and thereafter be deemed a fixed charge 
upon the property of the East Tennessee Company, the amount 
whereof shall be tncluded in the guarantee nade by said Danville 
Company, as set forth in article fourteenth of this agreement; and 
it is further understood and agreed that the lien of the mortgage or 
deed of trust heretofore authorized by resolution of the board of di- 
rectors of the East Tennessee Company securing the six-million- 
dollars equipment and improvement bonds heretofore described 
shall be paramount and superior to any lien or rights acquired by 
the Danville Company under the terms and stipulations of this 
lease, but as to any debt that may hereafter be created by the East 
Tennessee Company without the consent of the Danville Company 
the lien ercated by the stipulations and covenants of this lease shall 
be paramount and superior. 

Article tenth. It is further agreed by and between the parties 
hereto that the proceeds arising from the sale or other disposition 
of any bonds or other securities of the East Tennessee Company 
shall be applied solely for the purposes for which said bonds or se- 
curities were or may be created. 

Article eleventh. In consideration of the premises the Danville 
Company hereby covenants and agrees that it will perform each, 
evy.ry, and all stipulations of every contract heretofore entered into 
or which may hereafter be made with its assent by said East Ten- 
nessee Company with whomsoever made and incumbent upon said 
Kast Tennessee Company to perform relating to or connected with 
suid demised property, except the payment of its bonded indebted- 
ness or the indebtedness hereinafter described in article sixteenth 
hereof, and will also pay to the East Tennessee Company as rental 
the following sums during the existence of this lease: 

For two and one-half years from and after the first day of July, 
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1888, an annual rental equal to thirty-three per cent. of the annual 
gross earnings of the East Tennessee Company's property, as here- 
inbefore described, or which may hereafter become part thereof in 
pursuance with the stipulations herein contained. 

lor two vears from and after the first day of January, ISO], an 
annual rental equal to thirty-four per cent. of the annual gross 
earnings of the East Tennessee Company's property, as hereinbefore 
described, or which may hereafter become part thereof in pursuance 
with the stipulations herein contained. 

lor three years from and after the first day of January, 1895, an 
annual rental equal to thirty-five per cent. of the annual gross 
earnings of the East Tennessee Company's property,as hereinbefore 
described, or which m: iy hereafter become part thereof in pursuance 
with the stipulations herein contained. 

lor three years from and after the first day of January, 1896, an 
annual rental equal to thirty-six per cent. of the annual gross earn- 
ings of the East Tennessee Company's property, as hereinbefore de- 
scribed, or which may hereafter become part thereof in pursuance 
with the stipulations herein contained. 

rom and after the first day of January, 1899, annually until the 
expiration of the term of this lease, thirty-seven per cent. of the an- 
nual gross earnings of the East Tennessee Company’s property, as 
hereinbefore described, or which may hereafter become part thereof 
In pursuance with the stipulations herein contained. 

The fiseal vear for ascertainment of the amount due and payable 
to the East Tennessee Company shall end on the thirtieth day of 
June of each and every year during the continuance hereof, and full 
paviment of the amounts due hereunder shall be macde, so farasthe 
same can be approximately ascertained, within thirty days there- 
after. On the first day of September of each and every year full, 
accurate, and complete statements of account shall be rendered by 
the Danville Company to the East Tennessee Company, the balance 
adjusted, and final payments made. 

Article twelfth. The said Danville Company will at its own cost, 
risk, and expense during all the said term keep, preserve, and main- 
tain the said railroad in as good working condition and repair as 
the same may be delivered to it, so as to be suitable for the transae- 
tion of all business which can reasonably be done thereon :and will 
In like manner maintain and preserve all the side tracks and station- 
houses; and will in like manner maintain in repair and condition 
all the fixtures, appurtenances, tools, and machinery pertaining to 
said railroad and all the property essential to and connected there- 
with hereby leased; and will in like mannerat all times during the 
continuance of this lease nraintain, renew, and preserve all the roll- 
Ing stock and equipments hereby leased in as good repair and cen- 
dition as the same now are, and when worn out or destroved replace 
the same with new of equal aggregate value; and will in like man- 
ner at all times during the continuance of this lease run and 
operate the said railroad so as to do and perform in a proper man- 
ner all the business which can reasonably be secured for and done 
on the same with the rolling stock and equipment which shall 
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furnished therefor ; and will fully perform toward the public all the 
obligations due to it from the said party of the first part; and will 
as lessee maintain and run and operate the said railroad to the end 
that as large an amount of earnings and profits may be made and 
realized therefrom as can lawfully and reasonably be made and re- 
alized under the terms of this lease 

Article thirteenth. As part of the rental aforesaid the said Dan- 
ville Company will advance annually to the said East Tennessee 
Company the sum of twenty-four thousand dollars in quarterly in- 
stallinents for corporate maintenance of said East Tennessee Com- 
pany, including therein salaries of its officers and counsel, the 
amounts thus advanced to be a credit to said Danville Company on 
aecount of rental and to be taken into account as such at each an- 
nual settlement. 

Article fourteenth. The said party of the second part hereby guar- 
antees that the annual rentals herein reserved shall always equal 
the sum which now is or hereafter may become necessary in each 
year to fully discharge all fixed charges upon the property of the 
East Tennessee Company as the same now are or may hereafter be 
increased by consent of the Danville Company in accordance with 
the stipulations herein contained and the interest upon its bonded 
indebtedness vforesaid and an annual dividend of five per cent. on 
the eleven niillion dollars of preferred stock of said East Tennessee 
Company ; and said Danville Company hereby agrees that it will 
from time to time during each year advance and pay on account of 
the rental herein reserved to the treasurer of the East Tennessee 
Company sums sufficient to pay its interest upon its indebtedness 
or any other indebtedness for which it is or may become liable, 
which in accordance with the terms hereof may be assumed or created 
with the consent of the Danville Company as the same shall mature, 
sald ast Tennessee Company giving twenty days’ notice in writing 
prior to the maturity of its liability of the amounts necessary to 
discharge and pay such interest, and said party of the second part 
agrees to pay the same to said East Tennessee Company in ample 
time to mect such obligations, the amount so paid to be credited to 
sald Danville Company upon the rental reserved herein and pay- 
able by it to the said East Tennessee Company. For the sums so 
anticipated and paid no interest shall be allowed to said party of 
the second part. 

And said Danville Company further agrees that if said annual 
rental herein reserved shall in any year be insufficient to pay the 
fixed charges, assessments, taxes, and dividends on preferred stock 
aforesaid it will make good and pay to the East Tennessee Company 
the amount of such deficiency, for which it shall have no claim 
against said East Tennessee Company. 

Article fifteenth. The said Danville Company hereby covenants 
and agrees to and with the said East Tennessee Company that it 
will operate the said railways and manage the aforesaid properties 
In harmony as part of the same system and in the same manner as 
the said East Tennessee Company is now or may at any time dur- 
ing the existence of this lease be required by law to do, and will at 
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all times during the existence of this lease keep and preserve the 
said railways and the rolling stock, equipment, and appurtenances 
thereunto belonging in good repair, and if any of the same shall 
be destroyed in any way will replace the same, and will make sueh 
re placements and renewals as may be necessary, and the said East 
Tennessee Company shall at least once in each year, by a committee 
appointed by its board of directors, inspect ‘said property, and at all 
times during the continuance of this lease have the right to exam- 
ine and inspect the property hereby demised, and the property shall 
at all times be open to the inspection of the president of of the East 
Tennessee Company and such person or persons as he may appoint. 

Article sixteenth. All indebtedness due and owing by said East 
Tennessee Company, as shown by balance-sheet of June 50th, 155s, 
under the head of operating expenses, shall be by the Dany ille Com- 
pany discharged and paid, ‘and in like manner all eredits due to the 
Kast Tennessee Company, as shown by said balance-sheet, under the 
head of operating assets, shall be co!lected by said Danville Com- 
pany and become its prope rty : the de bits and Cc redits, as shown by 
said balance-sheet, as tu correctness and collectibility, being guaran- 
teed by the East Tennessee Company. 

Article seventeenth. It is hereby mutually covenanted and agreed 
that the said Danville Company shall possess and exercise, with the 
express approval of the board of directors of said East Tennessee 
Company first had and obtained, all the mghts, powers, and privi- 
leges now possessed or exercised by the said East Tennessee Com- 
pany in respect to selling. leasing, or otherwise disposing of worn- 
out, unserviceable, or unnecessary rolling stock and equipment andl 
other properties, real or person: al, here by demised, so far as such 
powers may be exercised in conformity with the provisions of the 
mortgages heretofore executed by said East ‘Tennessee Company ; 
and the said East Tennessee Company hereby covenants and agrees 
that it shall and will, at the request of the said Danville Company, 
from time to time during the pe ‘riod of this lease take such action 
as may be necessary or desirable to secure the consent and approval 
of the trustees under the said: mortgages for the purpose of selling 
or disposing of such properties as aforesaid. 

Article eighteenth. The said Danville Company further covenants 
and agrees that it will pay and discharge all expenses, cust, dam- 
ages, claims, and demands whatsoever which shall or may arise out 
of its management and operation of said railroads and other prop- 
erties hereby demised or any part thereof during the existence of 
this lease from the first day of July, ISSS, and will and shall at all 
times during such period save and keep harmless and indemnify 
the said Eust Tennessee ( ompany therefrom, and will defend at its 
own expense all such actions and suits which shall or may be 
brought against the said East ‘Tennessee Company during said 
period, and will pay as operating expenses all taxes and assessments 
which may be lawfully levied or assessed upon the property hereby 
demised and upon the business or income of the same and upon 
the sail East Tennessee Company in respect thereof. 

Article nineteenth. The said “Danville Company further agrees 
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that it will at all times during the continuance of this agreement 
keep accurate and detailed accounts of all moneys received and 
business dene upon the said railways and in connection with the 
other property hereby demised and of all moneys paid out and lia- 
bilities incurred in connection with the said business, and such 
accounts shall at all reasonable times during the existence of this 
lease be open to inspection of the president and board of directors of 
said East Tennessee Company and such persons as he or they may 
from time to time appoint to examine the same, and the said Danville 
Company shall and will furnish the said East Tennessee Company 
with the usual monthly and annual statements which the said East 
Tennessee Company is now or may hereafter be obliged to make or 
file under the requirements of any lawful authority concerning the 
property hereby demised. 

Article twentieth. At the termination of this lease, either by ex- 
piration or mutual consent, said Danville Company shall and will 
deliver up and surrender to the said East Tennessee Company the 
said railroads and other property hereby demised, assigned, or trans- 
ferred, except such as shall have been sold, abandoned, or disposed of 
as hereinbefore provided, in at least as good order and condition as 
the reasonable use and wear thereof will permit, and with sue! 
additions, betterments, or improvements as shall have been made 
thereto. 

And in ease any of such property shall have been destroyed by 
the elements or worn out, then in lieu thereof other of equal aggre- 
gate value shall be substituted by said Danville Company and de- 
livered to seid East Tennessee Company. 

A schedule of the rolling stock, equipment, and personal prop- 
erty hereby demised shall be made and delivered to said Danville 
Company within sixty days from the date hereof. 

Article twenty-first. In case the said Danville Company shall at 
any time or times hereafter, during the existence of this lease, fail to 
pay the sums hereinbefore provided to be paid by the Danville Com- 
pany,or any part thereof, when the same shall have become payable 
according to the terms hereof.or shall fail properly to maintain said 
railway in good and safe condition, or to maintain and renew its 
rolling stock and equipment as hereinbefore provided, and in ease 
such default or failure shall continue for the period of thirty days 
after demand, then and in every such case it shall be lawful for the 
sald East Tennessee Company, its successors or assigns, at their 
option, to enter without process of law into and upon the said rail- 
ways and other property hereby demised and every part thereof, 
and to have and to hold all such property, together with all the ad- 
ditions and improvements which shall have been made to the sime, 
and all the right, title, and interest whatever of the said Danville 
Company in and to the said property shall thereupon Wholly cease 
and terminate; and it is further agreed that such re-entry shall not 
Waive or prejudice any claim or right of the said East Tennessee 
Company to or for damages against the said Danville Company on 
account of such non-payment, or on account of any non-performance 
or breach of the terms of this indenture. 
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Article twenty-second. It is further understood and agreed that all 
disputes and differences arising at any time during the period of this 
lease as to the due performance by either of the parties hereto of 
any of the covenants herein contained or concerning any of the 
matters hereinbefore agreed to be submitted to arbitration shal! be 
submitted to three arbitrators, one of whom shall be chosen by said 
East Tennessee Company, one by the said Danville Company, and 
the two so chosen shall choose the third, and the award of these 
arbitrators or any two of them shall be binding and conclusive upon 
the parties hereto in respect of the question submitted ; but any dif- 
ferences arising as aforesaid siall not interrupt the business of the 
said railways, but such business shall continue as before until the 
question in dispute shall have been settled by the arbitrators as 
aforesaid, and thereupon such payments or restitution shall be made 
and such acts and things shall be done as may be required by the 
award of said arbitrators. 

Kither of the parties hereto desiring a submission to arbitration 
of any matter concerning the stipulations and provisions of this 
indenture shall notify the other party in writing of the matter which 
it desires to submit to arbitration. Within five days thereafter the 
party thus notified shall name its arbitrator and notify the other 
party of such selection, Whereupon the party demanding the arbi- 
tration shall, within five days after the receipt of such notification, 
select and name its arbitrator and notify the other party thereof, 
and the arbitrators thus selected shall immediately proceed to select 
the third arbitrator, as aforesaid, and with him to consider and de. 
termine the matters submitted. 

In case either party shall fail, upon due notification, to name an 
arbitrator, the arbitrator selected by the other shall have the right 
alone to proceed and determine the matters thus submitted, and his 
award shall be final and conclusive upon the parties hereto. 

Article twenty-third. The said party of the second part hereby 
agrees to use each, all, and every exertion through its proper officers, 
servants, and agents to promote business upon the lines of said East 
Tennessee Company, and not divert trafic therefrom, and in all 
things cause the gross income arising from the operation of said 
lines of railroad to equal as large a sum as can consistently be earned 
from tue business aforesaid, in accordance with the spirit of the stip- 
ulations and covenants of this lease. 

fn witness whereof the said Hast Tennessee, Virginia and Georgia 
Railway Company and the said Richmond and Danville Railroad 
Company, in pursuance of resolutions of their respective boards of 
directors, have caused their respective corporate seals to be hereto 
affixed, attested by their respective secretaries or assistant secretaries, 
and these prese nts to be signed by their respective presidents on the 
day and year first above written. 

KAST TENNESSEE, VIRGINIA AND GEORGIA 
RAILWAY COMPANY, 
By SAMUEL THOMAS, President. 
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Attest: L. M. SCHWAN, Secretary. 
RICHMOND AND DANVILLE RAILROAD 
COMPANY, 
By GEORGE 8. SCOTT, President. 
Attest: A. J. RAUH, Ass’t Secretary. 


A true copy. 
[Seal of C. C. U. S., East Dist. Tenn.] 


Attest: H. H. TAYLOR, Clerk, 
By J. T. CARTER, D. C. 


NicHoLas THouron et al. 
# 4389. Order for Injunction. 
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Be it remembered that, pursuant to notice, the application in this 
cause made by the complainants in their bill for injunctions and 
for a receiver came on to be heard before the chancellor, Henry R. 
Gibson, at the chancery court room, in Knoxville, Tennessee, on 
Friday. 16 November, 1888, and on that day and the following day 
was argued by counsel for the complainants, and the def’t, The E. T., 
V.& G. R’y Co., upon the bill and exhibits and affidavits presented 
and filed in behalf ofthe said parties, and was taken — consideration 
by the chancellor until Saturday, 24 November, 1888. 

And thereupon, on this the 24 November, 1888, the chancellor 
having considered of said applications upon said bill and exhibits, 
affidavits and argument, and upon the original charter of the E. T., 
V.& G. R’y Co., granted January 27th, 1848, and the act of Assem- 
bly, passed Mareh 26, 1887, under which said Co. claimed the right 
and power to make the sv-called lease to the def’t, The Richmond 
& Danville Railroad Company, Exhibit “ D” to the bill, and being 
of opinion that in said charter no right or power was conferred 
upon or granted to said FE. T., V. & G. R’y Co. to make such lease, 
and that therefore no such right or power exists in its successor, the 
KT. Ve. & G. R’y Co., and that by said act of Assembly of 1887 
said railroad company is prohibited from making any lease to any 
corporation that isa competitor for the same business with said rail- 
way company; and it appearing from said bill, exhibits, and affi- 
davits that the E. T., V. & G.R’y Co.and the Richmond & Danville 
Railroad Company are competitors for the same business: 

Therefore the chancellor is pleased to order that upon the execu- 
tion ofan injunction bond by the complainants, with good and suf- 
ficient sureties, conditioned as required by law and with penalty in 
the sum of fifty thousand dollars, the clerk & master of this court 
issue writs of injunction as prayed for by complainants in the 4th 
and 6th prayers of their bill— 

1. Restraining the E. 'T., V. & G. R’y Co. from approving or rati- 
fying or in any way recognizing said so-called lease, or from making 
any lease or other transfer of its franchises or property to said Rich- 
mond & Danville Railroad Company ; and, 
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2. Enjoining and restraining said Richmond & Danville R. R. 
Co. from doing any act whatever under said so-called lease, or in 
any way undertaking to operate, control, or manage the property or 
railroads of said E. 'T., V. & G. R’y Co. 

The application for a receiver is continued, to the end that said 
railroad company may have opportunity in good faith to resume full 
and complete control of all property, franchises, rights, and interests 
intended to be embraced in the provisions of said so-called lease, and 
to faithfully discharge and perform all its charter duties as fully as 
before said so-called lease was signed and possession of said property, 
ete., given to said Richmond & Danville Railroad Company there- 
under; failing which said application will be further considered and 
acted upon. 

And thereupon said Richmond & Danville Railroad Co., by its 
solicitor, Pope Barrow, entered its appearance In) Opel court as party 
defendant to said bill. 

And said def'ts, The E. T., V. & G. l’y Co. and The Richmond & 
Danville Railroad Company, by their respective solicitors, asked for 
thirty days’ time in which to file their several answers to said bill. 

And, by consent of compl’ts, by their solicitors, said def'ts are al- 
lowed time till the 24th day of December proximo wherein to pre- 
pare and file their answers severally to said bill, but so as not to de- 
lay the hearing of this cause. 

But none of the conclusions of law or fact hereinabove announced 
by the court are intended to preclude the court or parties to this suit 
at the final hearing of this cause. 


Answer of E.T.,, V. & G: R. R. Co. Filed Dee. 24th, 1888. W. Z. 
Trent, C. & M. 


In the Chancery Court, Knoxville, Tennessee. 


NICHOLAS THOURON and CHARLES SLIGO DE PONTHONIER ) 
and Others, Complainants, | 

against ; 

East Tennesser, Virnginta & Grorara Ry Co. e al., | 
Detendants. ] 


No. 4589. 


The answer of the defendant, The EF. 'T., V. & G. W’y Company. 


To the Hon. Henry R. Gibson, chancellor, &e. : 

Now comes The FE. T., V. & G. R’y Co., one of the defendants 
herein, and, without waiving any or all of the exceptions it may 
have to the many and manifest errors in complainants’ bill, for an- 
swer to so much thereof as it is advised it is necessary for it to make 
answer unto, says: 

hirst. That it has no knowledge, nor has this deft information 
enough upon which to found belief, as to the faet whether or not 
complainants are stockholders in the FE. T., V. & G. Ry Co., owning 
the number of shares 11) paragraph set forth, and therefore denies 
the same and requires strict proof thereof. 
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Second. It denies the allegations contained in paragraph second, 
that it isa corporation of the States of ‘Tennessee and Georgia ; upon 
the contrary, it avers that it is a corporation of the State of Tennes- 
see alone, and not of the State of Georgia. It admits that it owns 
and operates the railroad, property, and franchises of the FE. T., V. & 
G.R’y Company, but whether or not the E. T., V. & G. R. ht. Co. 
Was a corporation created by consolidation, as in said second para- 
graph of complainants’ bill set forth, it avers that it has no knowl- 
edge and requires strict proof thereof; and this def’t makes the 
same answer as — the allegation in said paragraph that the said E.'T., 
V. & G. R’y Co. acquired by purchase the railroad, property, rights, 
and franchises of the Cincinnati & Georgia Railroad Company and 
the Macon & Brunswick Railroad Company, corporations of the 
State of Georgia, and certain other additional railroad lines, rights, 
privileges, and franchises in the State- of Georgia, Alabama, and 
Mississippi as in said second paragraph of complainants’ bill alleged, 
save as hereinafter admitted and set forth ; but this defendant denies, 
as insaid paragraph alleged, that the several lines of railroad owned, 
operated, and controlled by it constitute a system extending Ina 
general northeastwardly and southwestwardly direction and engage 
in the transportation of freight and passengers toand from the New 
England and Middle States and Virginia and the parts of the North 
Atlantic seaboard, through the State of Tennessee, to and from the 
points in the State of Tennessee, the parts of the South Atlantic 
seaboard, the States of Georgia, Alabama, Mississippi, Florida, and 
Louisiana, the Gulf of Mexico,and the Mississippi river, and nu- 
merous points and places westwardly thereof, save in so far as that 
it is engaged in the transfer and freight and passengers over the 
lines of railroad operated and controlled by it as may present them- 
selves or, as In the case of freight, is presented to it for the purpose 
of transportation and carriage over its various lines of railway. 

Third. And, for answer to the allegations contained in the third 
paragraph of complainants’ bill, this deft denies that the line ex- 
tending from Rote, Ga., to Macon, Ga., was constructed and oper- 
ated by i( under the charter of the Cincinnati & Georgia Railroad 
Company. It knows nothiug of the section set forth in said para- 
graph third, pretended to be quoted from the charter of tlie Cinein- 
nati & Geogla Railroad Co., and therefore requires strict proof that 
sald section Is a section of the original charter of the Cincinnati & 
Georgia Railroad Company. 

Fourth. This defendant denies that the railway of the E. T., V. & 
G. R’y Co. from Macon to Brunswick, Georgia, as in paragraph 
fourth of complainants’ bill alleged, is owned and operated under 
and by virtue of the charter of the Macon & Brunswick Railroad 
Company or the several] acts amendatory thereof, and also bv virtue 
of the charter of the Cinciupati « Georgia Railroad Company aud 
the several acts supplementary thereto and amendatory thereof: 
upon the contrary, this defendant avers that it operates said line of 
railroad as well as its line of railway from Rome to Macon, ¢ reorgla, 
solely by force and operation of its own charter, granted by the State 
of Tennessee, and of the inherent right which it possess- as such cor- 
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poration to operate lines of railroads in the State of Tennessee and 
elsewhere. 

Fifth. And defendant, further answering, avers that so far as the 
allegations contained in paragraph five of complainants’ bill is eon- 
cerned that it has no knowledge whatsoever of the truth of the state- 
ments therein contained, and therefore requires strict proof thereof; 
but defendant denies that the E. T., V. & G. Ry Company became 
and is a domestic corporation of the State of Georgia, as in said para- 
graph alleged. 

Sixth. Defendant admits the truth of the allegations contained in 
paragraph sixth. 

Seventh. In reply to the allegations contained in paragraph 
seventh of complainants’ bill, defendant denies that it has become 
or is a domestic corporation of the State of Georgia, or that, for all 
purposes of its business and operations in the State of Georgia, it is 
to be treated as a corporation under the laws of said State. It demles 
that it operates the railway in said paragraph seventh described 
under the charters, franchises, and powers granted to said railroad 
company in the State of Georgia; but, on the contrary, it avers that 
it owns and operates said railroad and is the possessor — their fran- 
chises so far as the same belongs to this defendant by virtue of its 
potentiality as an incorporated railroad of the State of Tennessee. 

Kighth. And, further answering, the defendant avers that it has 
no knowledge or information upon which to found a belief whether 
the allegations contained in paragraph eighth of said complainants’ 
bill are true, and therefore demands strict proof thereof. 

Ninth. And, further answering, the defendant avers that it has 
ho knowledge or Information Upor which to founda belief whetier 
the allegations contained in paragraph ninth of said complainants’ 
bill are true, and therefore demands strict proof thereof. 

Tenth. And, further answering, the defendant avers that it has 
no knowledge or information upon which to found a belief whether 
the allegations contained in paragraph ninth of said complainants’ 
bill are true, and therefore demands strict proof thereof. 

Kleventh. And, further answering, this defendant denies the 
truth of the allegations contained in paragraph eleventh of com- 
plainants’ bill. 

Twelfth. And, further answering, defendant avers that it has 
no knowledge or information upon which to found a belief whether 
the allegations contained in paragraph twelfth of said complain- 
ants’ bill are true, and therefore demands strict proof thereof. 

Thirteenth. And, further answering, the defendant avers that 
it has no knowledge or information upon which to found a_ belief 
Whether the allegations ‘contained in paragraph thirteenth of said 
complainants’ bill are true, and therefore demands strict proof 
thereof. 

Fourteenth. And, further answering, this defendant avers that 
it has no knowledge or information upon which to found a belief 
whether the allegations contained in paragraph fourteen of com- 
plainants’ bill are true, and therefore demands strict proof thereof. 

Fifteenth. And, further answering, this deft avers that it has 
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no knowledge or information upon which to found a belief whether 
the allegations contained in paragraph — of said complainants’ 
bill are true, and therefore demands strict proof thereof. 

Sixteenth. And, further answering, this defendant avers that it 
has no knowledge orinformation upon which to found a_ belief 
whether the allegations contained in paragraph sixteen of said 
complainants’ bill —, and therefore demands strict proof thereof. 

Seventeenth. And def’t, further answering, for reply to the alle- 
gations contained in paragraph seventeen, says that it admits that 
its board of directors, on or about the 17th dav of October, 158s, 
agreed upon a lease of its railroad property and franchises to the 
Richmond and Danville Railroad Company, but it denies the alle- 
gations therein contained, that the said lease was made in order to 
destroy and prevent the competition for the same business in Ten- 
nessee, Georgia, and elsewhere between the lines owned, operated, 
and controlled by said companies. It admits that the possession of 
the property demised by the said lease was, on the said 17th day of 
October, 1888, delivered by this defendant to the said Richmond 
and Danville Railroad Company, but it avers that upon the — day 
of ,1888,in pursuance of an order of this court, it repossessed itself 
of and is now in full possession and control of said property. This 
defendant denies that it is a competitor for the same business In the 
State of Tennessee with the said Richmond and Danville Railroad 
Co. or with any hneof railroad operated or controlled by the said 
Richmond & Danville Railroad Company. 

Kighteenth. And, further answering, this def’t avers that it ad- 
mits that a majority of the KE. T., V. & G. R’y Co., the Richmond 
and West Point Terminal Railway and Warehouse Company, and 
the Richmond and Danville Railroad Company are the same per- 
sons. ‘This def’t admits that the possession of its said lines of rail- 
road was turned over to the Richmond & Danville Railroad Com- 
pany without a vote first being had or authority first being given 
by the stockholders of the E. T.. V. & G. R’y Co., but denies that the 
same Was without authority of law. On the contrary, the def’t avers 
that 1t was in strict compliance with the statutes of the Stateof Ten- 
nessee in such cases made and provided. 

Nineteenth. This def’t admits that, in accordance with said pos- 
session so surrendered by it, the Richmond & Danville Railroad 
Company did assume control of said linesof railroad, but that under 


lu admits the truth of the remaining allegations contained in par- 
agraph nineteenth of complainants’ bill. 

Twentieth. In answer to the allegations contained‘in paragraph 
twenticth of said complainants’ bill, this def’t admits that Exhibit 
i 3 hg attached thereto, isa true copy of the lease aforesaid, but it de- 
nies the same is without any authority of law, is contrary to publie 
policy, and is in violation of the provisions of an act of the Assembly 
approved Mareh 28th, ISS7. On the contrary, this def’t avers that 
such lease was made in strict compliance with law, in accordance 


NICHOLAS THOURON ET AL., &¢. 15 


with public policy, and in full eompliance with a statute of the 
State of Tennessee adopted March 2sth, 1S87. It denies that the 
said Richmond & Danville Railroad Company is a competitor for 
the same business in the State of Tennessee in any way, manner, or 
form. 

Twenty-first. And, further answering, def’t admits that the statute 
of the State of Tennessee approved March 28th, 1887, is correctly 
set forth therein. 

Twenty-second. And, further answering, deft avers that it is not 
true, as in paragraph twenty-second of said bill alleged, that the 
directors of the E. T., V. & G. R’y Co. had no power or authority to 
make, execute, and deliver a lease of this deft railroad and other 
property and surrender possession thereunder without the precedent 
authority of a majority of the stockholders, obtained at a meeting 
duly called after sixty days’ notice of the time, place, and purpose 
of such meeting. On the contrary, it avers that under the provis- 
ions of the statute aforesaid its board of directors had the right to 
make such lease and surrender the yo ssession of said property prior 
to the authorization and approval of such lease by a vote of a ma- 
jority in amount of its stock present or represented at a regular 
called meeting of the stockholders. This deft denies that the sur- 
render of its property to the said Richmond & Danville Railroad 
Company without the prior and precedent authority of its stock- 
holders was wholly without authority and unlawful and a surren- 
der and betrayal of their duties and obligations as such directors. 
On the contrary, this deft avers that it had the perfect right to do 
so, and in so doing the corporation and its board of directors was 
acting in strict compliance with the laws of the State ot ‘Tennessee. 

This defendant alleges that it was perfectly competent for it and 
its board of directors to make such lease, to surrender the possession 
of the property so leased to the lessee, then giving the sixty days’ 
notice required by statute to its stockholders, who thereafter might 
approve or reject the same, as in the judgment of the said stock- 
holders they might deem best. 

Twenty-third. And, further answering, this deft denies each and 
every allegation contained in paragraph twenty-third of said bill. 

Twenty-fourth. This def't, further answering, says that it admits 
the terms of agreement for the reorganization of the BE. T., Vo & G, 
R’y Company, so far as the selection of its board of directors Is con- 
cerned, is in said paragraph correctly stated, and that the Rich- 
mond & West Point Terminal Railway and Warelouse Company 
is the holder of sixty-five thousand shares of first preferred 
stock, which constitutes a majority of its whole issue of first pre- 
ferred stock ; but it denies that the said Richmond & West Point 
Terminal Railway and Warehouse Company hold them to enable 
it to control the election and management of this defendant; or 
that itis not impossible for the stockholders other than the said 
Richmond & West Point Terminal Railway and Warehouse 
Company to make any change of its board of directors” or 
to prevent the approval of the lease aforesaid as against the con- 
trol of so large a majority of the first preferred stock held and con- 
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trolled by the lessee therein named. On the contrary, it avers that 
the capital stock of the E. T., V. & G. R’y Co. amounts to the sum 
of fifty-seven millions of dollars, of which eleven millions is in first 
preferred stock and eighteen million and five hundred thousand 
dollars is in second preferred stock and twenty-seven million and 
five hundred thousand dollars is in common stock, and, upon a full 
vote of the stockholders of the said FE. T., V.& G. R’y Company, the 
said sixty-five thousand shares owned and held by the Richmond 
and West Point Terminal Railway and Warehouse Company should 
constitute instead of a majority but a very small minority, and it 
would not be possible for the said Richmond & West Point Ter- 
minal Railway and Warehouse Company with the said Richmond 
and Danville Railroad Company, by virtue of its or either of their 
ownership in stock of this defendant, to approve said — against the 
wishes of the stockholders of the said company. Detendaat, further 
answering, avers, as a matter of fact, that the directors of the E. _o 
V. & G. Ry Company are in nowise controlled, either directly or 
indirectly, by the Richmond & Danville Railroad Company or by 
the Richmond & West Point Terminal Railway and Warehouse 
Company; but, on the contrary, deft avers that the members of said 
board are men of independent judgment, and exercise the same, 
irrespective of their connection with either the Richmond «& Dan- 
ville Railroad Company or the Richmond & West Point Terminal 
Railway and Waiehouse Company, in the management of the 
affairs of the E. T., V.& G. R’y Co. It further avers that the terms 
of said lease are greatly more advantageous to the E. T., V. & G. 
R’y Co. than they are to the Richmond & Danville Railroad Com- 
pany, is largely in excess of what any other corporation or person 
would or could pay, and much more than the E. 'T.. V.& G. R’y Co. 
‘an, for many years to come, earn by operating its own line of rail- 
way, and avers that the Richmond & Danville Railroad Company 
is thus able to pay said rental and made said lease profitable to 
themselves beeause of the large amount of freight and long haul 
thereof which said Richmond & Danville Railroad Company will 
have supplied to it from the lines of the said E. T., V.& G. R’s 
Company and its connections in excess of what said Richmond & 
Danville Railroad Company has been heretofore receiving froth this 
defendant. 

This deft denies each and every allegation in said paragraph 
twenty-fourth of complainants’ bill contained. 

Twenty-fifth. And in answer to the allegations contained in para- 
graph 2oth, tlits def’t says that the power of electing a majority of 
the board of directors of the E. T., V.& G. Ry Company, exclusively 
vested in the first preferred stock of the said railway company by the 
terms of the reorganization agreement, Was not intended to give the 
board of directors elected by “said vote any limited powers, but was 
destined and intended to give the said board of directors so as 
aforesaid elected all the rights, powers, and privileges which a 
board of directors might, could, or would have at any and all times 
the right to exercise. 
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This def’t denies each and every allegation in said article 25th 
contained, 

Twenty-sixth. And def’t, further answering, denies each and every 
and all the allegations contained in paragraph twenty-sixth of said 
complainants’ bill, and denies that there ts any fixed guarantee con- 
tained of dividends upon the first preferred stock, as therein alleged ; 
but, on the contrary, state that by the terms of said lease no pro- 
vision whatsoever is made for the payment of any dividends upon 
said first preferred stock ; that the stipulations of said lease fix as a 
minimum rent to be paid by the Richmond and Danville Railroad 
Company a sum equal to all the fixed charges resting upon the 
property of this defendant and five per cent. dividends upon its 
first preferred stock of eleven million five hundred thousand dollars, 
but that nowhere in svid lease is there any stipulation or covenant 
upon the part of this def’t that the amount thus paid as a minimum 
of rent shall by this def’t be applied to the payment of said dividend ; 
that the minimum payment to be made as rental for said leased 
property is thus fixed, but when so paid by the Richmond & Dan- 
ville Railroad Company to this def’t its distribution and how the 
same shall be made rests entirely in the discretion of the directors 
of the def’t company, the amount thus received by way of rental 
being paid into its treasury. 

Twenty-seventh. This def't, further answering, denies each and 
every allegation contained in the twenty-seventh paragraph of com- 
plainants’ bill. 

‘Twenty-eighth. And, further answering, this def’t admits that the 
allegations contained in section 28th, as to the number of miles of 
railroad owned by it in. the State of Ga., is true, but denies that it ts 
a corporation of the State of Georgia or that it operates its railroads 
within that State by virtue of the laws thereof or is subject to the 
provisions of its statutes; and this def’t further denies that it is 
subject to the provisions of the act of the General Assembly of 
Georgia approved Sept. 27th, 1SS1, and in said paragraph 25th of 
complainants’ bill fully set forth. | 

Twenty-ninth. And def’t, further answering, states that it dentes 
that it holds and enjoys its rights and pvivileges in the State of 
Georgia, as in said paragraph twenty-nine set forth, or that it would 
become the duty of the attorney general to institute proeeedings to 
forfeit the rights of this def’t within that State, or that by any pro- 
ceedings of the attorney general of the State of Georgia the rights of 
complainants herein would suffer great and irreparable injury or 
any damage of any kind whatsoever. 

Thirtieth. And this def’t, further answering, denies that its di- 
rectors, Who united in the authorizing of said lease and those asso- 
clated with them, allege and claim that they control a majority of 
the shares of this defendant, or that they will be able to vote the 
requisite majority at the meeting to be held on the 22d day of De- 
cember, 1885, to consider the question of authorizing the said lease. 
On the contrary, this def’t avers that neither it nor said directors 
nor said complainants know or have any means of knowledge how 
a majority of the stock of the defendant corporation will be cast at 
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said meeting. This defendant denies that it will not be competent 
for the stockholders of ihe def’t Co. at said meeting to make and 
execute said lease, as the same would be in disregard and violation 
of the provisions of the constitution and laws of the State of Georgia, 
and particularly of the eighteenth section of the charter of the 
Cincinnati & Georgia Railroad Company, and it would subject the 
property of said company within the State of Georgia to proceedings 
of forfeiture at the suit of the attorney geaeral of that State, and that 
thereby the value of the complainants herein would be impaired and 
rendered comparatively worthless. es, 

Thirty-first. And, further answering, def’t denies each and every 
allegation contained in paragraph 3lst of complainant-’ bill filed 
herein, and avers that if complainants have any grievance or any 
lawful complaint to make against the action of this def’t In connec- 
tion with said lease, or of its board of directors, or to this defendant, 
complete and adequate remedy will be afforded to them and each 
and all of them. : 

Thirty-second. And, further answering, this defendant avers that 
these complainants are not maintaining this suit nor have they 
brought the same for the purpose of redressing any wrong or Injury 
that they oreither of them have sustained; but, on the contrary, def’t 
avers that the same has been instituted, prosecuted, and instigated 
nominally in the names of complainant, but really for the benefit of 
the Norfolk & Western Railroad Company, a corporation in the State 
of Virginia; that the said Norfolk and Western Railroad Company 
is a competitor for business in the State of Tennessee and elsewhere 
with the Richmond & Danville Railroad Company ; that fora long 
time it has been enjoying extensive privileges afforded to it by the 
kK. T., V. & G. R’y Co.; that ever since the completion of the FE. T., 
V.& G. railroad, in IS81, until recently the Norfolk & Western rail- 
road was its only eastern outlet, and the territory served by this def’t 
and its patrons were obliged to submit to such extortions in rates as 
sald Norfolk & Western railroad might inflict; that recently the 
Richmond & Danville Railroad Company has opened another line 
to Paint Rock from the eastern seaboard, giving another eastern 
outlet to this deft and its patrons, and has put that line in condition 
for through business; that the Norfolk & Western Railroad Com- 
pany has, as this deft is informed and believes, caused this litiga- 
tion to be begun and carried on, and jas done various other things 
for the purpose of annoying and harassing the E. T., V. & G. man- 
agement, as well as that of the Richmond & Danville and Richmond 
& West Point Terminal Companies, and for the sole object of com- 
pelling an exclusive interchange of business by the E. T., V. & G. 
hy with the Norfolk and Western Company, and excluding the 
Richmond and Danville and Richmond & West Point Terminal 
Companies, to the detriment of the East Tennessee Company and of 
the interest of the citizens along its line, depriving them of facilities 
for the lawful interchange of business. 

That neither this deft nor the Richmond & Danville Railroad’ 
Company, as this deft is informed and believes, has any desire for 
any exclusive interchange of business between themselves, but only 
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an opportunity for a fair exchange of business between deft, The 
tichmond & Danville Railroad Co., and the Norfolk and Western 
Railroad Company. 

And def’t further avers that great numbers of passengers and a 
large amount of freight have been transferred to the lines of the 
Norfolk and Western Railroad Company at Bristol, in the State of 
Tennessee, by this def’t, whereby the said Norfolk & Western Rail- 
road Company has been enabled to make and earn large sums of 
money; and def’t avers that the said Norfolk and Western Railroad 
Company, fearing that by the execution of said lease aforesaid its 
competitor in business, the Richmond & Danville Railroad Com- 
pany, may be enabled to direct to its lines a portion of the passen- 
gers and freight so as aforesaid heretofore delivered to said Norfolk 
& Western Railroad Company, that the latter, so as to defeat the sue- 
cess of its rival and competitor, the Richmond & Danville Railroad 
Company,and to prevent a fair exchange of business, has caused this 
suit to be brought in order to avoid said lease. 

This def’t avers that this suit has neither been instituted nor is 
being prosecuted in the interest of complainants, but that the same 
is being carried on nominally in their names for the benefit of the 
Norfolk & Western railroad; that the chief solicitors in’ this suit 
are the solicitors in New York & Philadelphia of the Norfolk & 
Western Railroad Company; deft avers and charges, therefore, that 
this suit is not being prosecuted and maintained in good faith by 
complainant- for their own benefit, but that they are lending them- 
selves to the Norfolk and Western Railroad Company in its prose- 
cution, in which latter-named company complainants and each of 
them are large stockholders and have large interests. 

Thirty-third. And deft, answering, avers that the lease as afore- 
said complained of — complainants’ bill is in all respects satisfactory 
to a large majority of the stockholders in defendant’s company, as 
it verily believes that its terms and stipulations are greatly bene- 
ficial to each and every stockholder of the E.'T., V. & G. Rh’y Com- 
pany ; that thesame was made in good faith by ifs board of directors. 
1D very step which the directors have taken in reference thereto they 
have been guided by the sole desire to advance the interests of the 
E. T., V. & G. R’y Co., and have sought to take a course which would 
redound to the interest of the said Co. in strict compliance with law. 

Wherefore, upon final hearing hereof, defendant prays that the in- 
junction heretofore allowed pendenfe lite may be dissolved ; that com- 
plainants’ bill herein may be dismissed, and that it may go hence 
without day and recover its costs herein expended. 

THE EAST TENNESSER, VIRGINIA & GEORGIA 
RAILWAY COMPANY, 
By HOADLEY, LAUT ee & JONNSON, 
WM. M. BANTER, 
ANDREWS «& THOR: NBURGH, dis Solicitors. 

EVAN M. JACKSON, 

WM. M. BAXTER, 

GEORGE ANDREWS, 

J. M. THORNBUR GH, Of Counsel. 
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STATE OF New YORK, 1... 
County of New York, f _ 

Samuel Thomas makes oath and says that he is president of the 
East Tennessee, Virginia & Georgia Railway Company, a corpora- 
tion duly organized under the laws of the State of Tennessee ; that 
the allegations contained in the foregoing answer are true of his own 
kuowledge except as to matters therein stated on information and 
belief, and as to those matters he believes them to be true. Affiant 
further states that he has caused hereunto to be affixed and to said 
answer the corporate seal of said company. 


SAMUEL THOMAS. 


Subscribed in my presence and sworn to before me this 18th day 
of December, 1SSS. 
L. F. SULLIVAN, 
Notary Public, Kings ( ounty. 


Certificate filed in New York city. 


Answer of Richmond & Danville Railroad Company. Filed Jan’y 25th, 
issY, by Order Court as of Dec. 29,1889. W. L. Trent, C. & ML, by 
W. A. Galbraith, D. C. & M.: 


In the Chancery Court, Knoxville, Tennessee. 


NicHo.as THouron and CHARLES SLIGO DE PoTHONTER and Others, | 
Complainants, ( 

against 

East TENNESSEE, VirnGinra & GrorGcia Raitway Co. et al., Def’ts. J 


The answer of the def’t, The Richmond & Danville Railroad 
Company. 


To the Hon. Henry R. Gibson, chancellor : 

Now comes The Richmond & Danville Railroad Co., one of the 
defendants herein, and, without waiving all or any of the exceptions 
it may have to the many and manifest error in complainants’ bill, for 
answer toso much thereof as it is advised it is necessary for it to make 
answer unto, sayvs— 

First. That it has no knowledge, nor has this def’t information 
enough upon which to found belief, as to the fact whether or not 
complainants are stockholders in the FE. wa V.& G, Ry C'o., owning 
the number of shares in paragraph first set forth, and therefore de- 
sires the same and requires strict proof thereof. 

Second. That it has no knowledge, nor has this def’t information 
enough upon which to found w& belief,as to the allegations contained 
In paragraph second, and therefore requires strict proof thereof. 

Third. That it has no knowledge, nor has this def’t information 
enough upon which to found a belief,as to the allegations contained 
In paragraph third of complainants’ bill, and therefore demands 
strict proof thereof. 
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Fourth. That it has ne knowledge, nor has this def’t information 
upon which to found belief, as to the allegations contained in para- 
graph fourth of complainants’ bill, and therefore demands strict 
proof thereof. 

Fifth. That it has no knowledge, nor has this def’t information 
upon which to found belief, as to the allegations contained in para- 
graph fifth of complainants’ bill, and therefore desires strict proof 
thereof. 

Sixth. That it has no knowledge, nor has this def’t information 
enough upon which to found belief, as to the allegations contained 
in paragraph sixth of complainant’s bill, and therefore demands 
strict proof thereof. 

Seventh. That it has no knowledge, nor has this deft information 
enough upon which to found belief, as to the allegations contained 
in paragraph seventh of complainants’ bill, and therefore demands 
strict proof thereof. 

Kighth. Defendant, further answering, says that it adinits the 
allegations in paragraph eighth of complainants’ Lill so far as the 
same relates to the lines of railroad leased by this def’t, but it denies 
that it is engaged in the transportation of freight and passengers to 
and from the New England and Middle States and Virginia and 
the ports of the North Atlantie seaboard through the State of Ten- 
nessee, the ports of the South Atlantic seaboard, the States of Geor- 
gia, Alabama, Mississippi, Florida, and Louisiana, the Gulf of Mex- 
ico and Mississippi river, and numerous points and places west- 
wardly thereof, but, on the contrary, it simply asserts that it has 
engaged in the transportation of such passengers and freight as are 
delivered to it and its leased lines for carriage over said lines of 
railroad. 

Ninth. And, further answering, defendant avers that it has no 
knowledge or information upon which to found belief whether the 
allegations contained in paragraph ninth of said complainants’ bill 
are true, and therefore demands strict proof thereof. 

Tenth. And, further answering, deft avers that it has no knowl- 
edge or information upon which to found belief whether the alle- 
gations contained in paragraph tenth of said complainants’ bill are 
true, and demands striet proof thereof. 

Eleventh. And, further answering, this def’t denies that its line 
of railroad is a competitor with the FE. T., V. & G. R’y Co. or with 
the lines of railroads operated and controlled by it for the same busi- 
ness. Defendant, further answering, denies every other allegation 
contained in said paragraph. 

Twelfth. Def‘t, further answering, denies each and every allega- 
tion contained in paragraph twelfth of complainants’ bill. 

‘Thirteenth. Defendant, further answering, denies each and every 
allegation contained in paragraph thirteenth of complainants’ bill. 

Fourteenth. Defendant, further answering, denies each and every 
allegation contained in paragraph fourteenth of complainants’ bill. 

Fifteenth. Defendant, further answering, denies each and every 
allegation contained in paragraph fifteenth of complainants’ bill. 
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Sixteenth. Defendant, further answering, denies each and every 
allegation contained in paragraph sixteenth. 

Seventeenth. Defendant, answering, for reply to the allegations 
contained in paragraph seventeenth of complainants’ bill, says that 
it admits that its board of directors, on or about the 17th day of 
October, 1888, agreed upon a lease of the railroad property and 
franchises of the E. T., V. & G. I’y Co.; but it denies the allegation 
therein contained that the said lease was made in order to destroy 
and prevent competition for the same business in Tennessee, Georgia, 
and elsewhere between the lines owned, operated, or controlled by 
said companies. It admits that the possession of the property de- 
mised by the said lease was, on the said 17th day of October, 1588, 
delivered by the E. T., V. & G. R’y Co. to this def’t; but it avers 
that upon the — day of , 1888, in pursuance of an order of this 
court, it surrendered possession of said property, and the same is 
now in the full control and possession of the said E. 'T., V.& G. T’y 
Company. This def’t denies that it is a competitor for the same 
business in the State of Tennessee with the said FE. T., V. & G. R’y 
Co. or with any line of railroad operated or controlled by it. 

Nineteenth. This def’t admits the allegations contained in para- 
graph nineteenth of complainants’ bill so far as the same sets forth 
the names of the directors of the Richmond & West Point Terminal 
Railway and Warehouse Company, the EK. T., V. & G. R’y Co., and 
the Richmond and Danville Railroad Co., save that Alfred Sully 
and Emanuel Lehman are not directors of the E. T., V. & G. R’y 
Co., and E. J. Sanford and W.S. Chisholm are, and save that in the 
board of directors of the def’t Co. Emanual Lehman has ceased to 
be a member and John HH. Hall has become a member thereof. 

Twentieth. In answer to paragraph twentieth of complainants’ 
bill def’t admits that Ex. “ D,” attached to complainants’ bill, is a 
true copy of the lease aforesaid. It denies each aud every other 
allegation im said paragraph twentieth contained. 

Twenty-first. Deft, further answering, admits that the statute of 
Tennessee approved March 28th, 1887, is correctly set forth. 

Twenty-second. Def’t, further answering, denies each and every 
allegation contained in paragraph twenty-second of complainants’ 
bill. 

Twenty-third. Def’t, further answering, denies each and every 
allegation contained in paragraph twenty-third of complainants’ bill. 

Twenty-fourth. Def’t, further answering, says it has no knowledge 
whereon to found a belief as to the allegations contained in para- 
graph twenty fourth of complainants’ bill, and therefore denies. 

Twenty-fifth. Def’t, farther answering, says it has no knowledge 
sufficient to found a belief as to the allegations contained in  para- 
graph twenty-fifth of compl’ts’ bill, and therefore denies the same. 

Twenty-sixth. Deft, further answering, denies each and every and 
all the allegations contained in paragraph twenty-sixth of said eom- 
plainants’ bill, and denies that there is any fixed guarantee con- 
tained in the said lease of dividend upon the first preferred stock of 
the FE. T., V. & G. R’y Co., as therein contained, but, on the contrary, 
states that by the terms of such lease no provision whatsoever is 
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made for the payment of any dividend upon said first preferred 
stock ; that the stipulations of lease fix as a minimum rent to be 
paid by the Richmond & Danville Railroad Company a sum equal 
to all the fixed charges resting upon the property of the E. T., V. & 
G. R’y Co. and five per cent. dividend upon the first preferred stock 
of eleven million five hundred thousand dollars, but that nowhere 
in said lease is there any stipulation or covenant upon the part of the 
E. T., V. & G. R’y Co. that the amount thus paid as a minimum of 
rent shall be by the said KE. T., V. & G. Ry Co. applied to the pav- 
ment of said dividend; that the minimum payment to be paid as 
rental for rental of said leased property is thus fixed, but when so 
paid by this deft to the FE. T., V. & G. ’y Co, its distribution and 
how the same shall be made rests entirely in the diseretion of the di- 
rectors of the FE. T., V. & G. R’y Co., the amount thus received by 
way of rental being paid into its treasury. 

Twenty-seventh. This deft, further answering, denies each and 
every allegation contained in paragraph twenty-seventh of comnplain- 
ants’ bill. 

Twenty-eighth. Deft, further answering, says that it has no infor- 
mation sufficient whereon to found a belief as to the alle ‘gations con- 
tained in paragraph twenty-eighth of complainants’ bill, and there- 
fore denies the same. 

Twenty-ninth. Def’t, further answering, says that it has no infor- 
mation sufficient whereon to found a belief as to the allegations con- 
tained in paragraph twenty-ninth of complainants’ bill, and there- 
fore denies the same. 

Thirtieth. Deft, further answering, says that it has no informa- 
tion sufficient whereon to found a belief as to the allegations eon- 
tained in paragraph thirtieth of complainants’ bill, and therefore 
denies the same. 

Thirty-first. Def’t, further answering, says that it has no informa- 
tion sufficient whereon to found a belief as to the allegations con- 
tained in paragranh thirty-first of complainants’ bill, and therefore 
denies the same. 

Thirty-second. And further answering this deft avers that these 
complainants are not maintaining this suit nor have they brought 
the same for the purpose of redressing any wrong or injury that 
they, either of them, have sustained; but, on the coutrary, this 
def’t avers that the same be instituted, prosecuted, and instigated 
nominally in the names of compl'ts, but really for the benefit of the 
Norfolk & Western Railroad Company, a corporation of the State of 
Virginia; that the said Norfolk & Western RK. R. Co. is a competitor 
for business in the State of Tennessee and elsewhere with this def’t; 
that for a long time it has been enjoying extensive privileges afforded 
to it by the E. T., V. & G. I’y Co.: that ever since the completion 
of the Ek. T., V. & GR y,in 1SSI, until recently the Norfoll: & West- 
ern railroad was its only ‘Eastern outlet, and the te rritory served by 
the E. T., V. & G. Ry Cv. and its patrons were ob liged to submit to 
such extortions in rates as said Norfolk & Western railroad might 
inflict; that recently the Richmond & Danville Railroad Company 
has opened another line to Paint Rock from the Eastern seaboard, 
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giving another Eastern outlet to the E. T., V. & G. R’y Co. and its 
patrons, and has put that line in condition for through business ; 
that the Norfolk & Western Railroad Company has, as the def’t is 
informed and believes, caused this litigation to be begun and carried 
on and has done various other things for the purpose of annoying 
and harassing the E. T., V. & G. management, as well as that of the 
tichmond & West Point Terminal Railway and Warehouse Co. and 
the Richmond & Danville Company, and for the sole object of com- 
pelling an exclusive interchange of business by the E. T., V. & G. 
R’y with the Norfolk & Western Company and excluding the Rich- 
mond & Danville and Richmond & West Point Terminal Companies, 
to the detriment of the East Tennessee Company and of the inter- 
ests of the citizens along its line, depriving them of facilities for the 
lawful interchange of business: that neither this def’t nor the E. 
T., V. & G. R’y Co., as this def*t is informed and_ believes, has any 
desire for an exclusive interchange of business between themselves, 
but only an opportunity fora fair exchange of business between 
deft, the E. T., V. & G. R’y Co., and the Norfolk & Western Rail- 
road Company ; and def’t further avers that great nuinbers of pas- 
sengers anda large amount of freight have been transferred to the 
lines of the Norfolk & Western Railroad Company at Bristol, in the 
State of Tennessee, by the E. T., V. &. R’y Co., whereby the said 
Norfolk & Western Railroad Company has been enabled to make 
and earn large sums of money; and def’t.avers that the said Nor- 
folk & Western R. R. Co., fearing that by the execution of said lease 
aforesaid its competitor in business, the Richmond & Danville R. 
R. Co., may be enabled to divert to its lines a portion of the passen- 
gers and freight so as aforesaid heretofore delivered to said Norfoik & 
Western R. R. Co., that the latter, so as to defeat the success of its rival 
and competitor, the Richmond & Danville Railroad Company, and 
to prevent a fair exchange of business, has caused this suit to be 
brought in order to avoid the said lease. 

Def’t avers that this suit has neither been instituted nor is being 
prosecuted in the interest of complainants, but that the same is be- 
ing carried on nominally for the benefit of the Norfolk & Western 
Railroad Company; that the chief solicitors in this suit are the 
solicitors in New York and Philadelphia of the Norfolk & Western 
R. R. Co. Def’t avers and charges, therefore, that this suit is not 
being prosecuted and maintained in good faith by complainants for 
their own benefit, but that they are lending themselves to the Nor- 
folk & Western R. R. Co. in its prosecution, in which latter-named 
Co. complainants and each of them are large stockholders and 
have large interests. 

Thirty-third. Def’t, further answering, avers that the lease as 
aforesaid complained of in complainants’ bill is, as it’is informed 
and believes, in all respects satisfactory to a large majority of the 
stockholders of the E. T., V. & G. R’y Co., as it verily believes that 
its terms and stipulations are greatly beneficial to each and every 
stockholder of the E. T., V. & G. R’y Co.; that the same was made 
in good faith by the board of directors of both the E. T., V. & G. 
R’y Co. and the Richmond & Danville railroad. 
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Thirty-fourth. Def’t, further answering, says that it denies each 
and every allegation contained in complainants’ bill not hereinbefore 
specifically mentioned. 

Wherefore, upon final hearing hereof, deft prays that the injune- 
tion heretofore allowed herein pendente lite may be dissolved ; that 
complainants’ bill herein may be dismissed, and that it may go 
hence without day and recover its costs herein expended. 

THE RICHMOND & DANVILLE 
RAILROAD COMPANY, 
By GEO. F. SCOTT, President. 


HOADLEY, LAUTERBACH & JOITINSON, 
BURROW & THOMAS, Solicitors. 
TAYLOR & HOOD, Sol’s. 

EDGAR M. JOHNSON, 

POPE BURROW, Counsel. 


STATE OF New York, |. 
County of New York, 


George 5S. Scott makes oath and says that he is president of the 
Richmond & Danville Railroad Company, a corporation duly or- 
ganized under the laws of the Siate of Virginia; that the allegations 
contained in the foregoing answer are true of his knowledge except 
as to matters therein stated on information and belief, and as to 
those matters he believes them to be true. Affiant further states 
that he has caused hereunto to be affixed and to said answer the 
corporate seal of said company. 

GEO. 8S. SCOTT. 


Subscribed in my presence and sworn to before me this 22nd day 
of December, 1888. 
JAMES J. MURPITY, 
Notary Public, Kings Co. 
Certificate filed in N. Y. Co. 


Petition of A. G. Sharp. Filed Dee. 1st, 1838. W. ZL. Trent, C. & M,, 
by W. A. Galbraith, D.C. & M. 


In the Chaneery Court of Knox County, Tennessee. 


NICHOLAS THOURON ef al. \ 
> - No. 4389. 
E. T., V. & G. R’y Co. et al. } 


To the Hon. Henry R. Gibson: 

Your petitioner, A. G. Sharp, respectfully shows unto vour honor 
that he isa resident of Chattanooga, Hamilton county, Tennessee, and 
is the owner in his own right of fifty shares of the common stock 
of the FE. T., V. & G. R’y Co.,and as such he desires to become a 
party co-complainant in the above-entitled suit and bear his pro- 
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portion of the expenses thereof and share the benefits sought 
thereby. 

To that end petitioner prays to be allowed to become a co-com- 
plainantin said suit and join in the prayer for relief therein prayed ; 


as in duty bound, ete. 
A. G. SHARP. 


Sworn to and subscribed before me Dec. Ist, 1888. 
W. A. GALBRAITH, D. C. & M. 


Circuit Court of the United States for the Eastern District of 
‘Tennessee. 


Nicuo.as THouron, CHaries Siico pe Pornonter, Trading as) 
C. Sligo de Pothonier & Co.; Frederick J. Burt, Trading as 
Frederick Burt & Co.; William J. Barr, and A. G. Sharp, Plain- 
tiffs, 

against 

East TENNESSEE, VIRGINIA & GeorGria RAILWAY CoMPANY, a Cor- 
poration Existing under the Laws of the State- of Tennessee and 
Georgia, and Richmond & Danville Railroad Company and 
Richmond & West Point Terminal Railway & Warehouse Com- ( 
pany, Corporations Existing under the Laws of the State of | 
Virginia; Join H. Innman, Samuel Lehman, Calvin S. Brice, 
C. M. McGhee, T. M. Logan, George F. Stone, George 5. Scott, 
John A. Rutherford, James Swann, James Bb. Pace, Simon 
Wormser, Edward Lauterbach, John H. Hall, John C. Calhoun, 
W.S. Chisholm, J. O. Moss, Alfred Sully, John Greenough, Wil- 
liam L. Bull, Richard Irvin, Jr., George Coppell, Thomas P. 
Fowler, James E. Granniss, H. C. Falnestock, J. C. Maben, 
John S. Barbour, Samuel N. Inman, Defendants. 


Petition to Remove Cause so Entitled from State Court. 


To the honorable the judges of the circuit court of the United States 
for the eastern district of Tennessee : , 


Your petitioner, The Richmond & Danville Railroad Company, 
respectfully shows— 

That it is one of the defendants in the above-entitled suit, which 
has not been tried, but is now pening for trial in the chancery 
court, Knoxville, Tennessee, and it, desires to remove the same into 
the circuit court of the United States for the eastern district of Ten- 
nessee. 

Your petitioner further states that in the satd above-mentioned 
suit there is a controversy between a citizen the State of Tennessee, 
in which the said suit is brought, and a citizen of another State, to 
wit, a controversy between vour petitioner, who avers that it was at 
the commencement of the said suit and still is a citizen of the State 
of Virginia, and the said A, G. Sharp, among others complainants, 
who, your petitioner avers, was at the commencement of the said suit 
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and still is a citizen of the State of Tennessee, in which the said suit 
was brought, and that the amount involved in the said controversy 
exceeds, exclusive of costs, the sum of two thousand dollars. 

Your petitioner further avers that both the said A. G. Sharp and 
your petitioner are actually interested in the said controversy. 

Your petitioner further states that from prejudice and local influ- 
ence your petitioner will not be able to obtain justice in said State 
court nor in any other State court in which your petitioner may 
under the laws of the State have the righton account of such preju- 
dice or local influence to remove said cause. 

That said suit was brought for the purpose of enjoining the E. ‘I 
V. & G.R’y Co., its officers, agents, servants, and directors, from leas- 
ing its line of railway in the State of Tennessee to your petitioner, 
and to enjoin and restrain the stockholders of the Ek. T., V. & G. R’y 
Co. from approving the terms of lease made by the said Ek. T., V. & 
G. R’y Co. to your petitioner, and for other and further relief, as in 
sald bill set forth. 

Your petitioner therefore prays that the said affidavit attached 
may be accepted as good and sufficient, and that said suit may be 
removed to the said circuit court of the United States for the east- 
ern district of Tennessee, and to the end also that the said removal 
may be perfected, and that such order be made in the premises as 
the nature of the case may require. | 

THE RICHMOND & DANVILLE 
RAILROAD COMPANY, 
[SEAL] By W. G. OAKMAN, Vice-President. 


HOADLEY, LAUTERBACH & JOIINSON, 
BARROW & THOMAS anp Rh. N. ILOOD, 


Sol’s for Petitioner. 


’ 
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UNITED STATES OF AMERICA, 1 
Southern District of New York. | 


I, Walker G. Oakman, being duiy swern, do say that 1 am vice- 
president of the Richmond & Danville Railroad Company, a cor- 
poration organized under the laws of the State of Virginia and a citi- 
zen of said State; that I have read the foregoing petition and know 
the contents thereof, and that the statements and allegations therein 


contained are true. 
W. G. OAKMAN. 


Sworn to and subscribed before me this 18th day of January, 
1889. 
| GEORGE W. VULTEE, 
[SEAL.] Notary Public (49), C. & C. of N.Y. 
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In the Cireuit Court of the United States for the Eastern District 
of Tennessee. 


NicHo.as THOURON et al. 
: against 
East TrenNessek, Virainra & GeorciA Rattroap Company et al. 


UNITED STATES OF AMERICA, g 
’ . + . a ad 88 ° 
Southern District of New York, | 


I, Walker G. Oakman, being duly sworn, do say that I am the 
vice-president of The Richmond & Danville Railroad Company, one 
of the defendants in the above-entitled action; that said railroad is 
a corporation created under and by virtue of the laws of the State 
of Virginia and a citizen thereof; that from prejudice and local in- 
fluence said Richmond & Danville Railroad Company will not be 
able to obtain justice in the chancery court, Knoxville, Tennessee, 
or in any other State court in which said defendants, The Rich- 
mond & Danville R. R. Co., might under the laws of the State have 
the right on account of such prejudice and local influence to re- 


move sald cause. 
W. G. OAKMAN. 
Sworn to and subscribed before me this 18th day of January, 


1889. 
GEORGE W. VULTEE, 
[SEA L. | Notary Public (49), C. & C. of N. Y. 


Upon the filing of the foregoing petition and affidavit, and upon 
petitioner entering into bond for costs as required by law, the 
clerk of the United States circuit court for the eastern district of 
Tennessee, at Knoxyille, will enter an order of record in said cause 
to the effect that it appears to the court from said petition and affi- 
davits thereto attached that from prejudice and local influence peti- 
tioner will not be able to obtain justice in the chancery court of Knox 
county, Tennessee, or in any other State court to which said petitioner 
as defendant may or could under the laws of the State of Tennessee 
havetheright on account of such prejudice or local influence to remove 
suld cause, and that it is therefore entitled to have the removal which 
itseeks, and it is accordingly ordered that said cause be, and the same 
is hereby, ordered to be removed from the chancery court of Knox 
county to this court, and that notice of this order be served upon 
said chancery court of Nnox county, and that said court and the 
clerk thereof be requested to furnish, upon appiication of petitioner, 
a copy of the record on file in said cause to be filed in this court. 

Jan. 25, 1889. 

MOWELL E. JACKSON, 
Circuit Judge. 


(Endorsed :) Filed Jan’y 28th, 1889. H. H. Taylor, clerk, by J. 
T. Carter, D. C. 
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Be it remembered that at a cireuit court of the United States 
began and held for the northern division of the eastern district of 
Tennessee, at the court-house, in the city of Knoxville, within said 
district and the sixth circuit, on the 2nd Monday, it being the Mth 
day,of January, A. D. 1889—present and presiding, the Ilon. D. M. 
Key, judge of the United States district court for the eastern and 
middle districts of ‘Tennessee—the following proceedings were had, 
to wit: 

Monpay Mornino, January 28th, 1889. 


Court met pursuant to adjournment. 
Present and presiding: Hon. D. M. Key, judge of the United 
States district court for the eastern and middle districts of Tennessee. 
NicHontas THouron ef al. } 
vs. No.—. Order upon Pe- 
East TENNESSEE, VirnGciIntA & Groraia { tition for Removal. 
RaILtway CoMPANny. 


It appearing to the court from the petition filed in this cause 
and the affidavits thereto attached that from prejudice or local 
influence petitioner, The Richmond & Danville Railroad Company, 
will not be able to obtain justice in the chancery court of Knox 
county, Tennessee, or in any other State court to which said) peti- 
tioner as deft may or could under the laws of the State of Ten- 
nessee have the right on accountof such prejudice or local influence 
to remove this cause, and that it is therefore entitled to have the re- 
moval which it seeks— 

It isaccordingly ordered that this cause be and the same is hereby, 
removed from the said chancery court of Knox county to this court, 
and that notice of this order be served upon said chancery court of 
Knox county, Tennessee, and that said court and the clerk thereof 
be and is requested to furnish, upon application of petitioner and 
the payment of the lawful fees therefor, a copy of the records on file 
in said court in this cause to be filed in this court. 


SATURDAY, Feb’y 2nd, 1889. 
Court met pursuant to adjournment. 
Present and presiding: The Hon. Henry R. Gibson, chancellor. 
The record of Saturday last was read, approved, and signed, and 
the following additional proceedings were had, to wit: 


NICHOLAS THouron ef al.) 
rs, -= 4389. 
E. T.. V.&G. R’y Co. etal. | 


Be it remembered that this cause came on to be heard before the 
Hon. Henry R. Gibson, chancellor, upon all the proceedings hereto- 
fore had in this cause, but more especially upon a transcript of an 
order made by the United States cirenit court for the northern 
division of the eastern district of Tennessee removing the cause 
from this court to said United States cireuit court, which transeript 
is in the words and figures following: 


hal 
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Be it remembered that at a circuit court of the United States 
begun and held for the northern division of the eastern district of 
Tennessee, at the Federal court-rooms, in thecity of Knoxville, within 
said district and the sixth circuit, on the second Monday, it being 
the 14th day, of January, A. D. 1889—present and presiding, the 
Hon. D. M. Key, judge of the United States district court for the 
eastern aud middle districts of Tennessee—the followings — were 
had, to wit: 

Monpay Mornino, January 28th, 1889. 


Court met pursuant to adjournment. 
Present and presiding: The Hon. D. M. Key, judge, &ec. 


NIcHOLAS THOURON et al. 
vs. 


E. T., V. & G. R’y Co. et al. 
Order upon Petition for Removal. 


It appearing to the court from the petition filed in this cause and 
the affidavits thereto attached that from prejudice or local influence 
petitioner, The Richmond & Danville R. R. Co., will not be able to 
obtain justice in the chancery court of Knoxville, Knox county, 
Tennessee, or in any other State court to which said petitioner as 
def’t may or could under the laws of the State of Tennessee have 
the right on account cf such prejudice or local influence to remove 
this cause, and that it is therefore entitled to have the removal 
which it seeks, it is accordingly ordered that this cause be, and the 
same is hereby, removed from said chancery court of Knox county 
to this court upon petitioner going bond, with security, in the sum 
of one thousand dollars, which is accordingly done, and that notice 
of this order be served upon said chancery court of Knox county, 
Tennessee, and that said court and the clerk thereof be and 1s re- 
quested to furnish, upon application of petitioner and payment of 
lawful fees therefor, a copy of the record on file in said court in this 
cause to be filed 'n this court. 


EasTerN District or TENNESSEER, 88: 


I, H. . Taylor, clerk of the United States circuit court for said 
district, do hereby certify that the foregoing is a full, true, and per- 
fect copy of an order made in this cause mentioned in the “aption 
as the same appears of record in my office. Witness my hand and 
official seal this 30th day of January, 1889. ; 

) Hl. H. TAYLOR, Clerk, 
vy J. T. CARTER, 
Deputy Clerk. 


The court is therefore pleased to decree that the clerk and master 
of this court at once proceed to make a full, true, and perfect tran- 
script of the record in this eause to be filed in said United States 
circuit court, and that all further proceedings in this eause in this 
court be suspended so long as this cause may remain in said United 
States circuit court or until it shall be remanded to this court. 
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WEDNESDAY MorninaG, January 30th, 1889. 


Court met pursuant to adjournment. 

Present and presiding: The Honorable D. M. Key, judge of the 
United States district court for the eastern and middle districts of 
Tennessee. 


NicHoLas THouron et al. 
vs 


E. T., V. & G. R’y Co. ef al. 
Motion to Remand to Chancery Court. 


This case having been removed to this court by an order made by 
Judge Jackson, in chambers, and entered of record on a former day 
of this term— 

The plaintiffs come and, by their attorneys, in open court move 
the court to remand said cause to the chancery court of Knox county, 
Tennessee, for the following reasons: 

Ist. Because the allegations of the petition and statements con- 
tained in the affidavits are untrue. 

2nd. Because the affiant, W. G. Oakman, is a non-resident of the 
State of Tennessee and does not and cannot know that any preju- 
dice or local influence exist- in the State of Tennessee against the 
defendants in this cause. 

ord. Because the affiant, W. G. Oakman, fails to state that he 
knows the state of feeling among the citizens of Tennessee towards 
def’ts in this cause. 

4th. Because the application for removal to this court is not made 
in time. 

Sth. Because there is no prejudice or local influence which will 
prevent the defendants in this cause from obtaining justice in the 
chancery court of Knox county or any other State court of Ten- 
nessee. 

Plaintiffs are given reasonable time in which to answer the peti- 
tion filed herein for removal. 


(Endorsed :) Entered on Reeord book “Kk,” page 159, Jan’y 30th, 

1889. 
No. 4389. 
In the Circuit Court of the United States for the Northern Division 
of the Eastern District of Tennessee. 
NICHOLAS THOURON et al. 
vs. 
Tue East TENNESSEE, VIRGINIA AND GreorGia Rattway Com- 
PANY et.al. 


Petition lo Re mand. 


eee -_— 


To the honorable the judges of the circuit court of the United States 
for the northern division of the eastern district of Tennessee : 
The petition of Nicholas Thouron respectfully represents— 
First. That your petitioner, who then was and still is a citizen of 
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Pennsylvania, and in conjunction with C. Sligo de Pothonier, trad- 
ingas C. de Pothonier & Co., and Frederick J. Burt, trading as Fred- 
erick Burt & Co., then and now aliens and subjects of the Queen of 
Great Britain,and Williain J. Barr and Edmund Allen, then and 
now citizens of the State of Pennsylvania, brought the suit (No. 
4417), which has since becn removed to your honorable court, against 
the East Tennessee, Virginia and Georgia Railway Company, then 
and now a corporation existing under the laws of the State of Ten- 
nessee, and the Richmond and Danville Railroad Company and 
the Richmond and West Point Terminal Railway and Warehouse 
Company, then and now corporations existing under the laws of the 
State of Virginia, and John H. Inman, Samuel Thomas, John G., 
Moore, Calvin S. Brice, C. M. McGhee, George 8S. Scott, W. J. Chis- 
holm, Alfred Sully, John Greenough, Wm. L. Bull, Richard 
Irvin, Jr., George Coppell, Thomas P. Fowler, and James E. Gran- 
nis, then and now citizens of the State of New York, and T. M. 
Logan and John S. Barbour, then and now citizens of the State of 
Virginia, and E. J. Sanford, then and now a citizen of the State of 
Tennessee. 

Third. That subsequently one A. G. Sharp was improperly and 
collusively made or joined a party plaintiff without communication 
with the solicitors of the original plaintiffs, nor has he since taken 
any part in the prosecution of the said suit. The said Sharp was so 
improperly and collusively made a party plaintiff, at the instance 
of the defendants, for the sole purpose of endeavoring to createa 
case removable to this court. 

Fourth. Your petitioner further shows that it is not true that 
from prejudice or local influence the defendants would not be able 
to obtain justice in the chancery court of Knox county, Knoxville, 
‘Tennessee. 

Fifth. Your petitioner further shows that it appears upon the face 
of the petition for removal and the record that the suit is one not 
removable to this court under the last clause of the second section 
of the act of March 3d, 1887. | 

Your petitioners therefore pray- that the said case be remanded. 

And your petitioners will ever pray. 


Unitrep STaTes oF AMERICA, \ 
East. Dist. of Pennsylvania, City and County > ss: 
of Philadelphia, 


Nicholas Thouron, being duly sworn according to law, deposes and 
says that the facts set forth in the above petition so far as they are 
stated upon his knowledge are true, and so far as stated upon the 
information of others he believes them to be true. 

NICHOLAS THOURON. 

Witness my hand and notarial seal this 8th day of March, 1889. 

- SAMUEL PAUL, [skAL.] 

Petition to remand. U. S. Commissioner. 

A true copy. 

Attest: HT. H. TAYLOR, Clerk, [stat] 

By J. T. CARTER, D. C. 
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Endorsed: No. 4389. Ex. “A.” Thouron ef al. vs. E. T., Va. & 
Ga. R’y Co. et al. Petition to remand. Filed Apr. 1, 1889. II. H. 
Taylor, U.S. cir. c’t el’k. 


In the Circuit Court of the United States for the Northern Division 
of the Eastern District of Tennessee. 


NicnoLas THouron et al. ) 

US. 

Tuk East TENNESSER, VIRGINIA AND GeorGIA RAILWAY CoMPANy | 
et all. 


Surmotion to Remand. 


To the honorable the judges of the circuit court of the United States 
for the northern division of the eastern district of Tennessee : 
And now, March —, A. D. 1889, Nicholas Thouron, Frederick J. 

Burt, trading as Frederick Burt & Co.; William J. Barr, Edmund 

Allen, and Edmund P. Dwight, by Ingersoll & Peyton, their solie- 

itors, move to remand the above case to the chancery court of Knox 

county, Tennessee, for reasons heretofore filed, and beg leave to 
assign the following additional reasons: 

First. Because the said A. G. Sharp was improperly and collu- 
sively joined as a party plaintiff to. this suit (No. 4417) for the pur-, 
pose of creating a case removable to this court from the said State 
court, and has not united with these plaintiffs at their request or 
with their consent por for the bona fide purpose of prosecuting the 
said suit, but at the instance of the defendants to enable them to 
oust the said State court of its jurisdiction and to remove said suit 
to this court upon the fraudulent semblance of a controversy between 
him and said defendants. 

Second. Because the said A. G. Sharp was nota party to the suit 
at the conmencement thereof. 

Third. Beeause the said A. G. Sharp is not now and never has 
been a party plaintiff, inasmuch as he has not complied with the 
terms and conditions precedent upon which he was permitted to be- 
come a party plaintiff thereto, in this, that he had not at the time 
of the presentation and filing of said petition for removal signed 
and united in the bond of the plaintiffs for the prosecution of this 
suit in the said chancery court of Tennessee, as required by the terms 
of the order permitting him to become a party. 

Fourth. Because the swid A. G. Sharp did not become a party to 
the said suit before the trial thereof. 

Fifth. Beeause there is no matter ip dispute between the said A. 
G. Sharp, citizen of Tennessee, plaintiff, and the said Richmond and 
Danville Railroad Company and The Richmond and West Point 
Terminal Railway and Warehouse Company, citizens of Virginia, 
defendant-, which exceeds, exclusive of interest and costs, the sum 
or value of $2,000. 
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Sixth. Because the controversy between the said Sharp and the 
defendants is not one of which this honorable court could take 
original cognizance. 

Seventh. Because, a decree pro confesso having been entered against 
The Richmond and Danville Railroad Company, defendant, before 
the filing of the petition for removal, the removal was tov late. 

Eighth. Because the petition and affidavit were both sworn to 
January 18th, 1889, at which time, as appears by the record, a de- 
cree pro confesso had been entered and was then in force against the 
said Richinond and Danville Railroad Company. 

Ninth. Because certain of the parties plaintiff and certain of the 
parties defendant were at the time of the filing the petition for re- 
moval citizens of the State of Tennessee. 

Tenth. Because certain of the parties plaintiff were at the time of 
filing the bill and still are aliens. 

Eleventh. Because it appears upon the face of the petition for re- 
moval and the record that the suit is one of which this court cannot 
obtain jurisdiction by removal under the last clause of the second 
section of the act of March 3d, 1887, and that the order of removal is 
coram non judice and void. 

Motion to remand. 


A true copy. 
Attest: H.H. TAYLOR, Clerk, 
iy J. T. CARTER, D.C. [sat] 


(Endorsed :) No. 4589. Ex. “ B.” Thouron et al. vs. E. T.,Va. & 
Ga. R’y Co. et al. Motion to remand. Filed Apr. 1, 1889. H. H. 
Taylor, U.S. cir. e’t el’k. 


No. 4589. 


In the Cireuit Court of the United States for the Northern Division 
of the Eastern District of Tennessee. 


NicHoLas THouron et al. 
Us, . 
Tue East TENNESSEE, VIRGINIA AND GrorGIA Rattway Com- 
PANY ef al, 


And now, March 8th, A. D. 1889, come the plaintiffs, Nicholas 
Thouron, Frederick J. Burt, trading as Frederick Burt & Co.; 
William J. Barr, and Edmund Allen, and, by protestation, not con- 
fessing or acknowledging the petition to remove this cause from the 
chancery court of Knox county, Knoxville, Tennessee, to be true, 
for plea to the jurisdiction of this court, say— 

That this court ought not to take further cognizance of this suit 
(No. 4417), because this suit does not involve a dispute or contro- 
versy between a plaintiff citizen of Tennessee, in whose court the 
suit was brought, to wit, A.G. Sharp, and a defendant citizen of the 
State of Virginia, to wit, The Richmond and West Point Terminal 
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Railway and Warehouse Company or The Richmond and Danville 
Railroad Company ; and this they are ready to verify. 

And, for further plea to the jurisdiction of this court, said plaintiffs 
say— 

That there is no matter in dispute between A. G. Sharp, plaintiff, 
and the said Riehmond and West Point Terminal Railway and 
Warehouse Company or The Richmond and Danville Railroad Com- 
pany, citizens of the State of Virginia, defendant, which exceeds, ex- 
clusive of interest and costs, the sum or value of $2,000; and this 
they are ready to verify. 

And, for further plea to the jurisdiction of this court, said plaintiffs 
say— 

That the said A. G. Sharp was improperly and collusively joined 
as a party plaintiff to this suit for the purpose of creating a case re- 
movable to this court from said State court, and that he has united 
with these plaintiffs without their request or consent and not for 
the bona fide purpose of prosecuting said suit, but merely in form 
and at defendants’ request so as to enable defendants to oust said 
State court of its jurisdiction and to remove said suit to this court; 
and this they are ready to verify. 

And, for further plea to the jurisdiction of this court, the plaintiffs 
say— 

That of the original plaintiffs at the time the bill was filed and 
this controversy begun Nicholas Thouron, William J. Barr, and 
Edmund Allen were then and still are citizens of the State of Penn- 
sylvania, and Charles Sligo de Pothonier, trading as C. Sligo de 
Pothonier & Co., and Frederick J. Burt, trading as Frederick Burt 
& Co., were then and still are aliens and subjects of the Queen of 
Great Britain, and the East Tennessee, Virginia and Georgia Rail- 
way Company and E. J. Sanford were then and _ still are citizens of 
the State of Tennessee, and the other parties defendant were then 
and still are citizens of the States of Virginia and New York; and 
this they are ready to verify. 

And, for further plea to the jurisdiction of this court, these plaintiffs 
say— 

That it is not true that from local influence or prejudice that the 
defendants will not be able to obtain justice in the said State court ; 
and this they are ready to verify. 

Wherefore plaintiffs pray that the order of removal heretofore 
made be vacated, and that this suit be remanded to the chancery 
court of Knoxville, Tennessee. 


Unitrep STATES OF AMERICA, ) ini 
Eastern District of Pennsylvania, f° 
Nicholas Thouron, being duly sworn says that the foregoing pleas 
are not interposed for delay and are true in pointof fact. 
NICHOLAS THOURON. 


Sworn and subscribed to before me this 8th day of March, A. D. 
1889. 
SAMUEL PAUL, 
9—1262 UL. S. Commissioner. 
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We hereby certify that in our opinion the foregoing pleas are well 
founded in point of law. 
Pleas to remand. 
A true copy. 
Attest : H. H. TAYLOR, Clerk, [seat.] 
By J. T. CARTER, D. C. 


Endorsed: No. 4389. Ex.“C.” Thouron etal. vs. E. T., Va. & 
Ga. R’y Co. et al. Pleas to remand. 


(Stamped :) Filed Apr. 1, 1889. H. H. Taylor, U.S. cir. c’t el’k. 


Monpay MornineG, May 13th, 1889. 


Court met pursuant to adjournment. 


Present and presiding: The Hon. Howell Jackson, judge of the 
United States circuit court for the sixth judicial circuit. 


NicHo.tas THouRON et al. 
vs. ee —. In Equity. 
Tue E. T., V. & G. R’y Co. et als. 


This cause came on to be heard before Hon. Howell ££. Jackson, 
circuit judge, presiding and sitting in equity, on the 6th day of 
April upon the motion and petition of thecompl’ts, Nicholas Thouron 
and others, heretofore filed, to remand the same to the chancery 
court at Knoxville, and was argued by counsel and taken under 
advisement by the court. 

And on this 27th day of April, 1889, it appearing from the records 
of this cause and the admissions of counsels at the hearing that while 
the petitioner and present compl’t, A. G. Sharp, is a citizen of Ten- 
nessee, and the petitioner and def’t, The Richmond & Danville Rail- 
road Company, is a citizen of Virginia, the original compl’ts in this 
cause were all non-residents of Tennessee and either citizens of 
Pennsylvania or aliens, the court is of opinion that this cause was 
iinproperly removed to this court, which cannot take jurisdiction of 
the same, and that said motion to remand it is well taken and should 
be sustained. 

It is accordingly ordered and adjudged that this suit be, and the 
same is hereby, remanded to the chaneery court of Tennessee for 
Knox county, at Knoxville, and that all costs of this cause acerued 
in this court be paid by the petitioner, def ’t, The Richmond & Dan- 
ville Railroad Company, and R. N. Hood, surety on its bonds for 
removal, for which execution is awarded. 

The clerk of this court will forthwith make out and certify a 
transcript of all records and proceedings made and _ had in this court 
in this cause and deliver the same to the clerk and master of said 
chancery court of Tennessee, at Knoxville, the costs of which will be 
taxed as hereinbefore decreed. On the hearing of this motion the 
deposition of A. G. Sharp, W. A. Galbraith, H. B. Brauner, J. M. 
Meek, W. M. Hood, J. M. Thornburgh, and E. J. Sanford were not 
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read or considered, and they will not be copied into any transcript 
the clerk may make. 

And the def’t, The Richmond & Danville R. R. Co., prays an ap- 
peal from the decree to next term of the Supreme Court of the 
United States, at Washington, D. C., which appeal is granted under 
the provisions of the act of I ‘eb’y 2 25th, 1889, on the ground that the 
court has no jurisdiction of the cause, said def: 't having executed an 
appeal bond so required by law. 

Approved. 

HOWELL E. JACKSON, 
Circuit Judge. 


The clerk will enter like decree in the Richmond & West Point 
Terminal Railway and Warehouse Company. 
HOWELL E. JACKSON, 
Circuit Judge. 


(Endorsed :) Entered May 13, 1889, Record Book “ K,” page 159. 


Motion. 


(Entered on same day as decree.) 


Nicuo.tas THovron et al. 
vs. 
E. T., V. & G. R’y Co. et al. 


In this cause the complainants, Nicholas Thouron and others, by 
their solicitors, Ingersoll & Peyton, move the court to vacate the 
order heretofore entered in this cause granting to the detl’ts, The 

tichmond & Danville R. R. Co., an appeal to the Supreme Court 
from the decree remanding this cause to the chancery court of Ten- 
nessee, at Knoxville, on the grounds— 

]. That no appeal lies from such interlocutory order. 

2. That appeal in such case is expressly prohibited by the re- 
moval acts of March 3, 1887, and August 13, 1583. 

Make same entry in the other case also, substituting for “ Rich- 
mond & Danville R. R. Co.” “Richmond & West Point Terminal 
Railway and Warehouse Conipany.” 

This order may be entered in both cases. 

R. N. HOOD, Sol. 


(Endorsed :) Entered May 13, 1889, Book “ K,” page 160. 


Be it remembered that ata circuit court of the United States 
begen and held for the northern division of the eastern district of 
Tennessee, at the Federal court-room, in the city of Knoxville, 
within said district and the sixth cireuit, on the second Monday, it 
being the Sth day, of July, A. D. 1889—present and presiding, the 
Honorable D. M. Key, judge of the United States district court 
for the eastern and middle districts of Tennessee—the following 
proceedings were had, to wit: 
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THourspaAy Mornino, July 18th, 1889. 


Court met pursuant to adjournment. 
Present and presiding: The Honorable D. M. Key, judge, «ce. 


NicHoLas THOURON et al. 
vs. In Equity. No. 845. 


East Teny., Va. & Ga. R’y Co. et al. 


The motion of the complainants to vacate the order of the court 
allowing an appeal from the decree remanding this cause to the 
State court was considered by the court, and on consideration was 
overruled and disallowed. | 

The clerk of the court will therefore proceed forthwith as required 
by law to make up and transmit the proper transcript of record to 
the Supreme Court. 


~~ a - iat — Soe Se email — 
. : e . 


! 


No. 1262. Ocypner Term 1889, 


'== 
. , ' 
ome . 


= ee 
ot 
“~ 


Supreme Court of the United States. 


Richmond & Danville Railroad Co. Appellant, 
US. 


Nicholas Thouron, et. al., Appellees. 


APPEAL FROM THE CIRCUIT CoURT OF THE UNITED STATES, FOR 
THE EasTerN District or TENNESSEE. 


Brief for Appellant on the Motion of Appel- 
lees to dismiss the Appeal for want 
of jurisdiction. 


Hoan Ley, LAUTERBACH & JOHNSON. 
Taytor & Hoop. 

Barrow & THOMAS. 
For Appellant. 


SUPREME COURTOR THE UNTTEDSTATES 


The Richmond and Danville Raii- 


} 
road Company, Tppellant, on 
Pre we ~ October Term, 1889 
| No. 1262. 


VS 


Nicholas Thowron et t., Appellees. 


APPEAL FRoM THE Cirevrr Court oF THE UNITED STATES, FOR 
THE Kasrern District ov ‘TENNFSSER. 


BRIEF FOR APPELLANT ON THE MOTION OF APPEL- 
LEES TO DISMISS THE APPEAL FOR WANT OF 
ITURISDICTION. 


Tare Case. 


The complainants, some being citizens of the State of Penn- 
sylvania, and others aliens, on behalf of themselves and on be- 
half of all other stockholders in the East Tennessee, Virginia 
and Georgia Railway Company, who are similarly situated, and 
who might ehoose to come in and share in the benefit and ex- 
pense of the suit, filed thetr bill 12 equity in the Chancery 
Court of Knoxville, Tennessee. against the East Tennessee, Vir- 
ginia end Georgia Railway Company, a corporation of Tennes- 
see, the Richmond & Danville Railroad Company, and the 
Richmond and West Point Terminal Railway and Warehouse 
Company, corporations of Virginia, and the various directors of 
these three corporations, some of whom were citizens of 
the State of New York, some‘of the State of Virginia, one of 
the State of Tennessee, and one of the State of Georgia. 

The purpose of the bill was to restrain the Richmond & Dan- 
ville Railroad Company from operating and controlling the 
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Kast Tennessee, Virginia and Georgia Railway under and by 
virtue of a lease, and to restrain the East Tennessee, Virginia 
and Georgia Railway Company from approving the said lease 
or authorizing or executing the same. ‘The gravamen of the 
bill was the attack upon the lease and the relief prayed was the 
injunction to prevent the Richmond & Danville Railroad 
Company from operating the Kast Tennessee, Virginia and 
Georgia Railway under the lease. The only  allegstions 
in the bill which relate to the Richmond & Danville 
Railroad Company are to the effect that the lease is void for 
various reasons and that the Richmond & Danville Railroad 
Company ought to be preveuted by injunetion from operating 
the Kast Tennessee, Virgi.ia and Georgia Railway thereunder. 
The ouly prayer in the bill for auy relief against the Richmond 
& Danville Railroad Company is for au injanction against main- 
tiining the possession, ant operating and using the railroads, 
property and franchises of the East Tennessee, Virginia and 
Georgia Railway Company, or doing any act whatever under the 
authority of said lease. 

As the parties stood when the bill was filed two of the defen- 
dants, viz: the East Tennessee, Virginia and Georgia Railway 
Company, a corporation of Tennessee, and one of the individuals 
named as deferdant, were citizeps of the State of Tennessee. 

‘he other parties were non-residents, 

Collaterally and as incidental to the main issue the bill prayed 
for an injunction to restrain the Richmond and West Point 
Terminal Railway and Warehouse Company from voting the 
shares of stock owned by it in the East Teunessee, Virginia and 
Georgia Railway Company at a meeting to be held, December 
22nd, '888, of the shareholders, or at any other meeting which 
might be held for the purpose of approving the lease. This 
Was 11 no manner dependent upon the main issue between the 
complainants and the Richmond & Danville and did not affect 
the controversy between them. A decision ora decree upon it 
was rendered wholly unuecessary by the decree which the 
Court rendered upon the main question. 

The application in this bill for an injunction eame on to be 
heard before the Chancellor at Knoxville, November 16th, 1888. 
The Chancellor being of the opinion that no tight was conferred 
upon the Kast Tennessee, Virginia and Georgia Railway Com- 
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pany to make the lease in question avd that said contract of 
lease was in conflict with the Act of the Assembly of Tennessee 
of 1887, granted the relief prayed for and restrained the East 
Tennessee, Virginia and Georgia Railway Company from ap- 
proving or ratifying or in any way recognizing the lease, or 
from making any lease or transfer of its franchise or property 
to the Richmond & Danville Railroad Company, and : 

‘2. Enjoining and restraining said Richmond & Danville 
Railroad Company from doing any act whatever under said so- 
called lease or in any way undertaking to operate, control or 
manage the property or railroads of the East Tennessee, Vir- 
ginia and Georgia Railway Company.” 

At this hearing upon the motion of complainants solicitors 
J M. Meek,a citizen of Tennessee, was made sa party com- 
plainant. 

Subsequently upon his own motion H. B. Branner, a citizen 
of ‘Tennessee, was made a party complainant. 

Both of these parties were stockholders in the East Ten- 
nessee, Virginia and Georgia Railway Company. 

Later A. G. Sharp, also a citizen of Tennessee and a_ stock- 

older in the East Tennessee, Virginia and Georgia Railway 
Company upon his own petition was made a party complainant 
to the bill. 

Afterwards the Richmond & Danville Railroad Company filed 
its answer under the provisions of a consent order as of Decem- 
ber 24th, 1888. [| Record p. 50. | 

Subsequently the Richmond & Danville Railroad Company 
presented a petition and affidavit to the Cireuit Court of the 
United States for the Eastern District of Teunessee, praying a 
removal of the suit to the Cireuit Court upon the ground of 
prejudice and local influence, alleging that there was a contro- 
versy existing between the said A. G. Sharp aud the petitioner, 
| Record p. 56. | 

Upon this petition and affidavit the order of removal was 
granted. [| Reeord p. 58 & 5%. | 

Thereupon the complainants filed : 

1. A motion to remand. 

2. A- petition that the case be remanded. 

4. <A plea to the jurisdiction of the Ciremit Court. { Record 


pages 61-65, | 
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Upon the hearing the Court declined to permit the issue of 
the existence of prejadice and loeal influence to be submitted. 

The amount in controversy not being dependent upou the 
number of shares held by Mr. Sharp, or the market value thereof, 
but being measured by the money value of the lease, which was 
to be set aside, x0 notice was taken of the amount of Mr. Sharp’s 
individual interest. 

As the order to remand was based upon the reeord and the sit- 
uation of the parties as disclosed thereby, the suggestion of 
complainants that Mr. sharp was collusively joinedl was not con- 
sidered. 

The case was remanded upon the ground that while present 
complainant, A. G. Sharp, is a citizen of Tennessee, and the pe- 
titioner and defendant, the Richmond & Danville Railrvad Com- 
pany isa citizen of Virginia, the original complainants in this 
~ause were all non-residents of Tennessee. 

An appeal was allowed to the Richmond & Danville Railroad 
Company under the provisions of the Act of February 25th, 1889, 
“on the ground that the Court has no jurisdiction of the cause.” 

As will be seen from the order remanding the case and from 
the opinion of the Judge reported in38 Federal Reporter, 673, 
the action of the Court in remanding the case was based upon 
the fact thatsome of the complainants were von-residents of 
Tennessee. Construing the Act of 1887, inthe light of previous 
legislation the Court reached the conclusion that all the parties 
on the opposite side of the case, from the party seeking to re- 
move the cause upon the ground of prejudice and local influence, 
must be residents of the State, in order to give the Cirenit Court 
jurisdiction by »emoval. 


Drier. : ; 

I. An orderte remand isfinal whenever the action previous- 
ly taken inthe State Court has substantially disposed of the 
case wpon the merits and under the Act of February 25th 
ISSI, whenever the orderis based upon the Ground of awant 
of jurisdiction an appeal will lie. 

The question submitted to the Judge of the Cirenit Court by 
the motion to remand and the plea to the jurisdiction expressly 
involved the jurisdiction of the court. Whether or not the 
decree rendered thereon was final, depends upon the character of 
the case and upon what had previously transpired in the State 
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Court. While the decree which had been rendered by the 
Chancellor in the State Court was not technically a final decree 
closing the record of the suit, still it sabstantially and practical- 
ly putan end to the litigation and finally determined the only 
issue which affected the defendant, the Richmond & Danville 
Railroad Company. 

The merits of the controversy between the Richmond & Dan- 
ville Railroad Company and the complainants had been finally 
determiced and disposed of by the order of the chancellor. 
There was but one question made by the pleadings in the case 
which affected the Richmond & Danville Lailroad Company, 
viz: the validity of the lease and the right to po sess and 
operate the railroad under it, This was finally settled and de- 
termined by the order of the Chancellor. When, therefore, the 
qu_stion of jurisdiction was decided adversely to the defendant 
by the Circuit Judge and the cause remanded, the case was at an 
end. 

Under the Act of Febrnary 1889, an order to remand which 
involves the question of jurisdiction is to be considered final 
whenever the situation of the case in the State Court is such as 
would authorize an appeal if the decree entered there had been 
entere | in the Cireuit Court. 

A brief review of the cases which relate toe this question will 
exhibit the true character of the decree in the State Court in 
this case, 

In the case of Freneh vs. Shoemaker, 12 Wall, 86, an injane- 
tion had been granted byte stetebetgeetrestraining the defend- 
ant from taking possession of a railroad under a contract and 
from any use of the name and the title. EFrom this order an 
appeal was taken. 

The court says: (p. 98) “Unquestionably the whole law of 
the case was settled by the Chief Justice in that decree aud as 
nothing remains to be done, unless a new application shall be 
made at the foot of the decree, the court is of the opinion § that 
the decree is a final one, as it has conclusively settled all the 
legal rights of the parties involved in the pleadings.” 

In Whitenbury, vs. U. S., 5 Wall, S19, a claim which had been 
interposed in a libel filed for the condemnation of large quan- 
tities of cotton and other property as a prize of war was dis- 
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missed. It was held to be final as to the claimant, because to 
use the language of the Chief Justice: 

“Tt left nothing to be litigated between these parties,” (p. 821) 

In Thomson vs. Dean, 7 Wall, 342, a decree which decided the 
right of property in controversy, and directed it to be delivered 
to the complainant by transfer, was held to be final, although it 
left to be adjusted the accounts between the parties in pursa- 
ance of the decree settling the question of ownership. 

In Milwaukee & Minnesota Railroad Company vs. Soatter, 2 
Wall, 440, an order of the Circuit Court in a bill to foreclose a 
mortgage and stating the amount of interest due on the mort- 
gage directing payment within one year and providing for an 
order of sale in default of payment within one year was held to 
he final as against any person agerieved by error in said interest. 

In Bronson vs. Railroad Co., 2 Black, 524, and in Whiting 
et. al, vs. the Bank of the U. S., 13 Peters, 15, it was held that 
a decree of foreclcsure and sale of mortgaged premises is final 
in the sense that an appeal will lie. In Bronson vs. the Rail- 
road Company. Mr. Justice Davis speaking for the court 

p. D31,; Says: 

“This decree is not final in the strict technical sense of the 
word, for something yet remains for the court below todo. But 
as was said by Chief Justice Taney, in Forgay, vs. Conrad, 
6 Howard, 293,) ‘this court has not therefore understood the 
words “ final decrees,” in this strict and technical sense, but 
has given to them amore liberal, and as we think a more 
reasonable construction, and one more consonant to the inten- 
tion of the Legislature.’ ’ 

In Whiting vs. Bank of the U.S. 13 Peters, Mr. Justice Story 
speaking for the Court (p.15) says: “The original deerve of 
foreclosure and sale was final upon the merits of the contro- 
versy. 

The court had before it the question, whether the decree, 
could only be «deemed final after the sale by a further order of 
the court or whether the decree of foreclosure and sale is to be 
considered as final ina Court of Equity. As has beenseen, the 
conclusion was adopted that it was final in that sense upo> the 
ground that it disposed practically and substantially of the 
merits of the controversy. 


In Forgay, et. al. vs. Conrad, 6 Howard, 204, Chief Justice 
Taney, speaking for the court says: 

“And when the decree decides the right to the property in 
contest, and directs it to be delivered up by the defendant to the 
complainant, or directs it to be sold, or directs the defendant to , 
pay a certain sum of money to the complainant, and the com- 
plainant is entitled to have such a decree carried immediately 
into execution, the decree must be regarded as a final one to 
that extent, and authorizes an appeal to this court, although so 
much of the bill is retained in the Cireuit Court as is necessary 
for the purpose cf adjusting by a further decree the accounts 
between the parties pursuant to the decree passed.” 

In Beebe, et. al. vs. Russell, 19, How, 285, the court speaking 
through Mr. Justice Wayne says: 

“When a decree finally decides and disposes of the whole 
merits of the cause, and reserves no further cuestions or diree- 
tions for the future judgment of the court, so that it will not be 
necessary to bring the cause again before the court for its final 
decision, it isa final decree. It is true a decree may be final 
although it directs a reference to a Master, if all the consequen- 
tial directions depending upon the result of the Master’s report 
are contained in the deeree, so that no farther deeree of the 
court will be necessary, upon the confirmation of the report, to 
give the parties the entire and fall benefit of the previous 
decision of the court. 

In the Farmers Loan & Trust Co., 129, U. S., 206 an order of 
a Circuit Court authorizing the receiver of mortgaged property 
to borrow money and create a lien was held to be a final deeree 
from which an appeal might be taken. 

Mr. Justice Miller speaking for the court says: 

“This order comes + ithin all the elements of finality which 
we can Image to belong toa decree of the Cireuit Court. It 
establishes certain rights of the parties to the injury, as petit- 
ioners believe, of their interest in the property.” 

In Williams vs. Morgan, 111 U. S., 684, a cdeeree fixing the 
compensation of trustees was held to be finalas to that matter 
and that an appeal might be taken. In this case the appellants 
were intervenors. 

Mr. Justice Bradley speaking for the court says: ‘p. 699). 

“ That the order was such as could be appealed from we think 
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is equally apparent. It was final in its nature and v as made in 
4 matter distinc: from the general subject of litigation —axmat- 
ter by itself which affected only the parties to the particular 
controversy and those whom they represented.” 

In Winthrop Iron Company, vs. Meeker, 109 U.S., 180, a de- 
cree setting aside the lease of the [ron Company and appointing 
a receiver to continue the business until the further order of the 
Court and directing an accounting before a Master and reserving 
such further directions as may be necessary to carry the Cecree 
into effect, and coneerninys costs, that may be ejuitable and just 
was held to be final within the meaning of Section 692 of the 
Revised Statutes. 

The Chief Justice speaking for the Courtsays: ¢p. 183, “The 
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whole purpose of the suit has been accomplished. The lease 
made under the authority of the meeting of October, 1581, has 
been cancelled, andthe management of the alfairs of the Company 
has been taken from the board of directors, a majority of whom 
were elected at that meeting, and committed to a receiver appoint- 
ed by the court.” 

Again on page 154, the Chief Justice says: 

* Here the rights of the - Hematite Company and the defendant 
directors of the Lron Company have been adjudicated and defini- 
tely settled. Their lease which was in reality the subject matter 
of the action, has been cancelled and a delivery of the leased 
property tothe fron Company has besu ordered.” 

Undoubtedly if the decree in this case had been rendered in 
the Cireuit Court of the United States instead of in the State 
Court the defendants would have been entitled to an appeal. 
We contend therefore, inasmuch as the order remanding the case 
was decided upon the question of jurisdiction and had the effect 
to continue in force the decree inthe State court, that under the 
Actof February 188), the order to remand was substantially a 
tinal decree involving the question of jurisdiction. It may be re- 
plied that there is no difference between the situation of the case 
in the State Court andin the Circuit Court of the United States 
if the case had not been remanded, but the answer to this is that 
under the Actof ISS9, the order remanding the case involves a 
question of jurisdiction and the effect of the order was finally to 
dispose of the case upon the merits. 

If. Asto the right of removal aftersuch an order the ease 
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stands upon different principles. The mght of the defendant 

exces exists until the “trial.” Whatever may be the effect of an or lity 
granted prior to the trial as to the final dispositionof the case 

the case is removable until the trial, upon the ground of local 
prejudice. 

Hess vs. Reynolds, 115, U.S. 89. 

Lewis vs. Smyth, 2 Woods, L17, 118, LL. 

lil. It remains to examine more narrowly the Actof February 
25th, IS89, and consider its etfeet. Obviously a change in the 
law was intended. Keeping in view and giving due weight to 
the policy indicated in the Act of L875, providing for ap- 
peals from orders remanding causes and which continued in 
force fortwelve years and was then repealed by the Act of 1887,it 
is a fair inference that it was the intention by the Act of 1889 
to reinstate the provision so far at least as to give an appeal 
from every judgment involving the jurisdiction of the Cireuit 
Court. 

The Act of LSS9, is in these words : 

“Bre ir ENACTED BY THE SENATE AND Llouse OF REPRESENTA- 
TIVES OF THE UNITED STATES OF AMERICA IN CoNGRESS ASSEM- 
BLED: ‘That in all cases where a final jndgment or decree shall 
be rendered in a Cireuit Court of the United States in which 
there shall have been a question involving the jurisdiction of 
the Court, the party against whom the judgment or deeree is 
rendered shall be entitled to an appeal or writ of error to the 
Supreme Court of the United States to review such judgment or 
deeree without reference to the amount of the same; but in 
cases where the decree or judgment does not exceed the sam of 
five thousand dollars the Sapreme Court shall not review any 
question raised upon the record except such question of juris- 
diction; such writ of error or appeal shall be taken and allowed 
under the same provisions of law as apply toother writs of erro: 
or appeals, except as provided in the next following section. 

Sec. 2, That in eases of judgments or decrees mentioned in 
the first section of this Act, and heretofore rendered, where the 
period of limitation for taking writs of error or appeals in other 
cases has not expired, appeals‘or writs of error may be sued out 
at any time within one year after the passage of this Aet.” 

The language of the Act is general and eovers an order re- 
manding acansel: the ground upon which the order is granted 
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involves the jurisdiction of the Court. In a case in which the 
order was placed expressly and solely upon a want of jurisdic- 
tion, ignoring all other grounds, the only question left to be 
considered is whether or not the effect of it is final.. Whatever 
may be said of cases in which the order remanding was granted 
upon other grounds it seems to be a reasonable construction of 
this Act to hold that en order remanding a cause expressly upon 
the ground that the Court has no jurisdiction of the case, comes 
within its provisions. The right to have the decision reviewed 
is evidently intended to be granted. It is fair to conclude thai 
it was the int :ntion of Congress toleave the law where it was 
placed by the Act of 1887, except upon the sole question of 
jurisdiction, and the provisions of the Act of 1889 are made 
general so as to cover any decision involving the jurisdiction of 
the Court. 

Under the Act of 1889 in cases in which the decision of the 
Circuit Court is in favor of the jurisdiction, it is easy to see how 
the judgment or decree might be final on the merits in the 
ordinary aceeptation of the term, but in cases in which the decis- 
ion was adverse to the jurisdiction of the Cireuit Court 1t is 
difficult to see how any question could have been decided except 
that of jurisdiction. It must therefore have been comtemplat- 
ed in framing the Act of 1889, in the use of the words “ final 
judgment ordecree” coupled with the condition that a ques- 
tion involving the jurisdiction of the Court should exist, that in 
all cases where the decision was adverse to the jurisdiction it 
should be considered so far fina! as to give tha right to have it 
reviewed. if this was not true the Act would be meaningless 
and ineffectual exceptin cases in which the judgment or decree 
upon the question of jurisdiction was in favorof the jurisdic- 
tion. When the decision, as inthis case, is adverse to thé 
jurisdiction, ordinarily nothing else will have been decided, con- 
sequently if this is not final in the sense intended by the Aet of 
1889 the strange conclusion woul! ba reached that the Act has 
no application except in cases where the decision is in favor of 
the jurisdiction and in which the Court bas gone on and render- 
ed a final julg nant ord>zree on the merits, in the ordinary ac- 
ceptation of the term. 

If this view of the Act of 1889 is sound, the decisions based 
upon the Act of 1887 have no application, at least their appli- 


LN nee EE 


il 


cation would be limited in the same way and to the same extent 
as 1f the Act of 1889 had expressly revived the right of appeal 
from orders remanding causes upon the ground of jurisdiction. 
Hoapb ey, Laurenbacn & JOHNSON. 
Taytor & Hoop. 
Barrow & THOMAS. 
lor Appellant. 
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APPEAL FROM THE Crrevurr Courr of ture Unrren Srares, ror 
tHe Easrern Disrricr or Tennesser. 


BRIEF FOR APPELLEES ON THEIR MOTION TO 
DISMISS THE APPEAL FOR WANT OF JURIS- 
DICTION, 


Ture Case. 


The complainants, some being citizens of the State of Penn- 
sylvania, and the others aliens, ati hehalt of themselves and 
other stockholders of the East Tennessee, Virginia and Georgia 
Railway Company similarly situated, tiled their bill in equity 
in. the Chancery’ Court of Knoxville, Tenn., against the 
Kast Tennessee, Virginia and Georgia Railway Company, a 
corporation of Tennessee, the Lichmond and Danville Rail- 
road Colnpany, and the Richmond and West Point Terminal 
Railway and Warehouse Company, both corporations of Vir- 
gina, and the various directors of these three corporations 
(some of such directors being citizens of the State of New 
York, some citizens of the State of Virginia, and one a citizen 
of the State of Tennessee), for the purpose of enjoining and 
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restraining the East Tennessee, Virginia and Georgia Railway 
Company from ratifying and approving a pretended lease of 
its property to the Richmond and Danville Company, to com- 
pel the latter company to restore to the possession of the East 
Tennessee, Virginia and Georgia Railway Company the prop- 
erty which had already been turned over by virtue of the al- . 
leged lease made by its directors alone without the consent of 
the stockholders, and also to prevent the West Point Terminal 
Company from voting on the shares of the East Tennessee, 
Virginia and Georgia Railway Company, owned by it, at the 
stockholders’ meeting of such latter company called to ratify 
said lease. 

The bill alleged that a majority of the board of directors of 
each of the three corporations were constituted of the same 
persons. (Record, pages 1-17.) 

A motion was made for an injunction, which was fully heard 
on atlidavits and arguments of counsel. 

The State Court thereupon granted the motion for the in- 
junction in so far as enjoining the East Tennessee, Virginia 
and Georgia Railway Company's stockholders from ratifying 
the alleged lease as being wi/fra vires and in violation of the 
statutes of the State of Tennessee. It refused, however, to 
inhibit the West Point Terminal Company from voting on the 
stock of the East Tennessee, Virginia and Georgia Railway 
Company held by it. (Record, page 40.) 

After the decision on the injunction, and after the issuance 
and service of the same, one A. G. Sharp, a citizen of the 4 
State of Tennessee, without the knowledge or consent of the , 
solicitors for the complainants, obtained an ex parte order in 
the State Court, making him co-complainant In the suit. 
(Record, page 55.) 

Subsequent thereto the Richmond and Danville Company 
tiled its answer (Record, page 50), and within a few days 
thereafter presented a petition and affidavit to the Circuit 
Court of the United States, for the Eastern District of Ten- 
nessee, for the purpose of obtaining a removal of the suit to 
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said Circuit Court, in which petition they stated substantially 
that in the suit pending in the State Court there was a contro- 
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versy existing between a citizen of the State of Tennessee, 
namely, the said A. G. Sharp, and the Richmond and Danville 
Company, a corporation and citizen of the State of Virginia; 
that more than SZ000, exclusive of costs, was involved in such 
controversy ; and that by reason of local influence and preju- 
dice they could not obtain justice in the court In which the suit 
was brought or in any other State court, to which, under the 
laws of Tennessee, it could be removed. (Record, page 56.) 
Thereupon the Cirenit Court accepted such petition and 
ordered the removal of the suit from the State Court. (Record, 
pages DS, oth.) 

The complainants then filed their motion, petition, and pleas 
to remand said cause. (Record, pages 61-65.) The ques- 
tions arising thereon, and discussed before the Cireuit Court 
on such motion stated briefly, were as follows :— 


l. Is the case as presented upon the face of the petition 
and record one of which the Circuit Court could obtain juris- 
diction by removal under the last clause of section 2 of the 
act of March 3d, ISs7 4 

2. If it could, can it retain such jurisdiction, assuming the 
facts set up in the pleas to be true, 7. e.: 

(a) That the market value of Mr. A. G. Sharp's stock did 
not exceed S500, although its par value was 35000 ; 

(b.) That the local influence and prejudice alleged in the 
petition did not, as matter of fact, exist; or, in other words, is 
the existence thereof an issuable fact in the Cireuit Court ; 

(«.) That Mr. Sharp was collusively joined as complainant 
for the Purpose of creating, if possible, jurisdiction in the 
Circuit Court. 

The court below, as will be seen from its opinion, which is 
reported in oS led. ep. 7, sustamed the motion to remand 
on the ground first above indicated. It declined to permit 
the fact of local influence and prejudice to be controverted 
and made issuable in the Cirenit Court. It refused to pass 
upon the question whether the statute required Mr. Sharp's 
individual interest to exceed the sum of S2000. It did not 
consider iN) Its disposition of the motion the depositions taken 


on behalf of the appellees to show the collusiveness of the 
joinder of Mr. Sharp as co-complainaut, and ordered that they 
should not be copied into any transcript the clerk might make. 
(Record, pages 66, 67.) 

In the order remanding the cause the defendant, the Rich- 
mond and Danville Company, prayed an appeal to this court, 
“which appeal is granted under the provisions of the act of 
February 25th, 1880, on the ground that the court has no juris- 
diction of the cause.” The appellees, deeming that the court, 
in allowing such appeal, had, inadvertently, overlooked the 
prohibition contained in the acts of March 3d, 1887, and August 
13th, ISSs, moved te vacate that portion of the order of remand 
which permitted the appeal on the ground that no appeal lies 
from such interlocutory order to this court. The motion, 
however, was denied by the court. (Record, pages 67, 63.) 

It is but fair to the learned circuit judge to say that he 
probably gave a latitudinarian construction to the act of Feb- 
ruary 25th, L889, in the hope that this court might be induced 
to decide speedily the questions involved in the motion to re- 
mand on some of which the courts of inferior jurisdiction dif- 
ferred greatly. The counsel for the appellees, however, con- 
sider that the question of jurisdiction Is so plainly against the 
appeal that they feel it their duty to present it at the threshold 
and to refrain from argument on the questions involved and 
decided below, wntil authoritatively instructed by this court that 
ali appeal lies to it, under eXisting statutes, from an order of a 
Circuit Court remanding a cause to the State Court. 

They, there'ore, submit this motion to discuss the appeal 
herein. 


; DRIieEF. 


The act of F brnary 25th, ISSY (20 Statutes at Large, page 
693), under which the appeal was allowed, does jot confe ron 
this court Cf pipe late yurisdiction fo review an order of remand 
made by the Cirenit Court, 

Before referring to such act, a short review of the earlier 
legislation and of the decisions of this court thereon may not 


prove uninstructive. 
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[. Prior tothe act of March 3d, 1875, noappeal or writ of error 
lay to this court to review an order made by the Cireuit Court 
remanding a case to the State Court, because no statute specif- 
ically authorizing such appeal existed, and because such 
order was not considered a “final judgment or decree” from 
which alone appeals or writs of error could there be taken. 
The only remedy existing prior to the act of Mareh, 1875, was 
by mandamus to compel the Cireuit Court to entertain juris- 
diction. 

The decisions of this court are uniform on the subject. 

In Reitlroad Company vs. Wiswall (25 Wall., 507), it ap- 
peared that after a removal from the State Court to the Circuit 
Court the latter had remanded the cause to the State Court, and 
to such order of remand a writ of error had been taken to 
this court. Thereupon a motion was made to discuss such 
writ of error on the ground “that the remand was not a * final? 
judgment or decree, and that the proper proceeding was @ 
motion for mandamus.” The Chief Justice, speaking for the 
court, said (page 508): “The order of the Circuit Court remand- 
ing the cause to the State Court is not a‘ final” judgment in the 
action, but a refusal to hear and decide. The remedy in such 
a Cause is by mands to compel action, ana hot by writ of 
error to review what has been done.” 

In Babbitt vs. Clark (105 UL S., 606), the Chief Justice, in 
speaking for the court, again said (pages 600, 610); 

* Before the act of ISTS, e. 137 (1S Stat.. 470), we held that 
an order by the Circuit Court remanding a cause was not such 
a final judgment or decree ina civil action as to give us juris- 
diction for its review by writ of error or appeal. The appro- 
priate remedy it sucha Cause Wiis then by mandamus to compel 
the Circuit Court to hear and decide.” 

Again in Turner ¢s. Farmers’ Loan and Trust Company 
(106 U.S. 552), Mr. Justice Harlan, speaking for the court, 
suid ( page cbedad) o— 

“The act of IS75, for the first time in the legislation of Con- 
gress, declares that an order of the Circuit Court remanding a 
cause may, in advance of the final judgment or decree therein, 
may be reviewed by this court on writ of error or appeal, as 


the case may require the one or the other mode to be pursued. 
Prior to that act the remedy, in that class of cases, was by 
mandamus to compel the Circuit Court to hear and determine 
the cause.” 

And, finally, in Morey vs. Lockhart (123 U.S., 56), the court, 
speaking by the chief justice, reiterated the rule in the follow- 
ing language (page 57) :— 

“ Before the act of March 3d, 1875, there could be no appeal 
from an order of the Circuit Court remanding a suit which had 
been removed, because such an order was not a tinal judgment 
or decree in the sense which authorizes an appeal or writ of 
error.” 


II. By the last paragraph of section 5 of the act of March 
3d, 1875, it was provided that “the order of said Cireuit 
Court dismissing or remanding said cause to the State Court 
shall he reviewable by the Supreme Court by writ of error or 
appeal as the case may be.” 

Reference need not, of course, be made to the numerous 
cases in which, under the authority here conferred, this court 
reviewed the orders of the Circuit Court refusing to remand or 
remanding causes to the State Court. 


III. By section 6 of the act of March Sd, 1887 (24 Statutes 
at Large, 552, 555, the verbal errors occurring in such act 
being corrected by the act of August 15th, 1888, 25 Statutes at 
Large, 455), the jurisdiction conferred on this court by the last 
paragraph of section 5 of the act of March 3d, 1875, was ex- 
pressly repealed. Besides, the last paragraph of section 2. of 
the act of 1887, also provided that “ whenever any cause shall 


be removed from any State Court into any Circuit Court of the 
United States, and the Circuit Court shall decide that the cause 


was improperly removed, and order the same to be remanded 
to the State Court from whence it came, such remand shail be 
immediately carried into execution, gud no appeal or writ of 
error from the decision of the Cirentt Court so re marnedling such 


CUHSE shall he allowed,” 
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These respective provisions of the act of ISST were consid- 
ered in this court at its October Term, ISS7, in three cases, to 
wit :— 

In Morey rs. Lockhart (123 U.S., 56), it was held that since 
the act of 1807 took effect this court had no power to review, 
on appeal or writ of error, an order of a Circuit Court remand- 
ing a cause to a State Court which had been removed and re- 
manded affer the passage of the act of ISS7. The Chief Justice, 
after alluding to the language of the’ act, remarked (page 
oi )i— 

“ It is difficult to see what more could be done to make the 
action of the Circuit Court final, for all the purposes of the 
removal, and not the subject of review in this court. lirst, it 
is declared that there shall be no appeal or writ of error in such 
a case, and then, to make the matter doubly sure, the only 
statute which ever gave the right of ‘such appeal or writ of 
error is repealed.” 

Then came Wilkinson vs. Nebraska (/bid., 286), in which the 
doctrine enunciated in Morey vs. Lockhart, supra, was applied 
to a ease Which had been removed from the State Court before 
the act of ISST7 took effect, but not remanded until a/lerwards., 
The Chief Justice, speaking on behalf of the court, said (page 
2598) s— 

“This provision” (i.e, the last paragraph of section 2 of 
the act of ISST) “when taken in connection with the repeal 
by section ie of the last paragraph of section D of the act of 
IS75, shows unmistakably an intention on the part of Con- 
gress to take away all appeals and writs of error to this court 
from orders thereafter made by circuit courts, remanding suits 
which had been removed from a State court, and this whether 
the suit was begun aud the removal had before or after the 
act of 1SS7.”’ 

And in Sherman vs. Grinnell (/4id., 679), the rule was ex- 
tended to acase where the suit was alike removed and _ re- 
manded before the act of ISS7 took effect. The Chief Jus- 
tice, after alluding to the two previous decisions made at the 
same term, added (page 680) :— 

“ Tere, however, the question reaches one step further, and 
requires us to determine whether we can take jurisdiction on 
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appeal or writ of error if the order to remand was made 
whilst the act of March 3d, 1875, c. 187 (18 Stat. 470), was in 
force, but the writ of error was not brought until after that 
of March 3d, 1887, went into effect, and we are opinion that 
we cannot. This is the logical result of what has already been 
decided. Until the act of 1875 there was no such jurisdiction. 
(Railroad Co. vs. Wiswall, 23 Wall., 507.) The provisions of 
that act giving the jurisdiction was repealed by the act of 1887 
without any reservation as to pending cases, the proviso in the 
repealing section having reference ‘only to the jurisdiction of 
the Cireuit Court and the disposition of the suit on its merits.’ 
(Wilkinson vs. Nebraska, wbi supra.) As a consequence of 
this tle repeal operated to take away jurisdiction in cases 
where the order to remand had been made but no appeal or 
writ of error taken, because ‘if a law conferring jurisdiction 
is repealed without a reservation as to pending cases all such 
eases fail with the law. (Railroad Co. vs. Grant, 98 U.S, 
398, 401, and the cases there cited.) It follows that we have 
no jurisdiction of th's writ of error, and it is accordingly dis- 
missed.” 

Subsequently, and in the same term, a motion was made by 
the plaintiff in error for a mandamus to compel the Circuit 
Court to grant a rehearing of its order remanding the cause. 
This court refused to issue the mandamus. (dn re Sherman, 
124 ULS., 364.) 

And, finally, at the October term, ISS8, in Chicago, B. and 
®. R. R. Co. rvs. Gray (151 U.S... 396), the court reiterated the 
doctrine enunciated by it in Sherman vs. Grinnell, supra. 

It is useful, too, To refer to Clark vs, Babbitt (103 U. S.), 
and to Morey vs. Lockhart (125 U.S.), as emphasizing again 
that an order remanding a cause is not in any just sense “a tinal 
judgment or decree in the action.” In the former case one 
of the contentions was that under the act of March 3d, 1875, 
no appeal or writ of error would lie from an order remanding 
or refusing to remand unless the matter in dispute exceeded 
the sum of 85000. This court, however, resolved that conten- 
tion in the negative, saying (105 U.S., page 610) :— 

“We think, also, this right of review has been given with- 
out regard to the pecuniary value of the matter in dispute. 
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There is no pecuniary limit fixed to our jurisdiction in the act 
of 1875 itself. Final judgments and decrees in the Cireuit 
Courts in civil actions cannot ordinarily be brought here for 
review unless the value of the matter in dispute exceeds $5000 
(Rev. Stat., Sects. 691, 692; 18 Stat., 315, ¢. T7, See. 3) 5 but an 
order of the Cirenit Court remanding avemoved snit to the State 
Court is in no just sense a final yudqment or decree in the 
action, It simply fives the court in which the parties shall qo 
on with their litigation.” 

In Morey vs. Lockhart it was contended that notwithstand- 
ing the last paragraphs of sections 2 and 6 of the act of ISs7 
the appeal would lie under section 693 of the Revised Statutes 
on account of the certificate of the judges holding the court 
that their opinions were opposed on the question of remand- 
ing; but, again, this court refused to uphold this contention, 
saying (126 U.S., page 5s): 

“That section (/. ¢., section 693) is as follows: § Any final 
judgment or decree in any civil suit or proceeding before a 
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circuit court, wherein the said judges certify, as 
provided by law, that their opinions were opposed, *  * 
may be reviewed and affirmed, reversed or moditied, by thie 
Supreme Court on writ of error or appeal, according to thie 
nature of the case, and subject to the provisions of law 
applicable to other writs of error or appeals in regard to bail 
and supersedeas.” But here there has been no judgment in 
the suit, and therefore this section does not apply. That was 
the ground on which an appeal was denied in Railroad Co. vs. 
Wiswall, supra, where it was said: “The order of the Cireuit 
Court remanding the cause to the State Court is not a ‘ fina! 
judgment’ in the action, but a refusal to hear and decide. 
No case can be brought up under section 693 until there has 
been a final judgment or decree in the suit.” 

To resume, this court has uniformly held: 

l. That prior to the act of March 3d, 1875, no appeal or 
writ of error lay to this court from an order of the Cireuit 
Court remanding a cause to the State Court, because such order 
was not made specifically appealable by any act of Congress, 
and because it was not a final judgment or decree from which 
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alone appeals or writs or error were permitted, but simply an 
order which only determined the court in which the case 
should proceed to final judgment or decree. 

2. That the authority to entertain such appeals or writs of 
error conferred by section 5 of the act of March 3d, 1875, 
was absolutely taken away from this court by the last para- 
graphs of sections 2 and 6 of the act of March 3d, 1887, 


even as to cases which had been removed from and remanded 
to a State court prior to the passage of such: act. 

3. That it was. difficult to see what more could be done than 
by the enactment of the last two paragraphs of section 2 of this 
act of March, 1887, to make the action of the Cireuit Courts 
final, for all the purposes of the removal, and not the subject 
of review in this court. 

Whether, in view of the plain language of such paragraphs 
and the interpretation so given to it by this court, a writ of 
mandamus would now lie, as it did prior to the aet of March 3d, 
1875, need not be discussed in this brief, for the decision of 


that point is not involved in this appeal. 


IV. In the light of the foregoing review of the prior legis- 
lation and decisions of this court, there is no difficulty in read- 
ing aright the act of Febrvary 25th, 1859 (25 Stat. at-Large, 
page 693), under which it is claimed that this appeal is author- ) 
ized to be taken. The act is as follows :—- 


Be at enacted hi the Senate and [House of Representatives of 
the United Stat 8 of elmerica ry Congr SS assembled : That in 
all cases where a final judgment or decree shall be rendered in 
a circuit court of the United States in which there shall have 
been a question involving the jurisdiction of the court, the 
party against whom the judgment or decree is rendered shall 


be entitled to an appeal or writ of error to the Supreme Court 
of the United States to review such judgment or decree witb- 
out reference to the amount of the same; but in cases where 
the decree or judgment does not exceed the sum of tive thou- 
sand dollars the Supreme Court shall not review any question 
raised upon the record except such question of jurisdiction ; 
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such writ of error or appeal shall be taken and allowed under 
the same provisions of law as apply to other writs of error or 
appeals, except as provided in the next following section. 

Sec. 2. That in cases of judgments or decrees mentioned 
in the first section of this act, and heretofore rendered, where 
the period of limitation for taking writs of error or appeals in 
other cases has not expired, appeals or writs of error may be 
sued out at any time within one year after the passage of this 
act. 

It will be noted that throughout the act the expression 
“final judgment or decree” is used, and that the writs of 
error and appeals provided therein can only be taken from 
such final judgments or decrees; that is to say, it must be a 
“ase, first, where a final judgment or decree has been rendered 
in the circuit court ; second, in which a question of the juris- 
diction of such court is involved; third, then the party 
against whom such judgment or decree is rendered, can review 
such judgment or decree without reference to the amount 
involved; fourth, in case the judgment or decree does not 
exceed the sum of 85000 this court can only review the ques- 
tion of jurisdiction. 

As this court had held, over and over again, prior to the 
passage of such act, that an order of remand was not a final 
judgment or deeree, and applying to such act the elementary 
canon of construction that * words and plirases, the meaning 
of which, in a statute, have been ascertained by judicial inter- 
pretation, are, When used ina subsequent statute, to be under- 
stood in the same sense (Sewing Machine Cases, 1S Wall, 584, 
and cases cited; also, Bishop on Written Laws, see. 97: Mason 
v. Fearson, 9 How. 848, 257: The Abbotsford, 98 U.S.. 
440-444; Maxwell on the Interpretation of Statutes, page 41); 
it would seem to follow conclusively that the aet, under which 
alone this appeal purports to have been taken and allowed 
herein, does not, while authorizing writs of error or appeals 
from a final judgment or decree, confer any jurisdiction on this 
court to entertain an appeal or writ of error from an order 
remanding a cause to a State Court. 

The act in question is couched not merely in perfeetly plain 
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and intelligible language, but its intent and meaning are su 
apparent as not to need any explanation. 
In conclusion, it is respectfully suggested that this court will 
not draw unto itself jurisdiction not plainly conferred on it, 
and which can only be supported by spelling out from language 
used in an act of Congress, © ich this court had heretofore 
consistently leld not to be conveyed by it. | | 
Should, however, the views above expressed not prevail, cig 
then we would call the attention of the court to the necessity, 
in view of the crowded condition of the docket, and of the 
great delay that would occur in the hearing of appeals or 
writs of error from orders remanding or refusing to remand | 
causes, of re-enacting a rule similar to the former thirty- A} 
second rule of this court, which, by reason of its limited lan- ; 
guage, fell with the repeal of the act of March 3d, 1875. 
INGERSOLL & PEYTON, 
CHARLES M. Da COSTA, 


SAMUEL DICKSON, 
hor Appellees 
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Answer of East Tenn., Va. & Ga. I’y Co. 
In the Chancery Court, Knoxville, Tennessee. 


NICHOLAS THoURON ef al. 
US ~= 4417. 


E. T., V.& G. R’y Co. et al. J 


To the Honorable Henry R. Gibson, chancellor: 

Answer of the East Tennessee, Virginia & Georgia R’y Co., one of 
the defendants herein, and without waiving all or any of the excep- 
tions it may have to the many and manifest errors In complainant’s 
bill contained, for answer to so muelh thereof as it is advised it is 
necessary to make answer unto says: 

First. This defendant has not suflicient information whereon to 
found a belief, and therefore requires strict proof thereof as to the 
allegations contained in paragraph first of said complainant’s bill, 

Defendant, further answering, says that the capital stock of the E. 
T., V.& G. R’y Co. is divided into five hundred and seventy thousand 
shares of the par value of one hundred dollars each, of which one 
hundred and ten thousand shares is first preferred stock, one hunr- 
dred and eighty-five thousand is second preferred stock, and two 
hundred and seventy thousand shares Is commen stock, 

That the market value of said first preferred stock is sixty-eight 
dollars per share; of second preferred stock, twenty-four dollars per 
share, and of common stock, nine dollars per share, and that if said 

compl’ts are the owners of the shares of stock, so as afore- 
2 said alleged in said paragraph first, that the market value of 

the stock owned by Nicholas Thouron is six thousand three 
hundred dollars; the market value of the shares owned by C. Sligo 
de Pothonier is forty-eight thousand dollars; the market value of 
the shares owned by Fredertek J. Burt is five thousand seven hun- 
dred doliars ; the market value of the stock owned by William J. 
Barr is one thousand eight hundred dollars; the market value of 
the stock owned by Edmund Allen is seventeen thousand one hun- 
dred dollars, in all seventy-eight thousand and two hundred dollars; 
that the market value of the entire stock of the def’t is now the 
sum of fourteen million three hundred and ninety-five thousand 
dollars. | 

Sécond. Deft, further answering, says that it admits that the 
allegations contained in paragraph second of complainant’s bill are 
true. 

Third. Def’t, further answering, savs that it admits that the 
allegations contained in paragraph third of complainant’s bill are 
true. 

Fourth. Def’t, further answering, says that it denies each and 
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every allegation contained in paragraph fourth of complainant’s 
bill. | 

Fifth. Def’t, further answering, says it denies each and every 
allegation contained in paragraph fifth of complainant’s bill. 

Sixth. Def’t, further answering, says it denies each and every 
allegation contained in paragraph sixth of complainant’s bill. 

Seventh. Def’t, further answering, says it denies that the control 
of the def’t company has been actually used by its directors for their 
own private and individual interest or to promote the interest of 
other properties owned or controlled by them or either of them. On 
the contrary def’t avers that its board of directors has at all times 
been faithful to the trusts reposed in said directors and each of them 
and have managed the property of this def’t for the best interest of 
its stockholders. 

Def’t denies that the proposed lease to the Richmond & 

o Danville R. R. Co. of the detendant’s property was made toa 

rival company or one whose interest it would. be to keep 

down the gross earnings of the def’t to the lowest point sufficient to 

yield the minimum rental guaranteed, or to divert all trade below 

Chattanooga and below Morristown to its own line without adequate 

provisions having been inserted in said lease to prevent such diver- 

sion or to secure far rates or an equitable division of revenue as in 
complainant’s bill alleged. 

Deft., further answering, says it is wickedly false and untrue, as 
alleged in complainant’s bill, that the so-celled minority directors 
of defendant assented and approved of the provisions of said lease 
without informing themselves as to the facts, was to the provisions 
which ought to lave been inserted in said lease in order to protect 
the line of the defendant from the diversion of its business, or that 
the said so-called minority directors acted without caution and 
vigilance in the making of said lease, or that after the attention of 
the so-called minority directors had been called to the facts that 
they showed themselves indifferent to the interest of the company 
or so Incompetent to understand the character and effect of the in- 
strument that they approved and issued to the stockholders a cir- 
cular, a copy of which is annexed to and marked Exhibit “ B” of 
complainant’s bill, 

It admits that it is true that said circular, marked Exhibit “ B,” 
was issued and circulated among the stockholders of the def’t com- 
pany by the persons whose names are thereto attached ; but, on the 
contrary, this def't avers that the so-called minority directors are 
men of the highest character and intelligence in the econmunity in 
which they live—John Greenough being a member of the firm of 
Poor & Greenough, large bankers and brokers of the city of New 
York; William L. Bull, being a member of the firm of Edward 
Sweet & Co., bankers and brokers of the said city of New York, and 
himself, president of the New York Stock Exchange; Richard Irvin, 

Jr., beingalso a large bankerand broker of said city ; George 
3 Cappell, being a member of the banking firm of Maitland, 
Phelps & Co., and chairman of the board of directors of the 
Denver & Rio Grande Railroad Co., and one of the largest and best 
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known houses of that line of business in the city ; Thomas I. Fow- 
ler, an attorney-at-law of New York city, having had a large rail- 
road experience and is president of the New York, Ontario & West- 
ern Railroad Company; Charles M. McGhee, formerly a resident of 
Knoxville and now of New York city, president of the Memphis & 
Charleston railroad, and well-known both in Tennessee and tn New 
York as a man of large and varied raifroad experience, and James E. 
Granniss, president of the Georgia Midland Railroad Company, a 
man of large railroad experience. 

The said directors, together with their codirectors of this deft 
company, gave careful and patient study to the terms and stipula- 
tions of said proposed lease and concurred therein, because they 
thought and deemed it for the best interest of this def’t company, 
and approved the same because, in their opinion, they ought so to 
do. Def’t denies that the credit of this deft has in any way been 
impaired by any action of its directors, and denies each and every 
other allegation in the first subdivision of paragraph seventh. of 
complainant’s bill not hereinbefore admitted. 

And in answer to subdivision second, def't says that it is false and 
untrue that Samuel Thomas at the time of the purchase of six mil- 
lion five hundred thousand dollars of the preferred stock of the E. 
T., V. & G. R’y Co., as set forth in the second subdivision of para- 
graph seventh of complainant’s bill, was the owner of or claimed to 
be the owner of the Southern Trust Company, but that he had no 
interest whatsoever therein, save the apparent ownership of suffi- 
cient stock to qualify him to serve asa director of said company ; 
that although legal title of enough of said stock to qualify him asa 
director of said Southern Trust Company stood in his name, yet tn 
truth and in fact he did not own the same nor did he own any stock 
in the said Southern Trust Company or have any interest whatso- 

ever therein. 
o And def’t, further answering, denies each and every allega- 
tion in subdivision seeond of paragraph seventh of complain- 
ant’s bill, except that the allegation that a majority of the members 
of the board of this def’t in Feb’y, 1887, were substantially the same 
as at present. 

And in answer to subdivision third of paragraph seventh of com- 
plainant’s bill def’t says the Mobile & Birmingham Railway Com- 
pany in the spring of 1887 was a projected line from Mobile to the 
lineof the Ek. T., V. & G. R’y Co. to a point near Selma, Alabama, 
and from a point near Brierfield, Alabama, north to Birmingham, 
in said State, so as to form a line for the EK. T., V. & G. R’y Co. to 
reach the Alabama coal fields and the manufacturing interests in 


-ang about Birmingham and Bessimer in said States. 


At the date mentioned sixty miles of rail had been laid and a 
costly bridge over the Tombigbee river was in course of construction 
and the work of grading and preparing the road-bed from Tombig- 
bee river Was in progress, about thirty-five miles thereof having 
been already graded; and def’t avers that there has been expended 
on that property up to the date aforesaid more than obe and a quar- 
ter million of dollars. The Mobile & Birmingham Railway Co. de- 
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sired to procure the means necessary to build its line to a junction 
with the E. T., V. & G. R’y Co. by an issue of its bonds secured by 
a mortgage upon the property, and in order to negotiate the bonds 
desired the endorsement and guarantee of the E.'T., V. & G. R’y Co, 
which said guarantee this def’t agreed to give provided the Mobile 
& Birmingham Railway Company would issue to it a majority of its 
capital stock, the authorized issue whereof was three million of dol- 
lars. The Legislature of the State of Alabama enacted a law author- 
izing such guarantee, and in accordance with its provisions a board 
of directors of the FE. 'T., V.& G. R’y Co., after carefully considering 
the question, agreed to and did endorse the bonds of the Mobile & 
Birmingham Railway Company to the amount of $2,500,000.00, and 
afterwards in the additional sum of $500,000.00, causing, however, 

before endorsing said additional sum of $500,000.00, to be 
6 executed by the said Mobile & Birmingham Railway Com- 

pany a waiver of its right to build north of the E. T., V. & 
G. R’y Co.’s main line so that the last-named company could build 
branches, which were then contemplated under the provisions of its 
extensive mortgage which, at the time of the original contract with 
said M. & B. R. R., but which had been before the guarantee of said 
$500,000.00, had not been authorized, and receiving from the Mobile 
and Birmingham Kailway Company, in consideration of such guar- 
atitee, a majority of the capital stock of said Mobile & Birmingham 
Railway Company. All the agreements and instruments in the 
transaction provided for the transfer to the KE. T., V. & G. R’y Co. 
of one % of the capital stock of said Mobile and Birmingham Railway 
Company; but, as a matter of fact, this def’t avers that the amount 
of capital stock received by it was about 90% of the entire issue, the 
remaining 10% being mostly held by various local subseribers in 
Alabama, and no part of the stock being held by or for either 
Samuel Thomas or Calvin 8. Brice. 

And def’t further says that the Mobile & Birmingham Railway 
Company has only recently been operated from Mobile to a connec- 
tion with the k. TL, V. & G. R’y Co., and it is only within the last 
two months in a condition to be operated as a trunk-line road. 
When so operated the def’t believes and charges the fact to be that 
said Mobile & Birmingham Railway Company will begin to make 
reasonable earnings, and when the extension to the coal fields north- 
west of Brierfield is made sufficient, offers and propositions of busi- 
ness having already been submitted to this def’t by coal and iron 
companies along the line of said railroad, to insure to the line to 
Mobile a net profit of much more than sufficient to pay the interest 
on its final mortgage bonds. 

Deft believes that the stock received for sueh endorsement and 
guarantee will become a souree of profit to it, increasing as the busi- 
ness along such line is developed. 

Def 't, further answering, says that the allegation charging 

7 a conspiracy on the part of George Scott or any other person 
with Samuel Thomas and Calvin 8S. Brice or either of them 

in relation to the matter of the Mobile & Birmingham Railway 
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Company or in connection with any other matter concerning this 
defendant or its business is maliciously false and untrue. 

And deft further avers that the entire transaction of the M. & B. 
R’y Co. was carefully examined before it was entered into by the 
board of directors of the E. T., V.& G. R’y Co. other than said 
Thomas and Brice, and approved and endorsed by the individual 
members of the board owning a controlling interest in the Ek. 'T., V. 
& G. R’y Co. and having no interest whatever otherwise in the M. 
& Bb. R’y Co., and all expenditures from the proceeds of the sale of. 
the bonds were made upon the supervision of the regular officers 
of the E. T., V. & G. R’yv Co. without profit or diversion to any per- 
son or persons or corporation whatever; and def’t further avers that 
Calvin 5. Brice has not and never has had any ownership in any 
bonds of the M. & B. R’y Co. 

Def’t, further answering, says that at a meeting of the stock- 
holders of the Ek. T., V. & G. Ry Co. held at Knoxville, Ten- 
hessee, on the 16th day of November, ISS7, the printed report of 
the president of this deft was submitted to said stockholders in 
which was set forth the fact connected with the M. & B. R’y Co. 
and the action of the E. T., V. & G. R’y Co. connected therewith. 

The said report was adopted by said stockholders and the action 
of the executive officers of the company therein was approved, 
ratified, and contirmed. 

That at said meeting four hundred and sixty-eight thousand and 
five hundred and sixteen shares of the stock of the deft company 
was present either in person or by proxy. 

And def’t, further answering, says that all the money derived 
from the sale of the first-mortgage bonds of the M. & B. R’y Co. 

and all sums raised in connection with the said railroad have 
§ been used for no other purposes than in — connection. 

And def’t, further answering, says that it admits that the 
five hundred thousand dollars in extension bonds of the def’t were 
paid for for the aequirement of the capital stock of the Walden 
Ridge railroad, and it admits that Mr. E. R. Chapman, the president 
of the said railroad company, was a member of the firm of Moore «& 
Schley, and that Jolin G. Moore, a director in the def’t corporation, 
was also a member of the said firm. 

Defendant denies that said property was worthless or that it was 
purchased from the firm of Moore & Schley, and announces as 
wickedly false and untrue the assertion that the same was made in 
order to secure the approval of the said John G. Moore, as a director 
of this def ’t, to the policy cf the said board of directors. 

Def ’t denies specifically that the property of the Walden Ridge 
railroad is or was worthless; but, on the contrary, avers that it was 
and is worth more than the amount paid for it, and that this def’t 
can now sell and dispose of it in the market—the Walden Ridge 
railroad—for all that it cost this defendant; but that it would be 
greatly detrimental to the interests of the k.'T., V. & G. R’y Co. to 
part with the same. The Walden Ridge railroad has been built 
from the line of the Cincinnati Southern railroad into the coal fields 
of ‘Tennessee, which constituted a great source #f the business of the 
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Knoxville & Ohio railroad, seven-elevenths of the capital stock of 
which said railroad belongs to this defendant. 

Def’t avers that the Walden Ridge railroad remained outside of 
the E.T., V.& G.r’y system, and an enormous amount of coal would 
have been diverted from that system to the line of the Cincinnati 
Southern, to the great loss and damage of the E. T., V. & G. R’y Co. 

Asa matter of fact, def’t avers that the development of the iron 
and coal regions lying in this territory is one of the most important 
features in the policy of its board of directors and is extremely ad- 
vantageous to the corporation defendant. 

And in answer to the allegations of subdivision fifth of para- 

o graph seventh of complainant’s bill def’t denies that either 

Samuel Thomas or Calvin 8. Brise or E. J. Sanford or any 

other director of the E. T., V. & G. R’y Co. have or had any interests 

in the stock of the Knoxville & Ohio Railroad Company, except to 
qualify them to act as directors thereof. 

Def’t admits that it, The E. T., V. & G. R’y Co., owns about two- 
thirds of the stock of the Knoxville & Ohio R. R., but they deny 
that said Brise, Thomas, or Sanford or either of them procured the 
purchase thereof by the def’t, but, on the contrary, aver that the I. 
T., V. & G. R’y Co., predecessor of this company, owned precisely the 
same amount of stock the def’t now owns in said Knoxville & Ohio 
Railroad Co. for more than seven years last past and for atime ante- 
dating any connection of any of the present directors with the E. T., 
V.& G. R’y Co. 

Def’t avers that it acquired its ownership in said stock under the 
terms of its purchase from the parties who purchased the line of the 
EK. 'T., V. & G. R’y Co. at master’s sale in foreclosure proceedings. 

Deft admits that the lease of the Knoxville & Ohio R. R. Co. has 
been authorized to be made by the board of directors of both com- 
panies, but denies that by the terms of said lease there is any dis- 
crimination or advantage to either of the parties thereto or of the 
stock or bond holders thereof, but avers that said lease was so au- 
thorized simply for the purpose of reducing the general expenses in 
the management of the property. 

Respondent, further answering, says that said lease has not been au- 
thorized by the stockholders of deft company, as is required by the 
statutes of the State of Tennessee before such a lease can take effect, 
and that concerning the execution of said lease compl’ts can have 
full and adequate relief, if they are entitled to any, at the meeting of 
the stockholders, which under the laws of the State of Tennessee 
must be ealled for the purpose of considering the propriety of au- 
thoriziag the execution of said lease, without any interference what- 

soever in that behalf by a court of equity. 
10 And in answer to the allegations of subdivisidn sixth of 

paragraph — of said complainants’ bill def’t says that it denies 
that either Samuel Thomas, Calvin 8. Brice, E. J. Sanford, or any 
other director of the E. T., V. & G. R’y Co. owns mineral lands in 
the State of Tennessee, as in said subdivision of said paragraph 
alleged. | 
Def't admits that said Thomas, Brice, and Sanford are the owners 
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of stock in companies owning mineral lands in said State. Def’t 
denies that said last-named persons or either of them caused to be 
constructed a short line of road called the New River railroad, but 
def’t avers that said short line of road had been built and con- 
structed long before the connection of any of said last-named _ per- 
sons with the said EK. T., V. & G. R’y Co. 

Def’t admits that differences arose between Heck and Petree and 
others as to the furnishing of cars and shipment of coul which were 
in nowise induced the — ownership of any of the directors of this 
def’t in either the New River railroad or any lands in the State of 
Tennessee. 

Def’t says that the Knoxville & Ohio Railroad Company owned 
at the time of said differences nearly a majority of the stock of the 
New River Railroad Company; that one Ileck, of the firm of 
Ileck & Petree, has for a long time been president of said New 
River Railroad Co. and a large owner of coal lands on the line of 
therailroad. Hehad shipped large quantities of freightover said line, 
was largely indebted to the said R. R. Co., and refused to account 
therefor, which gave rise to the difference between the E. T., V.& G. 
R’y Co.and the said Heck ; that in order to induce the said Heck to 
make an accounting to said New River railroad, which stock as 
aforesaid was largely owned by the Knoxville & Ohio Railroad 
Company, the stock of the latter railroad being owned by the 
Kk. T., V. & G. R’y Co., the def’t adopted measures or attempted to 
do so to force said Heck to said accounting. 

Def’t admits that said differences, so far as the same relate 

1] to the furnishing of cars and shipment of coal, became the 
subject of legal proceedings before the Interstate Commerce 
Commission. The Interstate Commerce Commissioners, having 
considered the same, gave an opinion, and although this defendant 
has been advised that said decision is not legally binding upon it, 
still it has carefully followed the same froin the date of its rendition, 
and nothing contrary thereto since the decision aforesaid has at any 
time been done by this defendant or its officers, agents, or servants. 

Kighth. And the def't,, further answering, says, in answer to the 
allegations of paragraph — of complainants’ bill, that it is false and 
untrue that a majority of the directors of this defendant have an 
interest by reason of their ownership of the stock of the Perminal 
Railway and Warehouse Company and the Richmond & Danville 
R. Kh. Co. direetly adverse to the interests of the BE. T., Vo. & G. Rey 
Co., or that the minority directors have shown their Inability to pro- 
tect the interests of the stockholders of the defendant company, and 
that there have been any fraudulent dealings by any of the direet- 
ors of this dei’t with it, or that any of the directors have taken ad- 
vantage of their position as officers and directors In any Way, man- 
her, or form, or that a majority of the present board of the deft is 
unscrupulous and cannot safely be entrusted with the Inahagement 
and control of its property. 

Deft denies each and every allegation contained in said para- 
graph. 

Ninth. And, further answering, this deft avers that the present 
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board of directors of this def’t did not constitute its board of direct- 
ors at the time of either its acquirement of the Walden Ridge Rail- 
road Company or its endorsement of the Mobile & Birmingham 
Railway Company’s bonds or of the suit instituted against it before 
the Interstate Commerce Commissioners by Heck & Petree. Upon 
the contrary, it avers that its present board of directors was elected 
upon the 21st of November, 1888, by a vote of 287,650 votes of its 
stock, at a meeting held in the city of Knoxville, in the State of 

Tennessee, at which said meeting said complainant, C. Sligo 
12 de Pothonier, was represented by proxy. 

That long prior to the holding of said meeting all of the 
charges asserted in the complainants’ bill had been made public by 
publication in the daily newspapers in Knoxville, Tennessee, by 
similar publications of the city of New York and in the city of 
Richmond, Virginia, and by printed circulars, and were well known, 
as this def’t is informed and believes and so charges the fact to be, 
by the complainants herein. 

And def’t avers that all of said charges save those relating to the 
lease of the Richmond & Danville R. R. Co. were so circulated and 
put in print by a minority of the stockholders of the Richmond & 
West Point Terminal Railway and Warehouse Company in a con- 
troversy concerning the election of directors for said company held 
on the twenty-first day of November, 1888; that said charges, when 
so made, were refuted aud in such manner to satisfy and convince 
those who made the same that they were unjust, unfounded, and 
untrue. 

And def’t avers that the said charges are now repeated by compl’ts 
herein with full knowledge of said facts and with full knowledge 
that the same were thus openly made and refuted long prior to the 
election of the present board of directors of the KE. T., V. & G. 
R’y Co. 

Tenth. And, further answering, this def’t avers that these com- 
plainants are not maintaining this suit nor have they brought the 
same for the purpose of redressing any wrong or injury that they 
or either of them have sustained; that, on the contrary, this def’t 
avers that the same has been instituted, prosecuted, and instigated 
nominally in the name of complainants, but really for the benefit of 
the Norfolk & Western Railroad Company, a corporation of the 
State of Virginia: that the said Norfolk & Western -R. R. Co. is a 
competitor for business in the State of Tennessee and elsewhere 
with the Richmoud & Danville Railroad Company, the lessee in the 
lease referred to in complainants’ bill; that for a long time it has 
beeu enjoying extensive privileges afforded to it by the E. T., V. & 

G. R’y Co.; that ever since the completion of the E. T., V. & 
13 (r. railroad, in 1881, until recently the Norfolk & Western 

Railroad Co. was its only eastern outlet, and the territory 
served by its defendant and its patrons obliged to submit to such 
extortions in rates as said Norfolk & Western R. R. Co. might in- 
flict. 

That recently the Richmond & Danville R. R. Co. has opened an- 
other line to Paint Rock from the eastern seaboard, giving another 
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eastern outlet to this def’t and its patrons, and has put that line in 
condition for through business. 

That the Norfolk & Western Railroad Company has, as this def’t 
is informed and believes, caused this litigation to be begun and car- 
ried on and has done various other things for the purpose of annoy- 
ing and harassing the EF. ‘T., V. & G. management and forcing it to 
give to said N. & W. R. R. exclusive rights in East Tennessee as well 
as that of the Richmond & Danville and Richmond & West Point 
Terminal Railway and Warehouse Companies, to the detriment of 
the KE. T., V. & G. R’y Co. and to the detriment of the citizens along 
its line, depriving them of facilities for the lawful interchange of 
business; that this bill has been filed simply as a retaliatory meusure 
as against this def’t and its individual directors because the def’t 
has executed and its board of directors have authorized the exeeu- 
tion of said lease. 

This def ’t further avers that this suit has neither been instituted 
nor is being prosecuted in the interest of complainants, but that the 
same is being carried on nominally in their names for the benefit 
of the Norfolk & Western R. R. Co.; that the chief solicitors in this 
suit are the solicitors in New York and Philadelphia of the N. & 
W.R.R. Co. Def’t avers and charges, therefore, that this suit is 
not being prosecuted and maintained in good faith by compl’ts for 
their own benefit, but that they are lending themselves to the N. & 
W. R. R. Co. in its proseeution, in which latter-named company 
complts and each of them are large stockholders and have large 

interests. 
14 That if any of the grievances exist as set forth in said bill 
the same can be remedied by application of the compl'ts to 
the def ’t or its board of directors, but that no such application has 
ever been made, and that this deft corporation avers that it is well 
able by its board of directors and its corporate organization to regu- 
late its Internal affairs, and that no just complaint by any of its stock- 
holders has ever been made which has not received Immediate atten- 
tion, and whenever a just cause for complaint existed the wrong, 
whatever the same has been, has been righted. Wherefore, upon 
final hearing hereof, def’t prays that the injunction heretofore 
allowed herein pendente lite may be dissolved; that the complain- 
ants’ bill herein may be dismissed, and that it may go hence with- 
out day and recover its costs herein expen led. 
EAST TENNESSEE, VIRGINIA & 
GEORGIA RAILWAY COMPANY, 
By SAMUEL TILOMAS, President. 

HOADLEY, LAUTERBACIL & JOLINSON, 

W. M. BAXTER, 

ANDREWS & THORNBURGI, 

HENDERSON & JOHRLIUON, 

Nolicitors for Complainants, 

EDGAR W. JOHNSON, 

W. M. BANTER, 

GEORGE ANDREWS, 

Of Counsel. 
2—1263 
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STaTeE OF TENNESSER. City and County of New York : 


Samuel Thomas, being sworn, makes oath and says that he 1s 
president of the E. T., V. & G. R’y Co., a corporation duly incorpo- 
rated under the laws of the State of Tennessee; that the allegations 
contained in the foregoing answer so far as the same are stated as of 
hisown knowledge are true, and those which are stated upon infor- 
mation and belief he believes to be true. 

SAMUEL THOMAS. 


Sworn to before me this 21st day of January, 1889. 
Ss. F. SULLIVAN, 
Notary Public. 


15 inswer of Richmond & West Point Terminal Railway & Ware- 
house Co. Filed Jan’y 23rd, 1889. W. L. Trent, C. & MM, 
by W. A. Galbraith, D. C. & M. 


- In the Chancery Court, Knoxville, Tennessee. 


Nicnotas THouron, C. Stico pe Pornonter, Trading as C. Sligo ) 
de Pothonier & Co.; Frederick J. Burt, Trading as Frederick 
Burt & Co.; William J. Barr, and Edmund Allen and A. G. 
Sharp, Plaintiffs, 

against ° 

E. T., V. & G. R’y Co., a Corporation Existing under the Laws of 
Tennessee and Georgia, and Richmond & West Point Terminal { 
Railway and Warehouse Company, a Corporation Existing { 
under the Laws of Virginia; John H. Inman, Samuel Thomas, 
John G. Moore, Calvin S. Brice, C. M. MeGhee, T. M. Logan, 
George 5. Scott, Alfred Sully, John Greenough, William L. 
Bull, Richard Irvin, Jr., George Cappell, Thomas P. Fowler, 
James E. Granniss, E. J. Sanford, and W. J. Chisholm, De- 
fendants. 


j 


Answer of The Richmond & West Point Terminal Railway and | 
Warehouse Company. ' 


To the Hon. Henry R. Gibson, chancellor: 

Now comes The Richmond & West Point Terminal Railway and 
Warehouse Company, one of the def'ts herein, and, without waiving 
all or any of the exceptions it might have to the many and mani- 
fest errors In Complainants’ bill contained, for answer to so much 
thereof as itis advised it is necessary to make answer thereto, says— 

First. That so far as tne allegations contained in the first para- 
graph of complainants’ bill filed herein 7s concerned this def’t says 
it has no knowledge of the truth of said allegations nor information 
enough to form any judgment as to whether the same are true or 
otherwise, and therefore denies the same and requires strict proof 
thereof. 
16 Second. In answer io the allegations of paragraph second 
of said bill this def’t admits the truth of the same. ¢ 


’ 
! 
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Third. Jn answer to the allegations of paragraph third this def’t 
admits the truth of the same. 

Fourth. In answer to the allegations contained in the fourth par- 
agraph of complainants’ bill this def’t says that it is a corporation 
organized under and by virtue of the laws of the State of Virginia 
and is a resident and citizen thereof, and denies each and every 
other allegation in said paragraph contained, but avers it had full 
power to purchase and has now lawful authority to hold and own 
shares of the capital stock of the E. T., V. & G. R’y Co., to vote 
thereon, and to exercise each and all the rights of a stockholder in 
said corporation. 

Fifth. And, in answer to the allegations contained in the fifth 
paragraph of complainants’ bill, def’t denies each and every of the 
same. 

Sixth. Def’t, further answering, deny each and every allegation 
contained in the sixth paragraph of complainants’ bill. 

Seventh. Further answering, def’t denies each and every alle- 
gation contained in the seventh paragraph and of each of the 
subdivisions of the seventh paragraph in the complainants’ bill con- 
tained. 

Kighth. And, further answering, this def’t says that it adopts 
and reasserts all the allegations contained in paragraph tenth of 
the answer of the E. T., V. & G. R’y Co., filed herein, as completely 
and particularly as if the same were set forth herein, and prays that 
the same may be taken as part hereof, reference being made to said 
paragraph tenth of said answer for more particularity. 

Wherefore, upon final hearing hereof, def’t prays that the injunc- 
tion heretofore allowed berein jt ndente lite nav be dissolved ; that 
complainants’ bill herein be dismissed, and that it may go hence 

without day and recover its costs herein expended. 
17 THE RICHMOND & WEST POINT TERMINAL 
RAILWAY & WAREHOUSE CO., 
By JOUN H. INMAN, President. 
BARROW & THOMAS, 
HMOADLEY, LAUTERBACH & JOHNSON, 
Sol’s for Respondents. 

POPE BARROW, : 
EDGAR M. JOHNSON, 

Of Counsel. 


STATE OF New York, 
¥* ’ . a . p SS e 
( ily and County of New J ork, j 


John H. Inman, being duly sworn, makes oath and says that he 


‘Is president of the Richmond & West Point Terminal Railway and 


Warehouse Company, a corporation duly incorporated under the 
laws of the State of Virginia; that the allegations contained in the 
foregoing answer, so far as the same are stated as of his own knowl- 
edge, are true, and those which are stated upon information and be- 


lief he believes to be true. 
JOHN HL. INMAN. 
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Sworn to before me this 21st day of January, 1889. 
GEORGE W. VULTEE, 
Notary Public (49), C. & C. of N. Y. 


Petition of A. G. Sharp. Filed Dec. 29th, 1888.  W. ZL. Trent, C. & M. 
In the Chancery Court of Knox County. 


Nicno.tas THouron et al. 
vs. = 4417. 
KE. T., V. & G. R’y Co. et al. 


To the Hon. Henry R. Gibson, chancellor, Xe. : 


Your petitioner respectfully shows unto your honor that he is a 
resident of Hamilton county, Tenn.; that he is the owner In his 
own right of fifty shares of the common stock of the E. T,, 
18 V. & G. Ry Company, and as such he desires to become a 
party co-complainant in the above-entitled suit, and bear his 
proportion of the expenses thereof, and share the benefits sought 
thereby 
To that end petitioner prays to be allowed to become a co-compl’t 
in said suit and join in the prayer for relief therein prayed, and in 
duty bound he wil! ever, Xe. 


A. G. SHARP. 


Sworn to and subscribed before me this 29th day of December, 
1888. 
W. L. TRENT, C. & J. 


I hereby acknowledge myself security for the costs incident to 
this petition. 


WILLIAM RULE. 


SATURDAY, December 29th, 1888. 
Court met pursuant to adjournment. 
Present and presiding: The Hon. Henry R. Gibson, chancellor. 
The record of Saturday, Dee. 22nd, read, approved, and signed, 
and the following additional proceedings were had, to wit: 


Order. 


NICHOLAS THOURON ef al. 
vs, = 4417. 
Ky. T.. V.& G. R’y Co. e al. 


A. G. Sharp, having filed a petition.in this cause to be made a 
party co-complainant in this cause, it is ordered that the prayer of 
suld petitioner be granted upon petitioner joining in the bond for 
costs heretofore given in this cause; and, petitioner having com- 
plied with said condition, he is hereby madea party co-complainant. 
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19 SATURDAY, February 2nd, 1889. 


Court met pursuant to adjournment. 
Present and presiding: The Hon. Henry R. Gibson, chancellor. 
The record of Saturday last was read, approved, and signed, and 
the following additional proceedings were had, to wit: 


NICHOLAS THouron ef al. 
Us. = 4417. 
E. T., V. & G. R’y Co. et al. 


Be it remembered that this cause came on to be heard before the 
Hon. Henry R. Gibson, chancellor, upon all the proceedings herein- 
before had in this cause, but now especiaily upon a transeript of an 
order made by the United States circuit court for the northern 
division of the eastern district of Tennessee removing this cause 
from this court to the said United States cireuit court, which trans- 
script is in the words and figures following: 

Be it remembered that at a circuit court of the United States 
begun and held for the northern division of the eastern district of 
Tennessee, at the Federal court-room, in the city of Knoxville, within 
said district and the sixth circuit, on the second Monday, it being 
the 14th day of January, A. D. 1889—present and presiding, the 
Hon. D. M. Key, judge of the United States district court for the 
eastern and middle district of Tennessee—the following proceedings 
were had, to wit: 


Monpay MornNinoG, January 28th, 1889. 


Court met pursuant to adjournment. 
Present and presiding: The Hon. D. M. Key, judge, &e. 


NIcHo.tas THouron et al. ) 
Us, 


E. T., V. & G. R’y Co. ef al.J 
Order upon Petition for Removal. 


It appearing to the court from the petition filed in this cause 
and the affidavits thereto attached that from prejudice or 

20 local influence petitioner, the Richmond & West Point Ter- 
minal Railway and Warehouse Company, will not be able to 
obtain justice in the chancery court of Knox county, Tennessee, or 
in any other State court to which said petitioner as deft may or 
could, under the laws of the State of Tennessee, have the right on 
account of such prejudice or local influence to remove this cause, and 
that it is therefore entitled to have the removal which it seeks. It 
is accordingly ordered that this cause be and the same is hereby re- 
moved from said chancery court of Knox county to this court upon 
the petitioner giving bond with security for costs In the sam of one 
thousand dollars, which is accordingly done, and that notice of this 
order be served upon said chancery court of Knox county, Tennes- 
see, and that said court and the clerk thereof be, and is hereby, re- 
quested to furnish, upon application of petitioner and the payment 
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of the lawful fees therefor, a copy of the record on file in said court 
in this cause to be filed in this court. 


EASTERN District or TENNESSEER, 88° 


I, H. H. Tavlor, clerk of the United States cireuit court for said 
district, do hereby certify that the foregoing is a full, true, and per- 
fect copy of an order made in the cause mentioned in the caption as 
the same appears of record in my office. 

Witness my hand and official seal this 30th day of January, 1889. 

H. H. TAYLOR, Clerk, 
By J. T. CA RTER, Deputy Clerk. 


The court is therefore pleased to decree that the clerk & master 
of this court at once proceed to make a full, true, and perfect tran- 
script of the record in this cause to be filed in said United States cir- 
cuit court, and that all further proceedings in this cause in this 
i court be suspended so long as this cause may remain in said United 
| States circuit court or until it shall be remanded to this court. 


?1 Rule Docket Entries. 
1888, Dee. 20.—Bi!l filed, Pros. bond, $2.50. Ingersoll & Peyton, 


sec't’ys. 
“ “ Sub. to ans. and 2 copies issued to Knox Co. 
” 26.—Copy of bill, 9,500 w. to Andrews & Thornburg. 
is 20.—Petition of A. G. Sharp filed. Wm. Rule, see’t’y. 


Notice given to George Andrews. 


‘i 


‘é 


1889, Jan’y 


sé 


si “A. G. Sharp allowed to become party, T. 1. 


Copy of bill (9,000 w.) to Win. M. Baxter. 


23.—Answer oi E. T., V. &G. R’y Co. filed. Notice given. 
‘6 


: R.&W.PtT. Co. “ 7 


1 ol.—Transcript from Federal court filed. 
Feb’y 2.—Transcript forwarded to Federal court, T. 110. 


Bill of Cost. 


ia isctes tect sini itininh eects nln teed $2 50 
RI si censteninines wideepnesibandtiicien mai amine emnnemen iantemapiliiiinranmeniinnedl $2 00 
C.& N., W. L. Trent, filing bill, 25; pros. bond, 7 79; sub. to 

ans., 79; 2 copies bill 1900, a to ans., 70; 2 copies, 00; 

filing 2 ans., 50; 5 notices, 75; 2 orders, 50; filing peti- 

tion, 25 : aff’ t, 25; sect’y, 25; 2 rules, 20; 3 dockets, 30; 

eehoscne Gennes, Ges Gat enek, BO.) inne nnesunenns $25 50 
ee ee a re mR $2 00 


| $52 OV 
188Y, Feb. 2, transferred to Federal court. 


STATE OF ‘TENNESSEE, 
Knox County, 


> SS. 


I, W. L. Trent, clerk. & master of the chancery court at Kuoxville, 
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Tennessee, do hereby certify that the foregoing transcript of 44 
pages and the papers sent herewith marked “21 to 4” (inclusive), 
“W. A. Galbraith, D.C. & M.,” contain all the reeord and proceed- 
ings had in said court in the ease of Nicholas Thouron et al. vs. E. 

T., V. & G. R’y Co. et al., = 4417. 
22 Given under my hand and seal of said court, at office in 

Knoxville, Tennessee, this March 16th, 1889. 

W. L. TRENT, C. & JL 
[SEAL. ] By W. A. GALBRAITH, D.C. & 4M. 


C. & M., W.L. Trent, transeript, 82,500 w., $32.50; seal, 50_-. $55 00 


(Endorsed :) Filed April 1, 1889. TH. Hl. Taylor, clerk. By J. T. 
Carter, D. C. 


23 Prosecution Bond. 


In the Circuit Court of the United States for the Northern Division of 
the Eastern Dist. of Tennessee. 


NicuHo.as THouron et al. ) 
om 


- wa tae G. R’y Co. etal. j 


Know all men by these presents that we, The Richmond & West 
Point Terminal Railway and Warehouse Company and R. N. Ilood 
are held and firmly bound unto Nicholas Thouron, C. Sligo de Po- 
thonier & Co., Fred. J. Burt & Co., W. J. Barr, Edmund Allen, and 
A. G. Sharp in the penal sum of one thousand dollars; to the pay- 
ment whereof we bind ourselves and each of us and each and every 
of our several heirs, executors, and administrators, jointly and sever- 
ally, firmly by these presents. 

Witness our hands on this the 28th day of January, 1889. 

The condition of this bond is such that the said Richmond & 
West Point Terminal Railway and Warehouse Company has this 
day filed a petition in the cireuit court of the United States as stated 
in the caption of this bond to remove the cause above stated to said 
circuit court of the United States from the chancery court of Knox 
county Tennessee. 

Now, if the said Richmond & West Point Terminal Railway and 
Warehouse Company shall prosecute said petition with effect, or in 
failure thereof pay and satisfy all costs that may be adjudged against 
it in said cause, or on failure of said def’t, if convicted, to pay and 
satisfy said costs, if the said plaintiff shall pay the same, then this 
bond to be void; otherwise to remain in full foree and virtue. 
RICHMOND & WEST POINT TERMINAL RAIL- 

WAY & WAREILOUSE COMPANY, 

R. N. HOOD, Sol. [SEAL. | 
R. N. HOOD, Sceurity. 


Attest: J.T. CARTER, Dep. Clerk. 
(Endorsed :) Filed 28 day Jan’y, 1889. I. Hl. Taylor, cl’k, by J.T. 
Carter, D. C. 
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24 Replication & Demurrer. 


In the Circuit Court of the United States for the Northern Division 
of the Eastern District of Tennessee. 


NIcHOLAS THouron ef al. 
No. —. 


Us. 
THE E. T., V. & G. R’y Co. e¢ al. 


And now comes the defendant, The Richmond & West Point 
Terminal Railway and Warehouse C any, by Pope Bi y and 

erminal Railway and Warehouse Company, by Pope Barrow anc 
R. N. Hood, its solicitors, and not waiving its right to insist that 
the pleas of complainants are insufficient in law files this its replica- 
tion to the several pleas of the compl’ts, Nicholas Thouron, Fred- 
erick J. Burt, Wm. J. Barr, Edmund Allen, filed by them to the 
jurisdiction of this court: 


I. 


And for replication to the first plea of said compl’ts this def’t 
says that it is not true that this suit does not involve a dispute or 
controversy between plaintiff, a citizen of Tennessee, to wit, A. J. 
Sharp, and this defendant or the Richmond & Danville R. R. Co. ; 
and this def’t avers that this suit does not in fact involve a dispute 
and controversy between the said A.G. Sharp, who is a citizen of 
the State of Tennessee, and this defendant, which is a citizen of 
the State of Virginia. 

I. 


And for replication to the second plea of said compl’ts filed as 
aforesaid this det’t, reserving its right to insist that said plea is in- 
sufficient in law, says that it is not true that there is no matter in 
dispute between said A. G. Sharp and this defendant or the Rich- 
mond & Danville Rh. R. Co., which exceeds, exclusive of interest 
and costs, the value of $2,000.00; and def’t avers that the matter in 

dispute in this cause between the said A. G. Sharp, compl’t, 
25 on the one side and this deft on the other side, to wit, the 
right of compl’t in this cause to the relief prayed by the bill 
therein against this defendant, exceeds the sum or value of $2,000.00. 


Ii. 


And for replication to the third plea of complainants’ bill, filed 
as aforesaid, this def’t, reserving its right to insist that said plea is in- 
sufficient in lay, says that said A. G. Sharp was not properly or col- 
lusively joined asa party complainant to this suit and was not joined 
as such compl’t for the purpose of creating a case removable to this 
court from said State court, and it is not true that said A. G. Sharp was 
joined as a party complainant to said suit nor for the bona fide pur- 
pose of prosecuting said suit, but merely in form and at the request 
of this defendant to oust said State court of its jurisdiction and to 
remove said suit to this court. 
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And this defendant, as to the fourth plea, says that the same is not 
sufficient in law, and that it is not bound to answer the same. 


7 
This defendant demurs to said fifth plea, and says that it appears 
by the record of said suit that the order for the removal of said suit 
heretofore made is conclusive of the facts on which it is based, and 
that said compl’ts are estopped by the said order of removal from 
now alleging that it is not true that from loeal influence or preju- 
dice this deft will not be able to obtain justice in said State court. 
Wherefore this defendant prays that said several pleas may be 
dismissed. 


POPE BARROW, 
R. N. HOOD, Solicitors. 


(Endorsed :) Filed April 9th, 1889. H. IH. Taylor, clerk, by J. T. 
Carter, D. C. 


2°26 Circuit Court of the United States for the Eastern District of 
‘Tennessee. 
Nicno.as THouron, C. Sticgo pe Poruonter, Trading as C. de) 


Pothonier & Co.; Frederick J. Burt, Trading as Frederick Burt 
& Co.; William J. Barr, Edmund Allen, and A. G. Sharp, 
Plaintiffs, 
against 

East TENNESSEE, VIRGINIA & GeonGcia Ratmway Company, a Cor- 
poration Existing under the Laws of the States of Tennessee and 
Georgia; Richmond & West Point Terminal Railway & Ware- 
house Company, a Corporation [:xisting under the Laws of the 
State of Virginia: Jonn Hl. Inman, Samuel Thomas, John G. 
Moore, Calvin 8S. Brice, C. H. McGhee, T. M. Logan, George 8. 
Seott, Alfred Sully, John Greenough, William L. Bull, Riehard 
Irvin, JP. George Coppell, ‘Thomas P. Fowler, James Ie. Grran- 
niss, E. J. Sanford, W. J. Chisholm, Defendants. 


Petition to Remove Cause so Entitled from State Court. 


To the honorable the judges of the circuit court of the United States 
for the eastern district of Tennessee : 


Your petitioner, The Richmond & West Point Railway & Ware- 
‘ house R’y, respectfully shows that it is a corporation organized under 
and by virtue of the laws of the State of Virginia and is a citizen 
and resident of said State; that it is one of the def’ts in the above- 
entitled suit, which bas not been tried, but is now pending for trial 
in the chancery court, Knoxville, Tennessee, and that it desires to 
remove the same into the circuit court of the United States for the 
eastern district of ‘Tennessee. 
v— 1265 


. 
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Your petitioner further states that in the said above-mentioned 
suit there is a controversy between a citizen of the State of Tenn., in 
which said State said suit is brought, and a citizen of another State, 
to wit, a controversy between your petitioner, who avers that it was 

at the commencement of said suit and still is a corporation 
27 and a citizen of the State of Virginia, and A. G. Sharp, who 

was at the commencement of said suit and still is a citizen 
of the State of Tennessee, in which State said suit was brought. 

And that both the said A. G. Sharp and your petitioner are ac- 
tually interested in said controversy. 

Your petitioner further states that it has filed herewith an affidavit 
that it may be made to appear to the said circuit court that from 
prejudice and local influence your petitioner will not be able to ob- 
tain justice in said State court or in any other State court of. said 
State to which your petitioner may, under the laws of the State of 
Tennessee, have the right on account of such prejudice or local in- 
fluence to remove said cause. 

That said suit was brought for the purpose, among others, of hav- 
ing certain preferred stock of the F. T., V. & G. R’y Co., a corpera- 
tion of the State of Tennessee, a large amount of which said stock, 
to wit, $6,500,000.00, belongs to and is owned by your petitioner, 
enjuined and restrained from voting at elections for officers of said 
corporation and at meetings held for the transaction of its business, 
and also for the purpose of having certain provisions in the certifi- 
cate of reorganization of the said E. T., V. & G. R’y Co., giving to 
the holders of first preferred stock the right to elect a majority of 
its board of directors, declared contrary to publie policy and in 
Violation of the laws of the State of Tennessee and null and void; 
and, further, praying that the holders of all stock in the E. T., V. & 
G. R’y Co., whether owners of the first or second preferred or com- 
mon stock of said company, be declared entitled to a vote on each 
share of stock held by them, irrespective of its character, although by 
the terins of said certificate of reorganization the holders of second 
preferred and common stock bad not the right so to do; and, fur- 
ther, seeking to obtain an order of the court in which said suit is 
pending that a stockholders’ meeting be held under the direction 

and supervision of said court for the purpose of electing 
28 directors of said E. T., V.& G. R’y Co.; that a receiver might 

be appointed to take charge, custody, and possession of the 
railroad property and franchises of the said E. T., V. & G. R’y Co. 
until, by the lapse of time or otherwise, the holders of second pre- 
ferred and common stock of said company shall have an equal op- 
portunity In proportion to their several holdings with petitioner and 
other holders of first preferred stock to elect directors to represent and 
protect their interests, notwithstanding the terms of said reorganiza- 
tion agreement aforesaid, and for other further and different relief, as 
will more particular- appear by the prayer attached to the bill filed 
by plaintiffs in said chancery court, Kyoxville, Tennessee. 

Your petitioner therefore prays that the said affidavit may be 
accepted as good and sufficient, and that the said suit may be re- 
moved into the said circuit court of the eastern district of Tennessee 
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aforesaid, and, to the end also that said removal may be perfected, 
that such order be made in the premises as the nature of the case 


may require. 
RICHMOND & WEST POINT TERMINAL 


RAILWAY & WAREHOUSE CO., 
[seau.] By JOHN H. INMAN, President. 


HOADLEY, LAUTERBACH & JOHNSON, 
BARROW & THOMAS anp R. N. HOOD, 
Sol’s for Petitioner. 


UNITED STATES OF AMERICA, 
Southern District of New York, } 8 


John H. Inman, being duiv swern, says that he is president of 
the Richmond and West Point Terminal Railway & Warehouse 
Company, a corporation ; that he has read the foregoing petition 
and knows the contents thereof, and that the allegations and state- 


ments therein contained are true. 
JOHN H. INMAN. 


Sworn to and subscribed before me this 17th day of January, 
1889. 
29 MARK J. KATZ, 
[SEAT. ] Notary Public (75 >) ), of N.Y. Co. 


Circuit Court of the United States for the Eastern District of Ten- 
nessee. 


NicnoLtas THourox, ©. Sitico pe Pornonter, Trading as C. ) 
Slige de Pothonier & Co.; Frederick J. Burt, Trading as Ired- | 
erick J. Burt & Co.; William J. Barr, Edmund Allen, and A. | 
G. Sharp, Plaintiffs, ( 

against 
East TENNESSEE, VIRGINIA & GeorGIA Ratnway Company. J 


Cause pending in State court. 
Affidavit to Remove. 


Unitrep STATES OF AMERICA, . 
Southern District of New York, f° 


John H. Inman, being duly sworn, says that he is president of 
The Richmond & West Point Terminal Railway and Warehouse 
Company, a corporation duly organized under the laws of the State 
of Virginia, one of the defendants in the above-entitled cause; that 
from prejudice and local influence the said Riehmond & West Point 
Terminal Railway & Warehouse Company will not be able to obtain 
justice in the chancery court, Knoxville, Tennessee, or in any other 
State court to which the said deft, your petitioner, may, under the 
laws of said State of Tennessee, have the right to remove the said 
cause because of such prejudice or local influence. 


JOHN Hl. INMAN 
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Sworn to before me this 17th day of January, 1889. 


MARK J. KATZ, 


[SEAL. ]| Notary Public (73), of N. Y. Co. 
30 Upon the filing of the foregoing petition and affidavit, and 


upon petitioner entering into bond for costs as required by 
law, the clerk of the United States cireuit court for the eastern dis- 
trict of Teunessee, at Knoxville, will enter an order of record in said 
cause to the effect that it appearing to the court from said petition 
and affidavit thereto attached that from prejudice or local influence 
petitioner will not be able to obtain justice in the chancery court of 
Knox county, Tennessee, or in any other State court to which said 
petitioner as def’t may or could under the laws of the State of Ten- 
nessee have the right on account of such prejudice or local influence 
to remove said cause, and that it is therefore entitled to have the 
removal which it seeks, and it is accordingly ordered that said case 
be,and the same is hereby, ordered to be removed from the said 
chancery court of Knox county to this court, and that notice of this 
order be sent to said chancery court of Knox county, and that said 
court and the clerk thereof be requested to furnish, upon application 
of petitioner, a copy of the record on file in said eause to be filed in 
this court. 

January 25, 1889. 
HOWELL E. JACKSON, 
Circuit Judge. 


(Endorsed :) Filed January 28,1889. H. IL. Taylor, clerk, by J. 
T. Carter, D. C. 


ol Bond. 


Unirep STates or AMERICA, 
Northern Division of the Eastern District of Tennessec, Sixth Circuit. | 


NICHOLAS THoOURON et al. ) 
v's. » No. —. 
East TENNESSEE, VirnaintiA & GreorGaia Rattway Co. et al. | 

Know all men by these presents that we, the West Point Terminal 
Railway and Warehouse Company and R. N. Hood, are jointly and 
severally held and firmly bound unto Nicholas Thouron, Frederick 
J. Burt, trading as Frederick Burt & Co.; William J. Barr, Edmund 
Allen, and Edmund P. Dwight, complainants in the eause above 
stated, in the penal sum of five hundreil dollars, well and truly to 
be paid, and for the payment of which we bind ourselves, our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals this 27th day of April, 1889; but the eondi- 
tions of this obligation are such that whereas the above-bound The 
Richmond & West Point Terminal Railway and Warehouse Co. bas 
praved an appeal from the decree rendered in the cause above stated 
to the Supreme Court of the United States, at Washington, D. C., 
Which appeal was granted : 
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Now, if said appellant shall prosecute said appeal with effect and 
answer all costs if it fail to make said appeal good, then the above 
obligation shall be void ; otherwise to remain in full force and effect. 
RICHMOND & WEST POINT TERMINAL 
RAILWAY & WAREHOUSE COMPANY, 
By R. N. HOOD, Sol. [SEAL. 
R. N. HOOD, Security. [ SEAL. 


(Endorsed :) Filed April 27th, 1889. H. H. Taylor, clerk, by J. 
T. Carter, dep. clerk. 


o2 Be it remembered that at a cireuit court of the United 

States begun and held for the northern civision of the east- 
ern district of Tennessee, at the court-house, in the city of Knox- 
ville, within said district and the sixth circuit, on the second Mon- 
day, it being the 14th dav, of January, A. D. 1889—present and 
presiding, the Hon. D. M. Key, judge of the United — district 
court for the eastern and middle districts of ‘Tennessee—the follow- 
ing proceedings were had, to wit: 


Monpay Mornina, Jan’y 28th, 1889. 


Court met pursuant to adjournment. 


Present and presiding: The Hon. D. M. Key, judge of the United 
States district court for the eastern and middle districts of Tennessee. 


NicHoLas THourROoN et al. } 
v8. No. —. Order upon Peti- 
East TENNESSEE, VIRGINIA & Geor- { tion for Removal. 
GIA Rartway Company et al. J 


It appearing to the court from the petition filed in this cause and 
the affidavits thereto attached that from prejudice or local influence 
petitioner, The Richmond & West Point Terminal Railway & Ware- 
house Company, will not be able to obtain justice in the chancery 
court of Knox county, Tennessee, or in any other State court to 
which the petitioner as defendant may or could under the laws of 
the State of Tennessee have the right on account of such prejudice 
or local influence to remove this cause, and that it is therefore en- 
titled to have the removal which it seeks— 

it is accordingly ordered that this cause be, and the same is 
hereby, removed from the said chaneery court of Knox county to 
this court, and that notice of this order be served upon said chancery 
court of Knox county, Tennessee, and that said court and the clerk 

thereof be and is requested to furnish, upon application of 
33 petitioner and the payment of the lawful fees therefor, a copy 

of the record on file in said court in this cause to be filed in 
this court. 

(Endorsed :) Entered in Record Book “K,” page 33, January 
28th, 1859. | 
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o4 Motion to Remand to Chancery Court. 
Nicuotas THouron et al. 
vs. 
E. T., V. & G. R’y Co., Ricu. & W. P. T. R’y & W. Co. et al. 


This cause having been removed to this court by an order made 
by Judge Jackson in chambers and entered of record on a former 
day of this term, the plaintiffs, by their attorneys, in open court, 
move this court to remand said cause to the chancery court of Knox 
county, Tennessee, for the following reasons: 

Ist. Because the allegations of the petition filed and statements 
in affidavits herein are untrue. : 

2nd. Because the affiant, John HL. Inman, is now a resident and 
resides and does business in the city of New York, and cannot and 
does not know of any prejudice and local influence against the def’ts 
in the State of Tennessee. 

ord. Because the aftiant Inman fails to state that he knows the 
state of feeling among the citizens of Tennessee towards def’ts in 
this cause. 

4th. Because the application for removal to this court1s not made 
in time. 

5th. Because there is no prejudice or local influence which will 
prevent the def’ts in this cause from obtaining justice in the Knox 
county chancery court or in any of the other State courts of Ten- 
nessee. 

Plaintiffs are given reasonable time to answer the petition filed 
herein for removal. 


(Endorsed:) Entered in Record Book “ K,” page 140, Jan’y 30, 
1889. 


35 Order. 


SATURDAY Mornina, April 6th, 1889. 


Court met pursuant to adjournment. 


Present and presiding: The Hon. Howell Jackson, judge of the 
United States circuit court for the sixth judicial circuit. 


NicHoLas THouron et al. 
vs. In Equity. # 844. 
E. T., V. & G. R’y Co. et al. § 

In this cause itis by consent ordered that the petitioner, The Rich- 
mond & West Point Terminal Railway and Warehouse Company, 
reply forthwith to the complainant’s plea in the said defendant's pe- 
tition for removal, alleging collusion, to wit, the third plea in this 
cause, and that twenty days be allowed parties in which to take 
proof on this issue preparatory to a hearing of the case thereon. 
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o6 D Cree. 


Monpay Mornina, May 18th, 1889. 


Court met pursuant to adjournment. 
Present and presiding: The Hon. Howell KE. Jackson, judge of 
the United States circuit court for the sixth judicial circuit. 


Nicunontas THovuron ef al. 
v8. = 844. 
Tne East Tenn., Va. & Ga. R’y Co. et als. 


This cause came on to be heard before the Hon. Howell E. Jack- 
son, circuit judge, presiding and sitting in equity, on the 6th day of 
April, upon the motion and petition of complainants, Nicholas 
Thouron and others, heretofore filed, to remand the same to the 
chancery court at Knoxville, and was argued by counsel and taken 
under advisement by the court. 

And on the 27th day of April, 1889, it appearing from the ree- 
ord of this cause and the admissions of counsel at the hearing that 
while the petitioner and present complainant, A. G. Sharp, is a 
citizen of Tennessee, and def’t, The Richmond & West Point Ter- 
minal R’y and Warehouse Company, is a citizen of Virginia, the 
original compl’ts in this cause were all non-residents of ‘Tennessee, 
and either citizens of Pennsylvania or aliens, the court is of the 
opinion that this cause was improperly removed to this court, 
which cannot take jurisdiction of the same, and that satd motion 
to remand it is well taken and should be sustained. 

It is accordingly ordered and adjudged that this suit be, and the 
same is hereby, remanded to the chancery court of Tennessee for 
Knox county, at Knoxville, and that all costs of this cause accrued 
in this court be paid by the petitioner defendant, The Richmond & 
West Point Terminal Railway and Warehouse Company, and 
ht. N. Hood, surety on its bond for removal; for which execution is 

awarded, 
o7 The clerk of this court will forthwith make out and certify 
a transcript of all records and proceedings made and had in 
this court in this cause and deliver the same to the clerk & master 
of said chancery court of Ternessee, at Knoxville, the costs of which 
shall be taxed as bereinbefore decreed. 

On the hearing of this motion the deposition of A. G. Sharp, W. 
A. Galbraith, H. B. Branner, J. M. Meek, W. M. Hood, J. M. Thorn- 
burgh, and E. J. Sanford were not read or considered, and they will 
not be copied into any transcript the clerk may make. 

And the defendant, The Richmond & West Point Terminal Rail- 
way and Warehouse Company, prays an appeal from this decree to 
the next term of the Supreme Court of the United States, at Wash- 
ington, D. C., which appeal is granted under the provisions of the 
act of Feb’y 25, 1889, on the ground that the court has no jurisdie- 
tion of the cause, said defendant having executed an appeal bond as 
required by law. 
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Motion to Vacate Order of Appeal. Entered on Same Day as Decree. 


NiIcHoLAs THOURON et al. 
vs. 


E. T., V. & G. R’y Co. e¢ als. 


In this cause the complainants, Nicholas Thouron and others, by 
their solicitors, Ingersoll & Peyton, move the court to vacate the 
order heretofore entered in this cause granted to the def’t, The Rich- a 
mond & West Point Terminal R’y and Warehouse Company, and 
appeal to the Supreme Court from the decree remanding this cause 
to the chancery court of Tennessee, at Knoxville, on the grounds— 

1. That no appeal lies from such interlocutory order. 

2. That appeal in such case is expressly prohibited by the re- 
moval acts of March 3, 1887, and August 13, 1888. 

Make same entry — the other case, substituting for Richmond & 
West Point Terminal R’y & Warehouse Co. the “ Richmond & Dan- 

- ville R. R. Co.” 
This order may be entered in both cases. 


R. N. HOOD, Sol. 
(Endorsed:) Entered May 13, 1889, Book “ kK,” page 160. 


39 Be it remembered that at a cireuit court of the United 

States begun and held for the northern division of the eastern 
district of Tennessee, at the Federal court-room, in the city of Knox- 
ville, within said district and the sixth cireuit, on the second 
Monday, it being the Sth day of July, A. D. 1889—present and pre- 
siding, the Honorable D. M. Key, judge of the United States district 
court for the eastern and middle districts of Tennessee—the follow- 
ing proceedings were had, to wit: 


THurspay Mornino, July 18th, 1889. 
Court met pursuant to adjournment. 
Present and presiding: The Honorable D. M. Key, judge, &e. 


NicHo.tas THouron et al. 
vs. In Equity. No. 844.. 
East Tenn., Va. & Ga. R’y Co. ef al. 


The motion of the complainants to vacate the order of the court 
allowing an appeal from the decree remanding this cause to the 
State court was considered by the court, and on consideration was 
overruled and disallowed. 

The clerk of the court will therefore proceed forthwith, as required 
by law, to make up and transmit the proper transcript of record to 
the Supreme Court. 


40 UNITED STATES OF AMERICA, | 
Eastern District of Tennessee, | 


ew 


5 


I, H. H. Taylor, clerk of the United States cireuit court for said 
district, do hereby certify that the foregoing transcript of 39 pages, 
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and the papers sent herewith, marked “ No. 1 to 4” (inclusive), 
“W.A. Galbraith, D. C. & M.,” and those marked Ex.“ A,” “ B,” 
& “C,” contain all the record and proceedings (not including depo- 
sitions) had in said court in the case of Nicholas Thouron et al. vs. 
E. 'T., V. & G. R’y Co. et al., No. S44. 

Witness my hand and seal of said court, at office, in Knoxville, 
Tenn., this 9th day of September, 1559. 

[The Seal of the Cireuit Court, District of East Tenn. | 
Ht. H. TAYLOR, Clerk, 
By J.T. CARTER, Deputy Clerk. 
41 STATE OF ‘TENNESSEE: 
Chancery Court at Knoxville. 


Know all men by these presents that we, Nicholas Thouron & 
others, and Ingersoll & Peyton are heid and firmly bound unto Kast 
Tenn., Va. & Ga. R’y Co., Richmond & West Point Terminal Railway 
& Warehouse Co., et al. in the penal sum of two hundred and fifty dol- 
lars, to be void on condition that said principal obligors shall prosecute 
with effect a suit which they are about to commence in said court 
against said obligees or pay all cost and datmages incident on fail- 
ure thereof or which may be adjudged against us. 

Dee. 20, 1888. : 

NICHOLAS THOURON & Orners.  [seat. 
INGERSOLL & PEYTON. Hea] 
A true copy. 
| The Seal of the Cireuit Court, District of East Tenn. ] 
Attest: Hl. H. TAYLOR, Clerk, 
sv J.T. CARTER, D. C. 
42 [Endorsed:] No.1. W. A. Galbraith, D.C. & M. No. 
4417. Prosecution bond. Nicholas Thouron ¢ a/. against 
E. T., V. & G. R’v Co. e¢ al. Filed Dee. 20, 1888. W. A. Gal- 
braith, D.C. & M. Filed Apr. 1, 1889. H. H. Taylor, U.S. cir. 
ciclk 
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STATE OF TENNESSEE: 
Chancery Court at Knoxville. 


To the sheriff of Knox county, Greeting : 

Summon East Tennessee, Virginia & Georgia Railway Co. and 
bi. J. Sanford to appear before the chancery court, at Knoxville, on or 
before the Ist Monday of February next, to answer the original bill 
Which Nicholas Thouron etal. have filed in said court against them 
etal, and have you then and there this writ. 

Witness W. L. ‘Trent, clerk and master of our said court, at office 
in Knoxville, this 20 day of December, 15855. 

W. L. TRENT, 
Clerk and Master, 
By W. A. GALBRAITH, 
4—1263 Deputy CU. & M. 
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Notice. 


To the above-named defendants: 

The next term of the chancery court at Knoxville begins on the 
4 Monday of May next, but, by a rule of said court, the first Mon- 
day of each month is a return day for original and mesne process. 

You are, therefore, hereby notified that if this writ is served on 
you twenty or more days before the return day thereof you must . 
make your defense on or before the return day or a pro confesso will 
be entered against you on tle first Monday of March next; but if 
this writ is served on you within twenty days before the return day 
thereof you must m: ake your defense on or before the first Monday 
of March next or a pro confesso will be entered against you on the 
first Monday of April next. 

W. L. TRENT, 
Clerk and Master, 
By W. A. GALBRAITH, 
Deputy OC. & M. 

A true copy. 

[The Seal of the Cireuit Court, District of East Tenn.] 

Attest: H. li. TAYLOR, Cleré, 

By J. T. CARTER, D. ¢. 


44 [Endorsed:] No. 2. W. A. Galbraith, D. C. & M. No. 

4417. Subpoena to answer. Nicholas Thouron et al. vs. I. 

T., V. & G. R’y Co. et al. In chancery, at Knoxville, Tenn. Issued 
2) day of Dec. 1888. W.A. Galbraith, D. C. & M. 

[Stamped :] Filed Apr. 1, 1889. H. H. Taylor, U.S. cir. c’t el’k. 


Came on hand 20 day of Dee., 1888. Executed as commanded, 
and left a copy of this subpcena to answer with defendants, E. J. 
Sanford, on the 20 dav of Dee., 1888, and with J. N. Mitchell, treas- 
urer of East Tenn., Virginia & Georgia Railway Co., on the 21st 
day of Dec., 1588. 

This Dee. dist, 1888. 

J. K. LOUIS, Sher'ff: 


45 No. 3. No. 4417. 
W. A. Galbraith, D. C. & M. 
4G In the Chancery Court, Knoxville, Tennessee. 


NIcHoLas THouron, ef al. 


vs. 
East TENNESSEE, VIRGINIA AND GEorGIA Rattway Company, et al. 
Bill and Exhibits. 


Ingersoll & Peyton, Charles M. Da Costa, Samuel Dickson, for 
plaintiffs. 
[Stamped:] Filed = 1,18S9. H. H. Taylor, U.S. cir. c’t cl’k. 
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In the Chancery Court, Knoxville, Tennessee. 


NicHo.tas THouron, C. SLIGO DE Po- } 
thonier, Trading as C. de Pothonier 
& Co.; Frederick J. Burt, Trading 


>N ‘aside ~ dvr — 
as Frederick Burt & Co.; William { Non-residents of Tennessee. 
J. Barr, and Edmund Allen, Plain- | 
> tiffs, } 
against 


~ 


East TENNESSEE, VIRGINIA AND GEOR- 
gia Railway Company, a Corpora- 
tion Existing under the Laws of the 
States of Tennessee and Georgia; 
Richmond and West Point Ter- 
minal Railway and Warehouse 
Company, a Corporation Existing 
under the Laws of Virginia; John 
H. Inman, Samuel Thomas, Jolin 
G. Moore, Calvin S. Brice, C. M.| All of whom are non-resi- 


faving its principal office 
at Knoxville, in Knox 
| County, Tennessee. 


¥ 


McGhee, T. M. Logan, George S. | dents of ‘Tennessee, except 
Scott, Alfred Sully, Jolhu Green- ke. J. Sanford. 


ough, William L. Bull, Richard 
Irvin, Jr., George Coppell, Thomas 
P. Fowler, James KE. Grannis, FE. J. 
Sanford, W. J. Chisholm, Defend- 
ants. J 


To the Honorable Henry R. Gibson, chancellor, &e. : 


The bill of complaint.of Nicholas Thouron, C. Sligo de Pothonier, 
trading as C. Sligo de Pothonier & Co.; Frederick J. Burt, 
47 ' trading as Frederick Burt & Co.; and William J. Barr 
against The East Tennessee, Virginia and Georgia Railway 
Company, a corporation existing under the laws of the States of 
Tennessee and Georgia; The Richmond and West Point Terminal 
Railway and Warehouse Company, and John If. faman, Samuel 
Thomas, Jolin G. Moore, Caivin S. Brice, C. M. McGhee, T. M. 
Logan, George S. Scott, Alfred Sully, John Greenough, William 
L. Bull, Richard Irvin, Jr., George Coppel, Thomas P. Fowler, 
James IE. Grannis, Fk. J. Sanford, and W. J. Chisolm. 


Your orators complain and say: 

First. That your orators are stockholders in the said East Ten- 
nessee, Virginia and Georgia Railway Company as follows: Nich- 
Olas Thouron is the owner of seven hundred shares of the common 
stock; C. Sligo de Pothonier, trading as aforesaid, is the owner of 
two thousand shares of the second preferred stock: Frederick J. 
Burt, trading as aforesaid, is the owner of two hundred shares of the 
second preferred stock and one hundred shares of the common stock ; 
William J. Barr is the owner of two hundred shares of the common 
stock, and Edmund Allen is the owner of three hundred shares of 
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the second preferred and eleven hundred shares of the common 
stock ; and they all have been the owners thereof for some inonths 
last past, and they file this bill on their own behalf and on behalf 
of all other stockholders in the East Tennessee, Virginia and Geor- 
gia Railway Company who are simflarly situated, and who may 
choose to come m and share in the benefit and expense of this suit. 

Secon’. That heretofore, to wit, upon the — day of A. D. 
1888, vour orators filed in your honorable court a bill of complaint 
against the East Tennessee, Virginia and Georgia Railway Company 
and others, wherein and whereby they set forth the relations of the 
said company to the Richmond and Danviile Railroad Coinpany 
and the Richmond and West Point Terminal Railway and Ware- 

house Company, and sought to enjoin the execution of a cer- 
48 tain proposed lease to the said Richmond and Danville Rail- 

road Company as by reference thereto, remaining of record, 
will more fully and at large appear. And your orators annex a 
copy of said bill hereto as Exhibit A, and pray that the same may 
be taken asa part hereof as if herein set forth at length, so far as 
the allegations therein contained may be pertinent to the relief 
hereby sought. 

Third. That at the last annual election of the East Tennessee, 
Virginia and Georgia Railway Company, held November 21st, 1883, 
the persons named as directors in the nineteenth section of the orig- 
inal bill were re-elected, with the exception of Emanuel Lehman 
and Alfred Sully, who were replaced by E. J. Sanford and W. J. 
Chisholm. 

Fourth. That the said Richmond and West Point Terminal Rail- 
way and Warehouse Company was chartered as a terminal railway 
and warehouse company, and is only entitled to exercise the powers 
properly incidental thereto and to aequire shares of railroads prop- 
erly tributary to its business as a warehouse company, and it had 
no lawful power, therefore, to purchase, and has now no lawful au- 
thority to hold and own the shares of the capital stock of the East 
Tennessee, Virginia and Georgia Railway Company or to vote 
thereon. 

Fifth. That the provision in the agreement of organization of the 
Kast Tennessee, Virginia and Georgia Railway Company, giving to 
the first preferred stockholders a right to elect a majority of the 
board of directors, is contrary to public policy, in violation of the 
laws of the State of Tennessee, and ilfegal and void. 

Sixth. That the said purchase of the said 86,500,000 of the shares 
of the first preferred stock of the said East Tennessee, Virginia and 
Georg’a Railway Company was made for the purpose of preventing 
competition between the line of the Richmond and Danville Rail- 
road company and that of the East Tennessee, Virginia and Georgia 

Railway Company and to establish a monopoly, and the said 
49 purchase was therefore against public poliey, and the said 

terminal company ought not to be allowed to exercise the right 
of voting thereon or to contro! the affairs of a rival and competing 
railroad company in such away as to establish and maintain a 
monopoly. 
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A purchase made for such a purpose is in no proper sense a pur- 
chase for investment. and the holders cannot vote upon the majority 
of shares so acquired and held for the oljject of securing and retain- 
ing control of a rival line without disregarding the public poliey of 
the State as declared in its statutes and judicial decisions. What 
was bargained for and paid for was not the shares as such, but the 
control of the property, as is clearly shown by the price paid, which 
Was nearly or quite one hundred per cent. of the par value of the 
stock, while the market value tinmediately before the buying began 
for the purpose of getting such control and immediately thereafter 
was not and is not now more than sixty to seventy-five per cent 
thereof. In like manner, the capital stock of the Georgia company, 
owning $4,000,000 or a majority of the stock of the Central Rail- 
road and Banking Company of Georgia, was bought by the said 
Terminal Railway and Warehouse Company at a rate equal to about 
two hundred dollars per share, while the market value of the mi- 
nority stock, debarred as it is of all chance of participating in the 
affairs of the company and virtually disfranchised, was and is only 
from $120 to $130 a share, the difference being the bonus paid for 
the purpose of dominating the company, and such bonus constitut- 
ing an additional charge upon the business of the country, to be 
repaid necessarily from increased rates for travel and transportation. 
The method of obtaining the means to make such purchases further 
illustrates the manner in which the policy of the law is violated, the 
majority of the shares so acquired being genera!ly and in these eases, 
in fact, pledged as collateral fora loan suflicient to repay the whole or 
the greater part of the purchase-money,so that the purchasers do not 
have their own capital invested nor depend upon the earnings of the 
company for profit, but upon the chance of dealing in) the obligations 

of the company and the making of leases and guarantees to en- 
oO hance the value of securities manufactured and acquired by 

them, or upon the securing of special privileges in the way 
of transportation, to unlawfully and unfairly enhance the profits of 
mines or mills in which they are interested, while the policy of the 
law is further violated by the fact that such control is indefinitely 
prolonged by means of trusts or combinations, so that the individual 
holders are deprived of al! right of participation orshare in the gov- 
ernment of the corporation, and the perpetuity of an alien and inimi- 
eal ownership and control,as enduring as the corporation itself, is 
created and maintained in lieu of a direction dependent for its con- 
tinuance in office upon the approval of a large body of individual 
stockholders, ready and able to punish neglect or misconduct by 
their independent votes, while competing corporations are enabled 
to effect a virtual consolidation under circumstances which would 
retider an actual consolidation or lease unlawfal. Your orators 
therefore aver that the acquisition and use of a majority of the capi- 
tal stock of a corporation In such manner ane, for such Purposes are 
a fraud upon the rights of the individual stoekholders, a perversion 
of the system established for its government,and an abuse of the 
franchises granted by the State. 

Seventh. That the control of the East Tennessee, Virginia and 
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Georgia Railway Company secured thereby has, however, been ac- 
tually used by the directors of the said company in their own pri- 
vate and individual interest or to promote the interests of other 
properties owned and controlled by them; and while your orators 
are unable, without having access to the books and records of the 
company, to specify all particulars of such mismanagement, and 
they ask leave to amend the present bill by adding such additional 
charges as shall from time to time be found necessary, your orators 
(ys illustrating the way in which said directors have betrayed their 
trusts and misused the authority given to them for their own pri- 
rate ends) do enumerate the following: 

1. The making of the proposed lease to the Richmond and Dan- 

ville Railroad Company as set forth in the original bill of 
ol complaint, said lease having been made to a rival company 

whose interest it would be to keep down gross earnings to the 
lowest point sufficient to yield the minimum rental guaranteed and 
to divert all trade below Chattanooga and above Morristown to its own 
line without adequate provisions having been inserted to prevent such 
diversion or to secure fair rates or an equitable division of revenue. 
Your orators further show that, although it is alleged that the so- 
called minority directors assented to and approved of the provisions 
of said lease, they took no pains to inform themselves as to the facts 
and did not consult with independent counsel or independent experts 
as to the provisions which ought to have been inserted in order to 
protect the line from the diversion of its business, and not only acted 
without the caution and vigilance which it was their duty to bestow 
upon the business in the making of the said lease, but even after their 
attention had been called to the facts they showed themselves so 
indifferent to the interests of the company and so incompetent to 
understand the character and effect of the instrument, while they 
had approved that they issued to the stockholders the circular, of 
which a copy is hereto annexed as part hereof, marked “ Exhibit 
B.” 

Your orators further show that more than a month prior to the 
making of the said lease it was determined to create an issue of bonds 
of the East Tennessee, Virginia and Georgia Railway Company, se- 
cured by a second mortgage upon allits property. Said bonds were 
to bear five per cent. Interest and were a good security which ought 
to have sold at a fair price, but owing to the discredit of the company 
by reason of the character of its management the bonds were sold 
to a syndicate at eighty-two and one-half per cent. In the said cir- 
cular issued by so-called minority directors (Exhibit B) they alleged 
that the lease had improved the credit of the company “so that the 
sale of the improvement and equipment bonds authorized was 
effected,” whereas,in point of fact, the sale by the company had been 
made more than a month before the date of the lease, and the only 
parties to profit by obtaining the guaranty by the Richmond and 
Danville Railread Company were the then holders of the said 

bonds, 
52 2. At the time the purchase of the said 86,500,000 of the 
capital stock of the said East Tennessee, Virginia and Georgia 
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Railway Company was agreed upon Samuel Thomas and Calvin 8S, 
Brice, the president and vice-president of the said East ‘Tennessee, 
Virginia and Georgia Railway Company, claimed to be the owners 
of the Southern Trust Company, which was the holder of a ma- 
jority of the capital stock of the Mobile and Birmingham Railway 
Company, and alleged that there had been an agreement by which 
the corporation defendant was to purchase the same from them at 
the price of $810,000. When asked to produce the records of the 
company showing the transaction they then pretended that it had 
been agreed upon orally between themselves and the executive com- 
mittee, which said executive committee was composed of themselves 
and one John G. Moore, another member of the board. ‘They were 
at the time also or about to become members of the board of di- 
rectors of the Terminal Railway and Warehouse Company, as was 
also George S. Scott, then the president of the Richmond and Dan- 
ville Railroad Company, and he and certain of his friends, emulat- 
ing instead of reprobating their conduct, refused to vote, as mem- 
bers of the board of the Terminal Railway and Warehouse Com- 
pany, for the purchase of the said East Tennessee, Virginia and 
Georgia Railway Company stock and to approve of the purchase of 
the capital stock of the Mobile and Birmingham Railway Company 
unless the Terminal Railway and Warehouse Company should at 
the same time buy from him and his friends the income bonds of 
the Washington, Ohio and Western Railroad Company, which was 
at the time not earning interest por Its first-mortgage bonds, and 
the income bonds and stock of which were of no value, while other 
directors of the Terminal Railway and Warehouse Company ob 
jected to the purchase: unless certain minority stock of the Rich- 
mond and Danville Railroad Company owned by thém should be 
purchased by the exchange of five shares of Terminal Railway and 
Warehouse Company stock for one share of the capital stock of the 
Richmond and Danville Railroad Company, although at the 

time said shares of the Richmond and Danville Railroad 
Oo Company were not worth that much, so that the purchase by 

the Terminal Railway and Warehouse Company of the pre- 
ferred stock of the East Tennessee, Virginia and Georgia Railway 
Company was the result of a combination whereby the assent of 
different factions of the board was secured by the purchase from 
them of securities at more than they were worth, and in particular 
Samuel Thomas and Calvin 8. Brice were paid the $810,000 they 
demanded for the majority of the stock of the Mobile and Birming- 
ham Railway Company, which was at the time practically worth- 
less, the other directors of the East Tennessee, Virginia and Georgia 
Railway Company, who were also directors of the terminal com- 
pany, knowing that the property was practically worthless, and that 
the alleged contract had been made under such circumstances that 
it could hot have been or ought not to have been enforeed., Your 
orators expressly aver and charge that all the then direetors of the 
East Tennessee, Virginia and Georgia Railway Company either had 
actual knowledge of all the facts or of such facts as to put them upen 
inquiry at the time or immediately after such purchase was made. 
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The majority of members of the board, in January and February, 
1887, at the time of the purchase of the East Tennessee stuck and 
of the Mobile and Birminghas stock, were substantially the same 
as at present, but the so-called mincrity directors did not become 
members of the board till November, 1887. 

3. The said Mobile and Birmingham Railway Company was not 
able to earn its operating expenses, its road was unfinished, and the 
company was without credit, and thereupon it was agreed that the 
company defendant should indorse the bonds of the Mobile and 
Birmingham Railway Company at the rate of $20,000 per mile, or 
$3,000,000. The road was to run from Selma, in the State of Ala- 
bama, to Mobile, to which last-mentioned city the East Tennessee, 
Virginia and Georgia Railway Company already had access, so that 
it was of no considerable value to the East Tennessee, Virginia and 
Georgia Railway Company for business purposes, and it should have 

been built at a cost of not over 312,000 per mile; but the 
o4 guaranty of the East Tennessee, Virginia and Georgia Rail- 

way Company was indorsed upon the said bonds, and they 
were put in the hands of the firms of Poor & Greenough and E. 
Sweet & Co. for sale. The terms of the agreement for the nego- 
tiation of the said bonds as reported to your orators were exceed- 
ingly disadvantageous to the East Tennessee, Virginia and Georgia 
Railway Company, but your orators are not fully informed in re- 
gard thereto and pray that the parties may be required to make 
full discovery respecting the same. At or about that time John G, 
Greenough, of the firm of Poor & Greenough, and William L. Bull, 
of the firm of E. Sweet & Co., became members of the board of the 
corporation defendantand have so continued until the present time. 
The agreement to guarantee the said bonds was never approved by 
the stockholders, and your orators aver that even if the same can 
be enforced by Jona ji’) holders for value without notice any 
bonds in the hands of the company or of the directors should be 
impounded, and that as against the guaranty on those sold to the 
public, if valid, the directors of the company should be required to 
indemnify and save harmless the company. Your orators further 
show that in addition to the execution of the said guaranty the 
Kast Tennessee, Virginia and Georgia Railway Company has ad- 
vanced about $500,000 to the said Mobile and Birmingham Rail- 
way Company, and the said company is further indebted ir the 
sum of about $300,000, and it is now proposed to put an additional 
second mortgage upon the said road of $5,000 per mile, and that the 
money derived from the sale of the first-mortgage bonds and from 
these loans cannot have been legitimnately expended in the construc- 
tion ef the said road, which is still incomplete, or used for any proper 
purpose In connection therewith. 

4. Five hundred thousand dollars in bonds of the: corporation 
defendant were paid for the capital stock of the Walden Ridge Rail- 
road Company,of which the president, Mr. E. R. Chapman, was at 

the time a member of the firm of Moore & Sehley, of which 
5D firm John G. Moore, a director in the corporation defendant, 
was a partner, and said property was worthless and was in 
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reality a purchase from the firm of Moore & Schley in order to secure 
the approval of the said Moore as a director to the policy of the 
board. 

5. Samuel Thomas, the president, Calvin 8. Brice, the viee-presi- 
dent, and KE. J. Sanford, a director, of the East Tennessee, Virginia 
and Georgia Railway Company, were interested as owners of the 
stock or bonds, or both, of the Knoxville and Ohio Railroad Com- 
pany, and procured the purchase of a majority of the capital stock 
of the said company by the corporation defendant and the guaranty 
of its bonds, and finally a lease of its property upon terms disad- 
vantageous to the East Tennessee, Virginia and Georgia Railway 
Company for the purpose of promoting their own private Interests. 

The said Thomas, Brice, Sanford, and others are interested in 
certain mineral lands in the State of Tennessee, and had caused to 
be constructed a short line of railway, known as the Coal Creek and 
New Kiver railroad, of which company the said EE. Rh. Chapman, of 
the firm of Moore & Schley, was president, and, although Heck and 
Petree and others had been engaged in mining and shipping coal 
over the said line and over the Knoxville and Ohio to the East 
Tennessee railroad itomediately after acquiring the said mineral 
lands, the said Samuel Thomas, Calvin S. Brice, and their associates 
issued orders to the superintendent of the Last Tennessee Company 
not to furnish cars to the said Ileck and Petree or to allow them 
to ship any coal over the said road. ‘The facts in regard to the said 
transaction all appear of record in the proceeding before the Inter- 
state Commission, and a copy of the opinion of the said commission 
in the said case is hereto annexed as Exhibit C, which ae orators 
pray may be deemed and taken as part hereof. 

Eighth. That the m: jority of the directors have an ‘interest by 

reason of their ownership of the stock of the Terminal Rail- 
o6 way and Warehouse Company and the Richmond and Dan- 

ville Railroad Company directly adverse to the interests of 
the East Tennessee, Virginia and Georgia Railway Company, and 
the minority direetors have shown their inability to protect the 
interests of the stockholders, and the instances already specified of 
fraudulent dealing with the company, in which some of the directors 
have taken advantage cof their position as officers and directors, 
show that the present board, with a majority so unscrupulous, can- 
not be safely entrusted with the tuanagement and control of the 
property. It is true that at the late annual clection they were able 
to secure their re-election by a large vote: but, owing to the condi- 
tion of the property and their ewu virtual disfranchisement by the 
operation of the reorganization agreement, the outside stockholders 
had prowh indifferent, be ‘heving that the control of the board, by 
reason of the ownership of the majority of the first preferred stock, 
rendered it hopeless to enter into any contest with the present man- 
agement, and from the time that the lease was executed down to the 
day of the election the books of the company were closed, and it 
Was Impossible to communicate with the stockholders at large so as 
to secure their co-operation - nor would the present movement have 
been attempted had it not been for the execution of the said lease 
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and the turning over the property of the company, which was be- 


lieved by your orators would result in the absolute destruction of 


their interests. 
Your orators therefore pray that the Richmond and West Point 
Terminal Railway and Warehouse Company be enjoined and _re- 


strained from voting upon the shares of the first preferred stock , of 


the East Tennessee, Virginia and Georgia Railway Company held 
by it, and that the provision in the certificate of reorganization 
giving to the first preferred stock the right to elect a majority of the 
board of directors be declared contrary to public policy and in vio- 
lation of the laws of the State of Tennessee and null and void,and 
that the holders of the stock in the said company be declared 
entitled to a vote on each share of stock held by them, whether 
the same be of the character known as the first preferred, 

57 second preferred, or common stock, and that a steckholders’ 
meeting be held under the direction and supervision of the 

court, and that the individual defendants or such of them as at 
final hearirg shall be found to be justly liable therefor shall be 
ordered and decreed to make good to the corporation defendant the 
several sums which they have unlawfully and unjustly appropriated 
to their own use,and that in particular Samuel Thomas and Calvin 
S. Brice be decreed to refund the sum of 3S810,000, with interest, 
paid them on account of the purchase of the Mobile and Birming- 
ham Railway Company, and that they and such other of the 
directors as shall be found justly chargeable therewith shall be 
required to refund all moneys loaned and advanced to the said 
company, and to surrender for cancellation all bonds in their cus- 
tody or possession or under their control, and to indemnify and save 
harmless the corporation defendant from and against this hability 
on the guaranty upon the bonds in the hands of bona fide holders 
for value without notice, and that the shares of the capital stock of 
the Mobile and Birmingham Railway Company be returned to the 
sald Thomas and Brice and the said transaction be rescinded and 
vanceled and the parties restored, so far as possible, to the position 
which they would be in if the said contract had never been made, 
and that full discovery be made in regard to the purchase of the 
Walden Ridge Railroad Company and the Knoxville and Ohio 
Railroad Company and the execution of the lease of the Knoxville 
and Ohio rilroad, and that vour orators be allowed,after obtaining 
“such discovery, to pray for such further relief in regard thereto as 
the facts and circumstances of the case shall render just and equi- 
table, and that the officers and employés of the company be 
enjoined and restrained, temporarily until hearing and perpetually 
thereafer, from withholding from the shippers upon the line of the 
Coal Creek and New River railroad the same facilities as are 
afforded and furnished to the mines of the said Thomas, Brice, and 
Sanford, and that a receiver be appointed to take charge, custody, 
and possession of the railroad property and franchises of the 

o8 said Hast Tennessee, Virginia and Georgia Railway Company 
until, by the lapse of time or otherwise, the holders of the 
second preferred or common stock shall have equal opportunity, in 
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proportion to their several holdings, with the Richmond and West 
Point Terminal Railway and Warehouse Company and_ other 
liolders of the first preferred stock to elect directors to represent 
and protect their interests. 
And your orators pray for such other, further, and different relief 
as the nature of the case may require. 
This is the first application for injunction in this cause. 
INGERSOLL & PEYTON, 
CHARLES M. Da COSTA, 
SAMUEL DICKSON, 
hor Plaintiffs. 


59 Exuisit B. 


To the second preferred and common shareholders of the East Ten- 
nessee, Virginia & Georgia Railway Co: 

The undersigned, directors in the East Tennessee, Virginia «& 
Georgia Railway Company, representing exclusively the second pre- 
ferred and common stock, deem it proper to take some notice of a 
circular which bas lately been addressed to the stockholders criti- 
cising the lease recently made to the Richmond & Danville R. KR. 
Co., which is to be submitted to the shareholders for approval on 
the 22d prox. Each of the principal allegations in the cireular re- 
ferred to contains errors either of fact or of inferetice. 

It appears from the books of the East Tennessee Company that 
all the signers of the circular (excluding a London arbitrage firm) 
own less than 5,000 shares of stock, while the undersigned hold 
their seats in the board by the election of more than 874,000 shares 
of junior securities. A strong presumption is created that the action 
of the signers of the circular is dictated by other interests than the 
good of the East Tennessee Company. 

The lease to the Richmond & Danville R. R. Co. was prepared 
with the greatest care for the protection of the interests of the junior 
securities of the East Tennessee, Virginia & Georgia Railway Com- 
pany, and received the unanimous approval of their directors, who 
present the following sunimary of the considerations influencing 
their action, and which, in their belief, should lead the stockholders 
to vote In its favor: 

1. It secures payment of 5% dividend for the year ending June 
30,1858, and a guarantee of continuance thereafter, so that by June, 
18S), the preferential voting power of the first preferred stock will 
disappear forever, and the junior securities have only to exert their 
voting rights to maintain the entire board in their interest 

solely. 
GU 2. The credit of the company Was at once benefited, so that 
the sale of the improvement and equipment bonds authorized 
was effected, and the new eapital will be largely invested in engines 
and cars so vitally needed for business and which will bring an im- 
mediate and Important accession of gross earnings. 
3. No bonds or new capital can be issued without consent of the 
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East Tennessee Company; hence the fixed charges as they exist at 
the time of the lease are defined permanently, and no pretext or 
conditions can arise to prevent distributing amongst the Junior se- 
curities any surplus of earnings which may be shown from the op- 
erations. The essential principle of the lease is to assure the juniors 
beyond peradventure the entire benefit of further progress and de- 


velopment of the company and to provide such conditions of further | 


capital, credit, and business as shall materially stimulate the ex- 
isting natural progress of tle region. 

4. The terms of the lease leave no room for difference of opinion 
as regards the question of net earnings, the Danville being charged 
simply with the operation of the line and returning to the officers 
of the East Tennessee 33% of the gross moneys received from op- 
erations. In two vears from January 1 this becomes 54% ; In two 
more years, 35% ; in three vears more, 36%, and in three years 
more, 37%. Thus a double prospect of benefit is held out in the 
future for the juniors—tirst, by increase of gross earnings, and, second, 
by increase of net profit available, even should gross earnings re- 
main stationary. 

5. The rental thus payable in a percentage of gross earnings 1s 
guaranteed never to be less than all the fixed charges and 5% on 
the first preferred. Thus the second preferred is brought immedi- 
ately in the line of dividends and the company is secured against 

any possible legal complications or embarrassments from debt. 
61 6. Any and all income other than from operations will 

belong to the East Tennessee Company and be available for 
the junior securities. Thus its ownership in the stock of the Mem- 
phis & Charleston, Knoxville & Ohio, and other proprietary roads 
may be expected to become remunerative and be of direct advantage 
to the juniors. 

7. The lease guarantees maintenance of the road in its present 
condition and the replacement of any equipment or property used 
up. An annual examination by the East Tennessee board is pro- 
vided for to enforce this provision. The rental is paid to the East 
Tennessee treasurer, and provision is made for maintaining the 
Kast Tennessee organization. Therefore no doubt can arise as to 
the application of the revenues to the East Tennessee liabilities. 

8. The lease provides for the maintenance of all existing contracts 
with other roads, securing thereby every facility for business which 
at present exists with the Norfolk & Western. A covenant against 
any diversion of business is also embodied. 

. The lease provides for the return of the railroads and other 
property demised “in at least as good order and condition as the 
reasonable use and wear thereof will permit and with sueh addi- 
tions, betterments, or improvements as shall have been made thereto,” 
and that the lessee shall keep, preserve, and maintain the said rail- 
road in as good working condition and repair as the same may be 
delivered to it. 

Finally, the placing of the operations of both companies under a 
harmonious management will enable maintenance of all rates, so 
that existing business may be relied upon to give larger income. 
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The $2,500,000 of Memphis & Charleston stock should become 

dividend-paying as soon as the stockholders will consent to an issue 

of bonds to make the necessary capital improvements upon the 

62 road, to which surplus earnings are now of necessity being 

devoted. The obstacle which the opposition of the minority 

stockholders of Memphis & Charleston has presented is liable to cease 
at any time. 

The Knoxville & Ohio line has earned a handsome surplus the 
past year, and it seems reasonable to expect that a division of the 
surplus will be practicable at an early day. 

The above considerations leave no doubt in our mind that the 
lease makes a vast relative improvement in the position of the 
juniors as compared with that they occupied before the lease. The 
same impression was created in the mind of every member of the 
board, whether on the side of the majority or minority. 

Should the East Tennessee charter be declared void, as is prayed 
for in the suit of the opponents of the lease, what will be the value 
of the second preferred and common stocks? <A matter to be 
thought of by holders before confiding their interests to the parties 
bringing the suit against the company. 

Any further information or explanation will be given by any of 
the undersigned. 

GEORGE COPPELL, 24 Exchange Place. 
JOHN GREENOUGH, 36 Wall street. 

WM. L. BULL, 3S Broad street. 

RICHARD IRVIN, Jn., 357 William street. 
THOMAS PL. FOWLER, 16 Exchange vlace. 
JAMES E. GRANNISS, 7 Nassau street. 
C.M. McGHEE, 10 Wall street. 


New York, November 19th, 1Sss8. 


63 exuipir C, 

(Interstate Commerce Reports, vol. I, page 779.) 

JoHN D. Heck and L. J. A. Perrer, Composing Firm of ) 

Ifeck & Tt tree, 
vs, 

East TENNESSEE, VIRGINIA AND Georata R. Co., KNox- } No. 78. 
ville and Ohio R. R. Co., Richmond and Danville R. |. 
Co., Richmond and West Point Terminal and Warehouse 
Co., Coal Creek and New River LR. R. Co. 


A railroad charter by the State of Tennessee owns a short road 


~’ 


‘wholly in that State, but never owned any rolling stock nor operated 


its road. The road was used and operated asa means of conducting 
interstate traflic in coal by companies owning connecting Interstate 
roads. Held— 

1. That the short road is one of the facilities and instraumentalities 
of interstate commerce, and as such is subject to the provisions of 
the act to regulate commerce. 
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In respect to such traffic the duties of such a road to the public 
are the same without respect to ownership, corporate control, the 
authority or means of its construction. 

As one of the “instrumentalities of shipment or carriage” it 
must be accessible to all interstate shippers on equal and reasonable 
terms. ‘The public cannot be deprived of this right by the separate 
or joint action of defendants. 

4. The traffic in question is interstate traffic. The companies 

conducting it use this short road as a facility to such 

64 traffic. They cannot be permitted to use it for purposes of 
discrimination between mine owners on its line. 

The claim for pecuniary damages presents a case at common 
law, in which defendants are entitled to a jury trial. 


(Ileard December 9th, 1887; decided February 15th, 1888.) 


Complaint alleging discrimination in furnishing cars for trans- 
portation of coal and demanding pecuniary damages. See com- 
plaint, ante, 495. 


Messrs. Webb & McClung and 8. F. Phillips, for petitioner ; 
Messrs. W. M. Baxter and I. M. Johnson, for defendants, East Ten- 
nessee, Virginia and Georgia Railway Company and Knoxville and 
Ohio Railroad Company; Mr. J. T.. Worthington, for defendants, 
Richmond and Danville Railroad Company and Richmond and 
West Point Terminal and Warehouse Company; Mr. KE. R. Chap- 
man, for defendant, Coal Creek and New River Railroad Company. 


Report and Opinion of the Commissioner. 


Morrison, Commissioner : 
The complaint against tue defendants is that on April 15th, 1887, 
and continually since then they refused to transport coal which up 
to that time they had tr: isported for the complainants from their 
mine, in the Co: al Creek coal- field, in the State of Tennessee, to their 
eustomers in North Carolina and other States; that while so refns- 
ing to carry complainants’ coal the defendants carried and continued 
to carry coal from said coal-fiel since April 15th, 1887, as they did 
before for other miners and shippers; that in respect of the traflic 
in coal the defendants unjustly discriminate against the complain- 
ants and refuse to afford them the reasonable and equal advan- 
tages for forwarding coal afforded to others Complainants ask that 
their rights as shippers of coal may be secured to them by order of 
this commission, and that large pecuniary damages may be awarded 
to them which they elaim for their alleged losses by non-shipment 
of their coal. 
65 The Coal Creek and New River Railroad Company, an- 
swering separately, denies that it discriminates unjustly orat 
all against the compl: nants; denies that it refused to afford them 
any facilities ufforded to other shippers of coal on the line of defend- 
ant’s road, and denies that it refused the use of its track to the plain- 
tiffs by the stoppage of the running thereon of engines and cars of 
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other companies, except by general refusal, which applied to any 
and all use of its road or track. It alleges that any use of said track 
subsequent to such general refusal has been under an arrangement 
open alike to all shippers, and that no application has been made 
by complainants for any arrangement. 

The East Tennessee, Virginia and Georgia Railway Company and 
The Knoxville and Ohio Railroad Company, two of the defendant 
companies, jointly answering, deny the existence of any facts which 
gives the right to or makes it the duty of said last-named company 
to operate the road of said Coal Creek and New River C ompany as 
against its consent and express orders; deny that they or either of 

them have ever man: ied or controlled said Coal Creek and New River 
road or run cars or engines over it at any time except by its acquies- 
cence and authority. They aver that subject tosuch acquiescence the 
Knoxville and Ohio Railroad Company heretofore ran its engines 
and cars and engines and cars under its: control over the line of 

said Coal Creek and New River road to accommodate coal miners 
on the line thereof, for which service a switching charge was made; 
that such service was discontinued on all of its road by order of said 
Coal Creek and New River Company, and with its authority and 
acquiescence restored on so much of its road as extends to the mine 
of the Excelsior Coal Company and within one-fourth mile of com- 
plainants’ mine; and except as above stated these defendants deny 
every other allegation of complainants, and deny jurisdiction of the 
commission to entertain the complaint. 

The other defendants, The Richmond and Danville Railroad Com- 
pany and ‘The Richmond and West Point Terminal and Warehouse 

Company, each for itself, make a general denial of all that ts 
66 alleged against them or either of them in the complaint, 

which, on the hearing, is, by consent of parties, distnissed as 
to the two defendants last named. 

From the testimony of witnesses and the unecontroverted state- 
ments made in the complaint and answers thereto the facts are 
found to be as follows : 

The complainants, under the firm nameof Ileck & Petree, were 
from January Ist, ISS86, to April 14th, ISS7, engaged in mining and 
selling coal in the Coal Creek — field, in Anderson and Campbell 
counties, In the State of Tennessee, and in shipping coal from said 
coal-field over the roads of the defendants to markets anc! customers 
in North Carolina and other States. On and after April 15th, 1887, 
said railroad companies refused to take or ship over their roads any 
coal of said firm. 

The mine of said firm is one of several mines locate d on the line 
of the Coal Creek and New River Railroad Company’s road, and 
coal shipped from the mine of said firm to market must be carried 
over said last-named road to the Knoxville and Ohio read; over it 
to its junction, at Knoxville, with the East Tennessee, Virginia and 
Georgia road ; over said last-named road and its connections to the 
place of destination. The only outlet’ or means of reaching mar- 
kets for coal mined in said Coal Creek coal-tield is over the line of 
the Knoxville and Ohio railroad. 
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The Coal Creek and New River Railroad Company is a corpo- 
ration chartered by the State of Tennessee. Jt owns a road or track 
three miles long, but never owned cars or other rolling stock nor 
operated its road. The rolling stock used on its road was and is 
owned by the Knoxville and Ohio Railroad Company, which has 
done all the carrying done on said Coal Creek and New River road 
from the time it was built, in 1880-51, up to April 15th, 1887, when 
carrying on it was refused for complainants, but continued for other 
shippers. 

A formal order was issued by the Knoxville and Ohio River Rail- 
road Company discontinuing and forbidding further operations on 

the Coal Creek and New River railroad on and after April 
67 15th, 1SS7.. Operations by said Knoxville and Ohio Rail- 

road Company were soon thereafter renewed on that part of 
said road extending to the Excelsior coal mine and within one-fourth 
of a mile of complainants’ mine, and occasional transfers were made 
over the entire! road, but all transportation was refused to complain- 
ants, who had orders for large quantities of coal, which they offered 
for shipment over defendants’ roads. 

The East Tennessee, Virginia and Georgia Railway Company 
and the Knoxville and Ohio Railroad Company are separate cor- 
porations, but their roads are part of the same system and are 
under substantially the same management. ‘The former owns more 
than half of the capital stock of the latter and the latter owns nearly 
one-half the capital stock and (together with parties interested in 
its own road) owns a controlling interest in the capital stock of the 
Coal Creek and New River Railroad Company. The three com- 
panies were and are in accord and have acted in concert in the 
refusal to carry complainants’ coal on the fifteenth day of April, 
1887, and from then until now 

The Knoxville and Ohio road extends from its junction with the 
East Tennessee, Virginiaand Georgia road,at Knoxville, northwardly 
to the Kentucky State line, and reaches said coal-field at Coal Creek 
station, from which a“ Y "-shaped switch extends into said coal-field 
and connects wiih said Coal Creek and New River road. Said coal- 
field is about eight miles in extent along the face of Cumberland 
Mountain, fronting to the southeast. A large and considerable 
tract in the northeast part of said coal-field is and was before said 
Coal Creek and New River railroad was built owned by John M. 
Heck, lessor of complainants, while another large tract further to the 
northeast was owned by said John M. Heek and the Knoxville and 
Ohio Railroad Company jointly. The southwest part of said coal- 
field is owned by other proprietors, among them some of the officers 
and persons interested in the defendants’ roads. ? 

The “ Y” switch from Coal Creek station did not and does not so 

extend into said coal-field as to reach the part owned by said 
68 John M. Heck, and the said Coal Creek and New River road 
was built by the Knoxville and Ohio Railroad Company and 
said Heck from said switch to and along that part of said ecoal-field 
owned by said John M. Heek, thence to and along the part owned 
jointly by him and the Knoxville and Ohio Railroad Company. 
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John M. Heck was president of the Coal Creek and New River 
Railroad Company from the time its road was built up to October, 
1856, when he was succeeded by I. Rh. Chapman. 

When Heck had been superseded it was claimed by the stock- 
holders and others interested in the defendant companies that dur- 
ing his presidency he had used said road and allowed his lessees to 
use it without paying or causing to be paid anything to said com- 
pany for such use of its road. ‘The action taken by the defendants 
in respect of the refusal to transport the coal of said firm was taken 
to force said John M. Heck to a settlement with said company by 
hindering his lessees in their mining operations. 

On these ascertained facts it is insisted on behalf of the Coal Creek 
and New River Railroad Company that it Is not a common carrier, 
and that its road is not any part of au line for continuous carrlage 
from one State or Territory to another State or Territory. 

This view is apparentiv based on the fact that the read of this 
company is wholly inthe State of ‘Tennessee, from which the com- 
pany derives its corporate existence; that it owns no engine or cars, 
has not operated, and does not of itself operate its road. 

It is true that coal taken over its road has been drawn by the en- 
gines and carried in the cars of the other defendants, but for all prac- 
tical purposes the road of this defendant is as much a part of the 
continuous line over which coal from plaintiils’ mine goes to market 
as isthe “ Y.” switch which connects this road with the roads of the 
other defendant companies. In the history of its construction and 
of its use it was always treated as a part of the continuous line and 
one of the instrumenta’ities by which the coal from this mine tn 
Tennessee was expected to reach and did reach the markets in the 

other States. 
69 If this road is one of the means by which commerce in coal 
is carried on between Tennessee and other States as an in- 
strumentality of interstate commerce, its duties to the public under 
the act to regulate commerce In respect to such traflic are the same, 
without respect to its ownership, coporate control, the authority or 
means of Its construction. 

By the first section of the act to regulate commerce the term “ rail- 
road” is made to include “all the road in use by any corporation 
operating a railroad, whether owned or operated under a contract, 
agreement, or lease ;”’ and the term “ transportation ” is made to in- 
clude “ all instrumentalities of shipment or carriage.” 

This road has been operated by the Knoxville and Ohio Railroad 
Company from the time it was built. This las been done, as alleged 
in defendant’s answer, by agreement or contract since April l4th, 
1887. Presumably it was so done before. This would seem to bring 
this ‘road within the reason of the provisions of the act to regulate 
commerce relating to lines for continuous carriage from one State or 
Territory to another State or Territory, and make it, in connection 
with the roads of the other defendants, a part of such a line. 

Yet, in the view we take of this case, the reliefasked by complain- 
ants is not dependent upon this Coal Creck and New River Com- 
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erick Burt & Co., then and now aliens and subjects of the Queen of 
Great Britain,and Willian J. Barr and Edmund Allen, then and 
now citizens of the State of Pennsylvania, brought the suit, No. 
4417, which has since been removed to your honorable court, against 
the East Tennessee, Virginia and Georgia Railway Company, then 
and now a corporation existing under the laws of the State of Ten- 
nessee, and the Richmond and Danville Railroad Company and 
the Richmond and West Point Terminal Railway and Warehouse 
Company, then and now corporations existing under the laws of the 
State of Virginia, and John H. Inman, Samuel Thomas, John G. 
Moore, Calvin S. Brice, C. M. MeGhee, George S. Scott, W. J. Chis- 

holm, Alfred Sully, John Greenough, Wn. L. Bull, Richard 
135 ~—s Irvin, Jr., George Coppel, Thomas P. Fowler, and James E. 

Grannis, then and now citizens of the State of New York, 
and T. M. Logan and John 8. Barbour, then and now citizens of the 
State of Virginia, and E. J. Sanford, then and now a citizen of the 
State of Tennessee. 

Third. That subsequently one A. G. Sharp was improperly and 
collusively made or joined a party plaintiff without conmmunication 
with the solicitors of the original plaintiffs, nor has he since taken 
anv part in the prosecution of the said suit. The said Sharp was so 
Improperly and collusively made a party plaintiff, at the instance 
of the defendants, for the sole purpose of endeavoring to createa 
vase removable to this court. 

Fourth. Your petitioner further shows that it is not true that 
from prejudice or local influence the defendants would not be able 
to obtain justice in the chancery court of Knox county, Knoxville, 
‘Tennessee. 

Fifth. Your petitioner further shows that it appears upon the face 
of the petition for removai and the record that the suit is one not 
removable to this court under the last clause of the second section 
of the act of March 3d, 1887. 

Your petitioner therefore prays that the said case be remanded. 

And your petitioner will ever pray. 


156 UNITED STATES OF AMERICA, 
Kast. Dist. of i. niusylvania, City and County 8s - 
of Philad Ipli id, f 
Nicholas Thouron, being sworn according to law, deposes and 
says that the facts set forth in the above petition su far as they are 
stated upon his knowledge are true, and so far as stated upon the 
information of others he believes them to be true. 


NICHOLAS THOURON. 


Witness my hand and notarial seal this 8th day of March, 1889. 
SAMUEL PAUL, [sear] 
U.S. Commissioner. 
A true copy. 
[The Seal of the Cireuit Court, District of East Tenn. ] 
Attest: H. H. TAYLOR, Clerk, 
By J. T. CARTER, D. C. 


WAREHOUSE CO. VS. NICHOLAS THOURON ET AL., &¢. 45 


137 [Endorsed :] No. 4417. Ex.“A.” Thouron et al. vs. E. T., 
Va. & Ga. R’y Co. ef al. Petition to remand. 
[Stamped :] Filed Apr. 1, 1889. Hl. H. Taylor, U.S. cir. e’t el’k. 


138 No. 4417. 


In the Circuit Court of the United States for the Northern Division 
of the Eastern District of Tennessee. 


NIcHoLas ‘THouron et al. | 
Us. 

THe East TENNESSEE, VIRGINIA AND GeoraiA Raitway Con- { 

PANY et al. J 


Surmotion to Remand. 


To the honorable the judges of the circuit court of the United States 
for the northern division of the eastern district of Tennessee: 


And now, March —, A. D. 1889, Nicholas Thouron, Frederick J. 
Burt, trading as Frederick Burt & Co.; William J. Barr, Edmund 
Allen, and Edmund P. Dwight, by Ingersoll & Peyton, their solie- 
itors, move to remand the above case to the chancery court of Knox 
county, Tennessee, for reasons heretofore filed, and beg leave to 
assign the following additional reasons : 

First. Because the said A. G. Sharp was improperly and _ collu- 
sively joined as a party plaintiff to this suit (No. 4417) for the pur- 
pose of creating a case remnovable to this court from the said State 
court, and has not united with these plaintiffs at their request or 
with their consent nor for the Jona fie purpose of prosecuting the 
said suit, but at the instance of defendants to enable them to oust 
the said State court of its jurisdiction and to remove said suit to 
this court upon the fraudulent semblance of a controversy between 

him and said defendants. 
139 Second. Because the said A. G. Sharp was not a party to 
the suit at the commencejnent thereof. 

Third. Because the said A. G. Sharp is not now and never has 
been a party plaintiff, inasmuch as he has not complied with the 
terms and conditions precedent upon which he was permitted to be- 
come a party plaintiff thereto, in this, that he had not at the time 
of the presentation and filing of said petition for removal signed 
and united in the bond of the plaintiffs for the prosecution of this 
suit in the said chancery court of Tennessee, as required by the terms 
of the order permitting him to become a party. 

Fourth. Because the said A. G. Sharp did not become a party to 
‘the said suit before the trial thereof. 

Fifth. Because there is no matter in dispute between the said A. 
G. Sharp, citizen of Tennessee, plaintiff, and the said Richmond and 
Danville Railroad Company and The Richmond and West Point 
Terminal Railway and Warehouse Company, citizens of Virginia, 
defendants, which exceeds, exclusive of interest and costs,the sum or 
value of $2,000. 
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pany being a common carrier or upon its road being a part of a line 
for continuous carriage to other States. 

Whatever else this road may or may not be it is one of the means 
and facilities for shipment to and over lines from complainants’ and 
other mines in Tennessee to market in other States. It is one of the 
“instrumentalities of shipment or carriage” included in the term 
transportion to which the act to regulate commerce applies. Assuch 
it must be open and accessible alike to all shippersand on equal and 
reasonable terms. This isaright belonging to the public of which it 
cannot be deprived by the separate act or control of any one of the 
defendants nor by the act of any or all of them combined. 

The other defendant companies insist that they have no control 

over the Coal Creek and New River Company, and deny 
70 that they have any legal right to operate or owe any duty to 

the public which requires them, or either of them to operate 
its road without the consent and against the express orders of said 
Coal Creek and New River Company. Neither denying nor admit- 
ting their legal obligations to do so, they aver readiness to carry coal 
over said road with the acquiescence of the said New River Com- 
pany, which acquiescence they claim to have had in all the carrying 
done over its road. This road is included in the term “ railroad ” 
or the term “ transportation,” or both, as defined in thie act to regu- 
late commerce. When the defendants are permitted to make use of 
and to control it for their own purposes they have no legal right in do- 
ing so to refuse impartial accommodation. That such refusal would 
subject it to responsibility to the State laws is not questioned, and 
whether the company, as owner of the road, would be subject to the 
jurisdiction of this commission is therefore not important. The 
East ‘Tennessee, Virginia and Georgia Company operating its own 


line and the line of the Knoxville and Ohio Company, is an in-. 


terstate road, and the traffic in question is interstate tratlic. This 
short road is:made use of by the other roads as a mere facility to 
such traflic. They cannot be permitted to make use of it or any 
part of it fur the purposes of discrimination as between the mine- 
owners upon it. The attempt to shelter themselves behind the ac- 
tion of the owners of the short road is but a pretense. The inter- 
state roads control the other, and they cannot be allowed to ‘abuse 
that control to oppress the public or any part of it. 

The “ Y ’ switch to the coai-field did not and does not extend as 
far up as the mine of complainants on the coal land owned by the 
lessor separately or jointly with the defendants, Knoxville and 
Ohio Company. To reach these lands their owners, Heck and the 
Knexville and Ohio Railroad Company, built the New River road. 
Previous to October, 1886, Heck was president of the New River 
Company. The Knoxville and Ohio Company operated the Coal 
Creek and New River Company’s road until April 15th, 1887, for 
all shippers, and since then for all except complainants. Since it 

was built new mines have been opened and investments 
71 made for the development of mines in view of the transpor- 
tation which this road afforded and of which it is a necessary 
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part; it is neither good faith nor legally right to deny its use to 
the sole purpose of its construction. 

The misunderstanding and disagreement between Ifeck and the 
stockholders or others interested in the defendants’ roads has fur- 
nished a pretext for but does not justify the illegal acts of defend- 
ants in refusing to transport the coal of complainants, which was 
done to bring Heck to terms. The public, of which the complain- 
ing firm isa part, cannot wait for its rights while stockholders or 
persons interested in the defendant companies adjust their accounts 
or settle their differences. 

The complainants and other miners on the line of said Coal 
Creek and.New River road are entitled to have their coal carried 
over it to its connecting road and thence to destination. 

The claim for pecuniary damages made by complainants was not 
entertained on the hearing, because it presents a case at common law 
in which the defendants are entitled to a jury trial. 

It is therefore found that the conduct of the defendants in fatling 
and refusing to receive coal for interstate transportation when ten- 
dered by complainants was in contravention of the provisions of the 
act to regulate commerce; and it is ordered that said defendants 
and each of them forthwith cease and desist from such failure and 
refusal, and henceforward receive and forward coal when so offered 
for transportation on any part of the line of said Coal Creek and 
New River railroad upon just, reasonable, and equal terms. 

A true copy. 

Attest: 


[The Seal of the Circuit Court, District of East Tenn.] 


H. H. TAYLOR, Clerk. 
By J. T. CARTER, D. C. 


(Pages 72 to 153, inclusive, Exhibit A to Bill, omitted in printing.) 
154 No. 4417. 


In the Circuit Court of the United States for the Northern Division 
of the Icastern District of Tennessee. 


NIcHoLas THouron et al. 


oe 


US. 
Tue East TENNESSEE, VIRGINIA AND GEORGIA Rattway Comn- { 
PANY ef al. J 


Petition to Remand. 


To the honorable the judges of the cireuit court of the United States 


for the northern division of the eastern district of Tennessee : 

The petition of Nicholas Thouron respectively represents— 

First. That your petitioner, who then was and still is a citizen of 
Pennsylvania, and, in conjunction with C. Sligo de Pothonier, trad- 
ingas C. de Pothonicr & Co., and Frederick J. Burt, trading as Ired- 
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erick Burt & Co., then and now aliens and subjects of the Queen of 
Great Britain,and Williain J. Barr and Edmund Allen, then and 
now citizens of the State of Pennsvivania, brought the suit, No. 
4417, which has since been removed to your honorable court, against 
the East Tennessee, Virginia and Georgia Railway Company, then 
and now a corporation existing under the laws of the State of ‘Ten- 
nessee, and the Richmond and Danville Railroad Company and 
the Richmond and West Point Terminal Railway and Warehouse 
Company, then and now corporations existing under the laws of the 
State of Virginia, and John H. Inman, Samuel Thomas, John G. 
Moore, Calvin S. Brice, C. M. MeGhee, George 8. Scott, W. J. Chis- 

holm, Alfred Sully, John Greenough, Wm. L. Bull, Richard 
135 = Irvin, Jr., George Coppel, Thomas P. Fowler, and James E. 

Grannis, then and now citizens of the State of New York, 
and T. M. Logan and Jolin 8. Barbour, then and now citizens of the 
State of Virginia, and E. J. Sanford, then and now a citizen of the 
State of Tennessee. 

Third. That subsequently one A. G. Sharp was improperly and 
collusively made or joined a party plaintiff without communication 
with the solicitors of the original plaintiffs, nor has he since taken 
any part in the prosecution of the said suit. The said Sharp was so 
improperly and collusively made a party plaintiff, at the instance 
of the defendants, for the sole purpose of endeavoring to createa 
vase removable to this court. 

fourth. Your petitioner further shows that it is not true that 
from prejudice or local influence the defendants would not be able 
to obtain justice in the chaneery court of Knox county, Knoxville, 
‘Tennessee. 

hifth. Your petitioner further shows that it appears upon the face 
of the petition for removal and the record that the suit is one not 
removable to this court under the last clause of the second section 
of the act of March 3d, 1887. 

Your petitioner therefore prays that the said case be remanded. 

And your petitioner will ever pray. 


136 UNITED STATES OF AMERICA, 
Kast. Dist. of Pennsylvania, City and County > ss: 
of Philad Iphia, f 
Nicholas Thouron, being sworn according to law, deposes and 
says that the facts set forth in the above petition so far as they are 
stated upon his knowledge are true, and so far as stated upon the 
infermation of others he believes them to be true. 


NICHOLAS THOURON., 


Witness my hand and notarial seal this 8th day of March, 1889. 
SAMUEL PAUL, [seat] 
U.S. Commissioner. 
A true copy. 
[The Seal of the Cireuit Court, District of East Tenn. ] 
Attest: H. H. TAYLOR, Cleri 
By J. T. CARTER, D. C 
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137 [Endorsed :] No. 4417. Ex.“A.” Thouron et al. vs. E. T., 
Va. & Ga. R’y Co. ef al. Petition to remand. 
[Stamped :} Filed Apr. 1, 1889. HH. H. Taylor, U.S. cir. e’t el’k. 


138 : No. 4417. 


In the Cireuit Court of the United States for the Northern Division 
of the Eastern District of Tennessee. 


NicHoias THouron et al. | 

US. 
THe East TENNESSEE, VIRGINIA AND GeoraiA Raitway Com- { 
PANY et al. J 


Surmotion to Remand. 


To the honorable the judges of the circuit court of the United States 
for the northern division of the eastern district of Tennessee : 


And now, March —, A. D. 1889, Nicholas Thouron, Frederick J. 
Burt, trading as Frederick Burt & Co.; William J. Barr, Edmund 
Allen, and Edmund P. Dwight, by Ingersoll & Peyton, their solie- 
itors, move to remand the above case to the chancery court of Knox 
county, Tennessee, for reasons heretofore filed, and beg leave to 
assign the following additional reasons : 

First. Because the said A. G. Sharp was improperly and collu- 
sively joined as a party plaintiff to this suit (No. 4417) for the pur- 
pose of creating a case removable to this court from the said State 
court, and has not united with these plaintiffs at their request or 
with their consent nor for the Lona fide purpose of prosecuting the 
said suit, but at the instance of defendants to enable them to oust 
the said State court of its jurisdiction and to remove said suit to 
this court upon the fraudulent semblance of a controversy between 

him and said defendants. 
139 Second. Because the said A. G. Sharp was not a party to 
the suit at the commencement thereof. 

Third. Because the said A. G. Sharp is not now and never has 
been a party plaintiff inasmuch as he has not complied with the 
terins and conditions precedent upon which he was permitted to be- 
come a party plaintiff thereto, in this, that he had not at the time 
of the presentation and filing of said petition for removal signed 
and united in the bond of the plaintiffs for the prosecution of this 
suit in the said chancery court of Tennessee, as required by the terms 
of the order permitting him to become a party. 

Fourth. Because the said A. G. Sharp did not become a party to 
the said suit before the trial thereof. 

Fifth. Because there is no matter in dispute between the said A. 
G. Sharp, citizen of ‘Tennessee, plaintiff, and the said Richmond and 
Danville Railroad Company and The Riehmond and West Point 
Terminal Railway and Warehouse Company, citizens of Virginia, 
defendants, which exceeds, exclusive of interest and costs,thesum or 
value of $2,000. 
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Sixth. Because the controversy between the said Sharp and the 
defendants is not one of which this honorable court could take 
original cognizance. ) 

Seventh. Because, a decree pro confesso having been entered against 
The Richmond and Danville Railroad Company, defendant, betore 
the filing of the petition for removal, the removal was too late. 

Eighth. Because the petition and affidavit were both sworn to 
January 18th, 1889, at which time, as appears by the record, a de- 
cree pro confesso had been entered and was then in force against the 

said Richmond and Danville Railroad Company. 
140 Ninth. Because certain of the parties plaintiff and certain 
of the parties defendant were at the time of the filing of the 
petition for removal citizens of the State of Tennessee. 

Tenth. Because certain of the parties plaintiff were at the time of 
filing the bill and still are aliens. 

Eleventh. Because it appears upon the face of the petition for re- 
moval and the record that the suit is one of which this court cannot 
obtain jurisdiction by removal under the last clause of the second 
section of the act of March 8d, 1887, and that the order of removal is 
coram non judice and void. 


A true copy. 
[The Seal of the Cireuit Court, District of East Tenn. ] 


Attest: H. H. TAYLOR, Clerk, 
By J. T. CARTER, D. C. 


141 [Endorsed :] No.4417. Ex.“ B.” Thouron et al. vs. E. T., 
Va. & Ga. R’y Co. et al. Motion to remand. 
[Stamped:] Filed Apr. 1, 1889. H. H. Taylor, U.S. cir. e’t, elk. 


142 No. 4417. 


In the Cireuit Court of the United States for the Northern Division 
of the Eastern District of Tennessee. 


Nicnoitas THouron et al. a 
Us. \ 

Tue East TENNESSEE, VirnGINIA AND Grorata Rattway Com- 
PANY ef al. : j 

And now, March 8th, A. D. 1889, come the plaintiffs, Nicholas 
Thouron, Frederick J. Burt, trading as Frederick Burt & Co; 
William J. Barr, and Edmund Allen, and, by protestation, not con- 
fessing or acknowledging the petition to remove this cause from the 
chancery court of Knox county, Knoxville, Tennessee, to be true, 
for plea to the jurisdiction of this court, say— 

That this court ought not to take further cognizance of this suit 
(No. 4417), because this suit does not involve a dispute or contro- 
versy between a plaintiff citizen of Tennessee, in whose court the 
suit was brought, to wit, A.G. Sharp, and a defendant citizen of the 
State of Virginia, to wit, The Richmond and West Point Terminal 
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Railway and Warehouse Company or The Richmond and Danville 
Railroad Company ; and this they are ready to verify. 

And, for further plea to the jurisdiction of this court, said plaintiffs 
say— 

That there is no matterin dispute between A.G. Sharp, plain- 

143 stiff} and the said Richmond and West Point Terminal Railway 

and Warehouse Company or The. Richmond and Danville 

Railroad Company, citizens of the State of Virginia, defendants, 

which exceeds, exclusive of interest and costs, the sum or value of 
$2,000; and this they are ready to verify. ° 

And, for further plea to the jurisdiction of this court,said plaintiffs 
say— 

That the said A. G. Sharp was improperly and collusively joined 
as a party plaintiff to this suit for the purpose of creating a case re- 
moval to this court from said State court, and that he has united 
with these plaintiffs without their request or consent and not for 
the dona fide purpose of prosecuting said suit, but merely in form 
and at defendants’ request so as to enable defendants to oust said 
State court of its jurisdiction and to remove said suit to this court ; 
and this they are ready to verify. 

And, for further plea to the jurisdiction of this court, the plaintiffs 
say— 

That of the original plaintiffs at the time the bill was filed and 
this controversy begun Nicholas Thouron, {William J. Barr, and 
Kdmund Allen were then and still are citizens of the State of Penn- 
sylvania, and Charles Sligo de Pothonier, trading as C. Sligo de 
Pothonier & Co.,and Frederick J. Burt, trading as Frederick Burt 
& Co., were then and still are aliens and subjects of the Queen of 
Great Britain, and the East Tennessee, Virginia and Georgia Rail- 
way Company and EK. J. Sanford were then and still are citizens of 
the State of ‘Tennessee, and the other parties defendant were then 
and still are citizens of the States of Virginia and New York; and 
this they are ready to verify. 

And, for further plea to the jurisdiction of this court, these plain- 
tiffs say— 

That it is not true that from local influence or prejudice that the 
defendants will not be able to obtain justice in the said State court : 
and ihis they are ready to verify. 

Wherefore plaintiffs pray that the order of removal heretofore 
made be vacated, and that this suit be remanded to the chancery 
court of Knoxville, Tennessee. 


144. Uwyirep States or America, # 
Lastern District of Pennsylvania, )° 
Nicholas Thouron, being duly sworn, says that the foregoing pleas 
are not interposed for delay and are true in point of faet. 


NICHLOLAS THOURON. 


Sworn and subscribed to before me this Stheday of March, A. D. 
1889. 
SAMUEL PAUL, 
U. S. Commissioner. 


48 RICH. & W. P. TER. R’Y, &C., VS. N. THOURON ET AL., &¢. 


We hereby ceriify that in our opinion the foregoing pleas are 
well founded in point of law. 


A true copy. 
[The Seal of the Circuit Court, District of East Tenn. ] 


Attest: H. H. TAYLOR, Clerk, 
By J. T. CARTER, D. C. 


145 [Endorsed :] No. 4417. Ex. “C.” Thouron et al. vs. E. T., 
Va. & Ga. R’y Co. et al. Pleas to remand. 
[Stamped :] Filed Apr.1,1889. H. H. Taylor, U.S. cir. ¢’t cl’k. 


Endorsed on cover: E. Tennessee C.C. U.S. No. 1263. The 
Richmond & West Point Terminal Railway and Warehouse Com- 
pany, appellant, vs. Nicholas Thouron, Frederick J. Burt, trading as 
Frederick Burt & Co.; William J. Barr, Edmund Allen, and Ed- 
mund P. Dwight. Filed October 1, 1889. 
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Supreme Court of the alnited States. 
OCTOBER TERM. 1889. 


J\ 0. / POS. 


THE RICHMOND AND WEST POINT TERMINAL 
RAILWAY AND WAREHOUSE COMPANY, Apret 


LANT, 


NICHOLAS THOURON, ev an., APPELLEES. 


APPEAL FROM THE CLRCUILT COURTOF THE UNITED STATES 
FOB THE EASTERN DISTRICT OF TENNESSEE 


Bri f for App llant sii the Motion ot Appellees ly Dismiss thie 
Appeal for Want of Jurisdiction. 


Appellant respectfully refers to the third division of the 
brief filed in the ease of the Richmond and Danville Rail- 
road Company ayalnst the same defendants, No. 1282. 

HoapLey, LAUTERBACH & JOHNSON, 
Taybtor & Hoop, 
Barkow & THomas, For Appellant. 


Pore Barrow, 


OF Counsel, 


No. 126.3. October Term, 1889. 


Supreme Court of the United States. 


The Richmond and West Point Terminal Railway 
and Warehouse Company, Appellant, 


VS. 


Nicholas Thouron et a/., Appellees. 


Appeal from the Circuit Court of the United States, for 
the Eastern District of Tennessee. 


BRIEF FOR APPELLEES ON THEIR MOTION TO DISMISS 
THE APPEAL FOR WANT OF JURISDICTION. 


INGERSOLL & PEYTON, 
CHARLES M. Da COSTA, 
SAMUEL DICKSON, 

kor Appellees. 
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THE Eastern Disrricr or TENNESSEE. 


BRIEF FOR APPELLEES ON THEIR MOTION TO 
DISMISS THE APPEAL FOR WANT OF JURIS- 
DICTION. 


The facts in this case are substantially similar to the ones in 
the case of The Richmond and Danville Railroad Company 
against the same defendants, No. 1262. 

The petition to remove was made, however, in this case by 
the Richmond and West Point Terminal Railway and Ware- 
house Company. 

The points relied on by the appellees on this motion are the 
same as those contained in their brief submitted in No. 1262, 
which are not repeated here, but to which reference is hereby 
respectfully made. 
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a Transcript of Record. 


Supreme Court of the United States. 


Hamitton Ormspy, EpmonrA Ormspy, THomas W. Taytror, ) 
Philip B. Mathews, Eloise 'T. Taylor, Fanny |. Mathews, and | 
Sarah C. Colmesnil, Plaintiffs in Error, , 

vs. 


Witiram B. Webs and Cuarues D. Drake, Defendants. 
In error to the supreme court of the District of Columbia. 


b Unitep States or AMERICA, 88: 


The President of the United States to the chief justice and justices of 
the supreme court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment in a plea which is in the said court, before you, be- 
tween Hamilton Ormsby, Edmonih Ormsby, Thomas W. Taylor, 
Philip B. Mathews, Eloise 'T. Taylor, Fanny I. Mathews, and Sarah 
C. Colmesnil, plaintiffs, and William B. Webb and Charles D. Drake, 
defendants, being No. 26051 at law, a manifest error hath happened, 
to the great damage of the said plaintiffs, as by their complaint 
appears, and it being fit that the error, if any hath happened, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf: Therefore you are hereby commanded, if 
judgment be therein given, under your seal, distinctly and openly, 
to send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 8th dav of March, in the vear of our Lord 1886, 
and of the Independence of the United States the one hundred and 
tenth. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


District oF Cotumpta, Jo wit: 
To William LB. Webb and Charles D. Drake: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s oflice of the supreme court of the District of Columbia, 
wherein Hamilton Ormsby, Edmonia Ormsby, Thomas W. Taylor, 
Philip b. Mathews, Eloise T. Taylor, Fanny 1. Mathews, and Sarah 
1—179 
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C. Colmesnil, are plaintiffs and you are defendant, to show cause, if 
any there be, why the judgment in the said writ of error mentioned 
should not be corrected, so that speedy justice be done the parties 
in that behalf. 

Witness D. K. Cartter, chief justice of the said supreme court of 


the District of Columbia. . 
D. K. CARTTER, Ch’f Just. : 


Rec’d a copy of the foregoing citation this 10 day of M’ch, 1886. 


ENOCH TOTTEN, ie: 3 
For Defendants. 
1 Caveat. Filed in Orphan’s Court Feb’y 9, 1880. 


In the Supreme Court of the District of Columbia. 


To the honorable the judges of the supreme court of the District of 
Columbia, holding a special term of said court for probate busi- 
ness : 


Your petitioner, Sarah C. Colmesnil, of Louisville, in the State of 
Kentucky, respectfully shows unto your honors that there has been 
presented to said court and is now on file therein a certain paper- 
writing which William B. Webb and Charles D. Drake has [have] 
presented and pretends that the same is the last will and testament 
of Levin M. Powell, late of the said District, now deceased. 

Your petitioner further shows and gives your honor- to know that + 
she is the daughter of the late Maj. Edmund H. Taylor, whose wife 
was Eloise Thruston, and the sister of Levin M. Powell’s mother; that 
the said Levin M. Powell, deceased, left no widow or children or de- 
scendants—no brothers or sisters nor father or mother surviving 
him, and no descendants of any brother or sister; that he left your 
petitioner and ten others as first cousins and his only heirs-at-law. 

Your petitioner is informed and verily believes, and so charges 
to this honorable court, that the paper-writing aforesaid is not the 

last will and testament of the said Levin M. Powell, deceased, | 
2 and that be never executed and published it as such, as re- ) 
quired by law. ! 

Your petitioner further represents that the said paper-writing, so ) 
alleged to be the last will and testament of the said Levin M. Powell, 
deceased, purports to bear date on the 27th day of October, A. D. 

1884; and said petitioner is informed and believes that the said 
Levin M. Powell died in the said District of Columbia on or about e 
the 15th day of January, A. D. 1885; that on the day and at the 
time it is claimed that he executed said paper-writing he was not of 
sound mind and disposing memory; that he lad been very ill for 
some time; that he was in his eighty-second year and very feeble; 
that about three years ago he had a cateract retnoved from his eye ; 
but at the time of his death and for some time before he had become 
bedridden and blind and only recognized persons by their voice 
and names; that by reason of his old age and infirmities his mind, 
at the time of the alleged execution of the said paper-writing, had 
become so weakened and demented that he had no memory and 
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was wholly unable and incompetent to have, express, or execute the 
said paper-writing or any will whatever. 

Your petitioner further represents that she is informed and be- 
lieves that the said Levin M. Powell was possessed, at the time of 

his death,—a very large estate, not less — $100,000, and 
3 that the said William B. Webb and Charles D. Drake are 

named as executors; that among the legatees named in said 
paper-writing 1s one Harriet C. Stew: irt, for a very large legacy, be- 
sides sharing in the residuary clause of said paper- writing : that 
petitioner is “informed and believes that said Harriet C. Stewart 
came tu the house of the said Levin M. Powell the night before the 
death of the wife of the said Levin M. Powell and has remained 
there ever since and was there during the last illness of said Powell, 
having charge of and superintending all the affairs of the house,as 
well as managing the private business of said Powell; that petitioner 
charges that if the said Powell’s hand was placed to said paper-writ- 
ing it was not done by his will, but by the will, procurement, undue 
influence, and fraud of the said Harriet C. Stewart, and that the 
execution of said paper-writing was not the will or the act of the 
said Levin M. Powell, but the will and act of the said Harriet C. 
Stewart and others in collusion with her. 

Your petitioner therefore prays that all further proceedings look- 
ing to the probate of said paper-writing may be suspended until it 
can be determined, as provided by law, whether the said paper- 

writing is the last will and testament of the said Levin 


L M. Powell, deceased ; that appropriate issues may be directed 


by the court to be tried as provided, by law; that in the 
meantime some proper persons may be appointed as collectors of 


suid estate. 
SARAH COURTNEY COLMESNIL. 
Tue STATE or Texas, | 


County of Harris, J 


I solemnly swear that I have read the above petition by me signed, 
and the facts therein stated upon information and belief I believe 
to be true,and the faets therein stated of my own knowledge I know 


to be true. 
SARAH COURTNEY COLMESNIL. 


88 - 


Sworn and subscribed to before me this 5th day of February, 


A. D. 1855. ' 
[SEAL. ] GARNETT HARDCASTLE, 
Notary Public, Harris County, Texas. 

Filed February 9, 1885. 

On the 15th February, 1885, Hamilton Ormsby and Edmonia F. 
Ormsby filed caveats; on the 16th of February, 1585, Thomas W. 
Taylor, Eloise T. Taylor, Philip P. Matthews, and Fanny [. Matthews 
ulso filed caveats. 
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5 Issues from Probate. Filed Feb’y 9, 1885. 


Upon consideration of the petition of Charles D. Drake and Wil- 
liam B. Webb propounding, as the last will and testament of the 
said Levin M. Powell, a certain paper-writing bearing date on the 
27th of October, 1884, and the petition and caveat of Sarah Court- 
ney Colmesnil denying the said paper-writing is the last will and 

testament of the said Levin M. Powell, it is, this 13th day of 
6 February, 1885, ordered, adjudged, and decreed that the fol- 

lowing issues be transmitted to be tried in the circuit court 
before a jury, viz: | 

First. Whether the said paper-writing purporting to be the last 
will and testament of the said Levin M. Powell, bearing date on the 
27th of October, 1884, was executed and attested in due form of 
law. | 

Second. Whether the contents of said paper-writing were read to 
or by the said Levin M. Powell at or before the alleged execution 
thereof by him. 

Third. Whether the said Levin M. Powell at the time of the al- 
leged signing of said paper-writing wasof sound and disposing 
mind and capable of executing a valid deed or contract. 

Fourth. Whether the said writing was executed by the said Levin 
M. Powell under the iniluence of suggestions, importunities, and 
undue persuasion of the said Harriet C. Steward or any other per- 
son or persons when his mind, from its disordered, diseased, and en- 
feebled state, was unable to resist the same. 

Fifth. Whether the execution of said paper-writing was procured 
by fraud, misrepresentation, or undue influence or persuasion of the 
sald Harriet C. Steward or any other person or persons acting of 
their own volition or under the direction of the said Steward. 

A. B. HAGNER, 
Associate Justice. 


7 Will of L. M. Powell. 


In the name of God, Amen. [, Levin M. Powell, of Washington 
city, in the District of Columbia, being of sound and disposing 
mind, memory, and understanding, knowing the certainty of death 
and the uncertainty of the time thereof, and being desirous so to 
arrange my worldly alfairs that I may be the better prepared to 
leave this world when it shall please God to call me hence, do-make, 
publish, and declare this,and this only, as and for my last will and 
testament: : 

Item. First and principally, I commit my soul to Almighty God 
and my body to the earth, to be buried in such manner as to my 
executors, to be hereafter named, shall seem, my condition iu life 
duly considered, most fit and proper; and after all my funeral ex- 
penses and just debts, if I have any, are paid, I dispose of my estate 
in manner and form as follows, to wit: : 

Item. Second, I direct that my entire estate—real, personal, and 
mixed, of whatever consisting and wheresoever situated, except in 
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so far as T shall otherwise herein specifically devise or provide—shall 
be taken by my executors hereinafter named, or the survivor of 
them, and shall be by them sold at as early a day as practicable, 
upon such terms and conditions as to them shall seem best and 
most advantageous for all persons concerned, and so that the best 
price can be obtained therefor, and that the proceeds arising 
from such sale shall be by my said exeeutors distributed 
and paid over to the persons hereinafter named in the sums 
and upon the terms and conditions hereinafter set forth and 

contained—that is to say, to Jeannette T., daughter 
8 of Mrs. M. J. Manning, of Baltimore, Maryland, known 

as Nettie, the sum of two thousand dollars; to Julian II. 
Thruston, son of Mrs. Bessie Thruston, widow of George A. Thrus- 
ton, late of Cumberland, Marvland, deceased, the sum of five thou- 
sand dollars, to be by him taken and held in trust for his mother 
and her children, said sum to be invested and the income derived 
therefrom paid to his mother during her life, and in further trust 
upon her death to divide the said sum equally among her children 
who shall survive her, share and share alike; and | do further give 
and bequeath to the said Julian H. Thruston the sum of five hun- 
dred dollars as a compensation to him for his services in and about 
the foregoing trust; and it is my desire that no bond shall be re- 
quired of him for the faithful performance of the said trust, unless 
his mother, Mrs. Bessie Thruston, shail require such to be given ; to 
Mrs. Charles B. Thruston I give and bequeath the sum of three 
thousand dollars, to be taken and held by her in trust for her un- 
married daughters and her son Charles, the income to be used by 
her, the said Mrs. Charles B. Thruston, for her own purposes during 
her natural life, and upon her death the said sum of three thousand 
dollars is to be divided among her children living at that time, share 
and share alike, and it is my desire that no bond be required for 
the faithful performance of this trust; to Alfred B.'Thruston I give 
and devise the sum of four thousand dollars, to be taken by him 
and held in trust for Mrs. Jeannette T. Rader and her children, the 
said sum to be invested and the Income derived therefrom paid to 
Mrs. Rader during her natural life, and upon her death the said sum 
to be divided among her children equally, share and share alike ; 
to Crates r, ‘Thrus ton and his sister, Mrs. Llouck, the Suir of SIX 
thousand dollars, to be equally divided between them ; to Alfred 
Buckner Thruston, son of Alfred Thraston, deceased, his heirs, 
executors, and administrators, three thousand dollars; to Charles 8S. 
Powell, of Alexandria, Virginia, oon of Cuthbert Powell, deceased, 
two thousand five hundred dollars ;.to Dr. Rebert C. Hepes of Alex- 
andria, one thousand dollars; to Cuthbert L. Powell, of Danville. 
Virginia, brother of Dr. Robert C. Powell, one thous: vt dollars ; lo 
Charles Simms Powell, in trust for Rev. Cuthbert S. Powell and 

Levin Powell, the sum of fifteen hundred dollars, the said 
i) sum to be invested and the income derived therefrom to be 

divided equally between them during their joint lives, and 
the said sum, Upon the death of either, to be paid to the survivor: 
to Virginia Taylor, widow of Lawrence b. Taylor, of Alexandria, 
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Virginia, one thousand dollars; to Harriet Chilton Stewart, widow 
of Charles Stewart, deceased, ten thousand dollars; to Daniel Bb. 
Conrad, late of the United States Navy, one thousand dollars ; to 
William B. Webb, three thousand dollars, to be by him taken and 
held in trust for Mrs. Brand, my first cousin, and daughter of my 
aunt, Eloise Tayler, deceased, of Louisville, Kentucky, for and dur- 
ing her natural life, the income thereof to be paid to her during that 
time, and upon her death, in further trust, to pay the said sum of 
three thousand dollars to the trustees of the Garfield Memorial Hos- 
pital, recently organized, or other persons having the control of the 
affairs of that institution ; to my good friends William G. Moore and 
William S. Mitchell, both of Washington city, as a testimonial of 
my regard for them and by way of acknowledgment of their many 
kindnesses to me, five hundred dollars each ; to Mrs. Luey L. Powell, 
one thousand dollars; to Bedford Calwell, son of James Calwell, 
deceased, of the White Sulphur Springs, Greenbrier county, Vir- 
ginia, five hundred dollars; to Dr. Alfred H. Powell, of Baltimore, 
Maryland, one thousand dollars; to Catharine, called Kate, daughter 
of Dr. Liewellyn Powell, deceased, late of Louisville, Kentucky, one 
thousand dollars: to Maria Powell, of Fauquier county, Virginia, 
daughter of John Levin Powell, deceased, one thousand dellars, and 
to Archibald Atkinson, of Baltimore, Maryland, I give one thousand 
dollars. It is my will and desire that if any of the partigs to whom 
I give legacies in this my wil! prefer to take bonds instead of money 
in the payment of such legacies, he or she may be permitted so to 
do by taking any such bond or bonds at the then market value 
thereof in cash; and it is my further desire and will that any of the 
said legatees who shall in any way obstruct or hinder the execu- 
tion of this will shall forfeit the payment of any legacy herein pro- 
vided to him or her, and I hereby direct my said executors to refuse 
to pay any such legacy. 
Item. Third, | give, devise, and bequeath to Gates P. Thruston 
the picture of Washington, by Peale, and the two oil paintings 
i0 hanging in the niches of the east side of the front parlor of 
my residence; to Robert C. Powell, of Alexandria, Virginia, 
the portraits of the Powell family, except the one of myself, of which 
I die possessed ; the picture by Church, in the dining-room of my 
residlence, | give to my friend, William B. Webb; the picture of 
Piney Point, in the same room, to Mrs. Jeannette Thruston Rader ; 
the picture of the Mouth of the Po to my friend, Joseph H. Bradley ; 
all the other pictures in my residence, except these particularly de- 
vised, I give to Mrs. Jeannette Thruston Rader; all the pictures of 
the Bradiey family belonging to me I give and devise to Mrs. Wal- 
ter D. Davidge to take and hold for Maria Bradley, daughter of 
Doctor William A. Bradley, until she shall be satisfied to deliver 
them into her keeping; the engraving of the picture of Bierstadt, 
which hangs in the reeeption-room of my residence, I give to my 
friend, Charles D. Drake, and [ also give and bequeath to him all 
of my correspondence and official records, to be by him taken and 
disposed of as he shall think fit; to Mrs. Drake, the wife of Charles 
D. Drake, I give one of the Persian table covers in my back parlor, 
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and the other to Mrs. Jeannette T. Rader; to George Perego, my 
servant, if he is in my service at the time of my death, I give three 
hundred dollars, and if he shall have left my service before that 
time, one hundred dollars. 

Item. Fourth, I direct that the rest and residue of my estate re- 
maining after the payment of my debts, funeral expenses, and the 
foregoing legacies shall be divided into equal shares, and I give, de- 
vise, and bequeath the same as follows: ‘To Dr. Alfred II. Powell, 
one of said shares; to Mrs. Harriet C. Stewart, one of said shares; 
to Mrs. Jeannette T. Rader, one of said shares; to Mrs. Alfred 
B. Thruston, one of said shares absolutely, and to Alfred B. 
Thruston, one of said shares in trust for the use and benefit 
of his sister, Mrs. Sidney Branna; to Maria Powell, daughter of 
John Levin Powell, one share; to Laura, wife of John Randolph 
Tucker, of Lexington, Virginia, whose name before marriage was 
Powell, one share; to Mary, widow of the late Surgeon General 
Joseph K. Barnes, of the United States Army, one share, and to the 
Rev. John Dalrymple Powell, rector of a church in Portsmouth, 
Virginia, one share. 

Item. Fifth, it being my wish and desire to make some 

1] contribution to the navy of the United States, of which I 
have been for so many years, I lope, a worthy member, and 

so in a measure to pay the debt I feel | owe the honorable profes- 
sion I have pursued through a long lifetime, and to that end to 
establish in the Columbian University, in the District of Columbia, 
in a manner most conducive for that purpose, a means for the edu- 
cation of such young men as may be willing to profit therefrota in 
the branches of education best fitted to prepare them for oflicers of 
the line in the navy of the United States, or for the places of mates 
or captains in the merchant-marine service of the United States, | 
do hereby give, devise, and bequeath to the said Columbian Uni- 
versity and its successors all those certain pieces or parcels of ground 
situate and lying in said city of Washington and known and dis- 
tinguished on the plats of said city as lot lettered C and_ the east 
five feet from front to rear of lot D of Samuel D. King’s subdivision 
of lots numbered one (1), two (2), three (5), thirty-two and. thirty- 
three (53), in square numbered one hundred and twenty-six (126), 
duly recorded in the surveyor’s office of said city, beginuing for the 
said parcels at a point on [ street north, distant seventy-eight (78) 
feet west from the corner of [ and 17th street, and running thence 
north parallel with 17th street one hundred and five (105) feet to a 
fifteen-foot alley; thence west with said alley thirty-five (55) feet ; 
thence south one hundred and five (105) feet to the north line of 
suid I street; thence east with said I street thirty-five (55) feet to 
the point of beginning, together with all and singular the improve- 
ments, rights, privileges, and appurtenances to the same belonging, 
in trust for the purposes following, and for no other purpose What- 
ever—that is, in trust to create an endowment to be known as the 
Admiral Powell endowment—and with that view to take the said 
property and the saine to rent from Ve ar to y -ar or to lease for a 
term of years as to the trustees and overseers of said university shall 
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seem best, and the rents, issues, and profits arising therefrom, 
after first paying out of the same the taxes, insurance, repairs, 
and other expenses, to devote as far as the same will go, under 
such regulations as to the said trustees and overseers may 
seein best, to the free education of such young men as may 


desire to take advantage of the said endowment by way of 


their preparation for entrance into the Naval Academy 
12 at Annapolis, Maryland, or such as may fit them to become 
mates or masters in the merchant-marine service of the 
United States, such preparation to be confined in the case of each 
young man so embracing the advantages of the said endowment to 
one year, and to include principally the studies following—that is 
to say, arithmetic, geometry, trigonometry, and astronomy, with 
the use of astronomical instruments, the construction of charts, and 
the application of this knowledge to hydrographical survey by lati- 
tude and longitude, and, if possible, such study as will give to such 
young men a knowledge of scientilic vovages of discovery and other 
matters relating to war and commerce on the high seas, and it is 
further my desire that this endowment shall, if possible, embrace 
in its benefits such apprentices as, having filled their time in the 
great steam manufactory establishments of the country, may apply 
for appointment from civil life in the steam-engineer department 
of the United States Navy; to such I would like to have a year’s 
education afforded under such regulations as the president and 
faculty of the university may think proper; and should it at any 
time for any reason be impossible to carry into effect the trusts, pro- 
visions, and conditions having relation to and herein imposed upon 
this bequest by me made for the creation of the endowment deseribed 
on the part of the said Columbian University, or should it be made 
manifest at any time that the said trust is not being administered 
in accordance with my wishes and desires and in conformity with 
the conditions specified, then and in such case it is my will and de- 
sire that the said endowment shall be placed in other hands, and 
to thatend,and upon the happening of the contingency mentioned, 
] do hereby give, devise, and bequeath the said property to the 
Johns Hopkins University of Baltimore, in the State of Maryland, 
aud its successors, to be taken and held by the said university or 
the oflicers thereof proper for that purpose, upon the trusts and for 
the purposes hereinbefore particularly set forth in the bequest of 
said property to the Columbian University, in such manner that 
the purposes of the said endowment as by me indicated may be 
fully carried inta effect. 
Item. Sixth and lastly, I do hereby nominate, constitute. and 
appoint Charles D. Drake and William B. Webb, of Wash- 
o ington city, in the District of Columbia, to be the executors 
of this my last will and testament, and it is my will and 
desire that they be not required to give the bonds usually exacted 
for the faithful performance of their duties as such executors, or, if 
this cannot be done, that in view of the fact that Lowe no debts, that 
the penalty of such bond may be made only nominal; and in order 
to expedite, as far as possible, the immediate settlement of my estate, 
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I give, devise, and bequeath to each of my said executors the sum 
of two thousand five hundred dollars, to be by them taken in lieu of 
all and every commission or allowance for their services as executors 
of this will, hereby revoking and annulling all other wills by me 
made, and hereby declaring this and this only to be my last will 
and testament. 

In testimony whereof I have hereunto set my hand and seal this 
twenty-seventh day of October, A. D. 1884. 

[SEAL. ] L. M. POWELL. 


Signed, sealed, published, and declared by Levin M. Powell, the 
above-named testator, as and for his last will and testament, in the 
presence of us, who, at his request, in his presence and in the pres- 
ence of each other, have subscribed our names as witnesses thereto, 
the word “steam,” thirteenth page, eighth line, being first inter- 
lined. 

H. RANDALL WEBB. 
THOS. F. COGAN, 
HENRY R. ELLIOTT. 


A true copy. 
Teste: H. J. RAMSDELL, 
Register of Wills, D. C. 


February 18th, 1885. 


14 Notice in Cir. Ct. of 8S. C. D.C. to Fix Parties. Filed March 18, 
1885. 


In the Supreme Court of the District of Columbia. 


In the Matter of the Last Will and Testament of Levin M. Power, 
Deceased. No. 26051. 


GENTLEMEN: Take notice that we will, as propounders of the last 
will and testament of Levin M. Powell, deceased, on Thursday, the 
12th day of March, 1885, at 10 o'clock a. m., or as soon thereafter as 
counsel can be heard, eall the attention of the court, in special term 
as a circuit court, to the issues framed in the court holding a special 
term for orphans’ courtin the above matter, and willask the said cireuit 
court to make an orderdetermining who are to be the parties plaintitis 
and defendant to the said issues, and directing the clerk of the court 

to enter the same upon the docket of said court in the name 
15 of said parties accordingly; and take notice, further, that we 

shall at the same time also ask the court holding a special 
term as a circuit court to fix an early day for the trial of said issues 
in accordance with the provisions of the act of the Assembly of Mary- 
land in such case made and provided. 


District or CotumBtia, Jo wit: 

I, H. Randall Webb, do depose and say that I have this 9th day 
of March, 1885, served copies of the above notice upon William 58. 
2—179 
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Abert and J. J. Johnson, the attorneys and proctors for the parties 
contesting the will of the said Levin M. Powell. 


H. RANDALL WEBB. 


Sworn and subscribed to befure me this 9th day of March, A. D. 
1885. 
[SEAL. ] HENRY R. ELLIOTT, 

U. 8. Comm’r for the Dist. of Col. 


16 Order Settling Parties & Directing Trial. Filed Mar. 18, 1885. 


In the Supreme Court of the District of Columbia, Holding a Circuit 
Court. 


In re the Last Will and Testament of Levin M. Powe tt, Dee’d. No. 
26031. 


It appearing to the court that by an order passed at a special term 
thereof, held for orphans’ court business, on the 13th of February, 
1885, certain issues having relation to a certain paper propounded 
in that court as the last will and testament of Levin M. Powell, de- 
ceased, were directed to be transmitted to this court to betried before 
a jury, it is this 138th day of March, 1855, ordered that Sarah Court- 
ney Colmesneil, Thomas W. Taylor, Eloise Thruston Taylor, Philip 
P. Matthews, Fanny T. Matthews, Hamilton. Ormsby, and Edmonia 
Ormsby, caveators, shall be plaintiffs and Charles D. Drake and 
William B. Webb, the proponents of the last will and testament of 

Levin M. Powell, deceased, shall be defendants in the pro- 
17 ceedings in the trial of the said issues, and that the clerk of 

the court will make entry of said proceedings upon the docket 
of the court in due form in the said parties; and it is further or- 
dered that the said issues shall stand ready for trial upon their 
being entered upon said docket as aforesaid in every respect as if 
they had been reguiarly placed upon the trial calendar of this court, 
and that the same shall stand and be set down for trial on the 15th 


day of April, 1885. 
W. 5. COX, J. 


18 Bill of Exceptions. Filed May 9th, 1885. 
I. 


xe itremembered thatat the trial of this cause the caveators, to main- 
tain the ‘issues on their part joined, offered the testimony of James G. 
Colmesnil, tending to prove that the decedent and alleged testator 
had told the witness that he received the bulk of his estate by break- 
ing the will of bis grandfather, Charles M. Thraston, who was also 
the ancestor of the caveators, and that his estate consisted in a great 
degree of that property with its accumulations: to which offer the 
caveatees, by their counsel, objected, and the court sustained the 
objection and refused to admit the evidence; to which judg- 

19 ment in this behalf the caveators, by their counsel, then and 
there excepted, and the presiding justice noted said exception 
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upon his minutes, and it is praved that the same may be saved, 
which is accordingly done this Yth day of May, L885, now for then. 


[seat] W. S. COX, J. 


Bill of Exceptions. 
II. 


Beit further remembered that at the trial of this cause the caveators, 
to maintain the issnes on their part joined, offered in evidence the tes- 
timony of Alice S. Condon, the nurse of Admiral Powell during his 
last sickness, tending to show that during the time that witness was 
in the Admiral’s house as such nurse and prior to the death of the 
Admiral, and after the time of the alleged execution of said will, 
Mrs. Harriet C. Stewart, a specific and residuary legatee named in 
the said alleged will, had told the witness that she, Mrs. Stewart, had 
gotten under the will what she wanted. that she wanted no more 
and no less than that; that the will was made as she wanted it, and 
that she was there in the family in the place of Mrs. Powell herself, 
the Admiral’s wife; to which offer the caveatees, by their counsel, 
objected, and the court sustained said objection and refused to admit 
the testimony; to which judgment in this behalf the caveators, by 
their counsel, excepted, and the presiding justice entered said excep- 
tion on his minutes, which it is prayed may be saved to them, signed 
and sealed, which is accordingly done this 9th day of May, 1885, 
now for then. 


[SEAL.] W.S. COX, J. 


Bill of Exceptions. 
ITT. 


Be it further remembered that at the trial of this cause the cavea- 
tors, to maintain the issues on their part joined, offered the testimony 
of Gates P. Thruston, tending to prove that subsequent to the execu- 
tion of the alleged will, and during the lifetime of — Levin M. Powell, 
the said witness had a conversation with Mrs. Harriet C. Stewart, 

a specific and residvary legatee under the said will, in which 
20 the witness asked Mrs. Stewart why it was that the Weeks 

girls were left something in the first will and nothing in the 
last; that the said Mrs. Stewart replied that they tried to prejudice 
the Admiral against her, and she, Mrs. Stewart, had them left out 
of the last will on that. account; to which offer the caveatees, by 
their counsel, objected, and the court sustained the objection and 
refused to admit the testimony ; to which Judgment in this behalf 
the caveators, by their counsel, excepted, and the presiding justice 
noted the said exception on his minutes, and it is prayed that the 
sume may be saved to them, signed and sealed, which is accordingly 
done this 9th day of May, 1885, now for then. 


[SEAL. ] W. S. CU )X, J. 
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Bill of Exceptions. 
IV. 


Be it remembered that at the trial of this cause the caveatees 
offered the testimony of Mr. H. Randall Webb, tending to prove 
that he was one of the subscribing witnesses to the alleged will ; 
that the signature of L. M. Powell, the alleged testator, was genu- 
ine; that the signatures of Thomas F. Cogan and Henry R. Elliott 
were genuine; that the said Powell signed said paper in his pres- 
ence and in the presence of the other two subscribing witnesses ; 
that he and they signed in the presence of said Powell at the re- 
quest of said Powell, and that, in his opinion, said Powell was at 
that time of sound and disposing mind; that he had been ac- 
quainted with said Powell for two or three years; had only con- 
versed with him occasionally in a general way; that he was present 
in the room with the Admiral on that occasion about ten or fifteen 
minutes; that the will was not read to the said Powell in his pres- 
ence; that he had no conversation with said Powell on that ocea- 
sion; that said Powell was blind; that he could see sufficiently to 
distinguish day from night. The caveatees also offered the testi- 
mony of Mr. Henry Rh. Elliott, tending to prove that he was one of the 
subscribing witnesses to the alleged will; that the signatures of L. 
M. Powell and of himself and the other subscribing witnesses were 

genuine; that the said Powell signed in his presence and in 
21 the presence of the other subscribing witnesses, and that 

he and they signed the paper in the presence of said Powell, 
who requested them to sign the same; that he read the whole of 
said paper to said Powell at that time; that, in his opinion, said 
Powell was at that time of sound and disposing mind; that he wrote 
the said will, which he copied from a draft given him by Mr. Wil- 
liam B. Webb; that he was engaged about a half an hour in reading 
said paper; that when he had concluded the reading said Powell 
replied, “That is all; good-bye;” the Admiral was blind; that Mr. 
Cogan showed said Powell where to sign his name. 

The eaveatees further offered the testimony of Thomas F. Cogan, 
tending to show that at time of the alleged execution of the paper 
purporting to be the will of said Powell the witness was clerk to said 
Powell and had been since June, 1885 ; that he saw said Powell everv 
day, except Sunday, during that period; that the signatures of the 
said Powell and of himself and the other subscribing witnesses were 
genuine; that he saw the Admiral sign the paper; that he (the wit- 
ness) signed the paper in the presence of the Admiral and the other 
witnesses at the request of said Powell; that, in his opinion, said 
Powell was of sound and disposing mind and memory at the time 
he signed the paper; that said Powell was totally blind in one eve 
and could only distinguish between light and darkness with the 
other; that witness’ hours of duty were from ten o’clock a. m. to 
three o'clock p. m.; that he (the witness), previous to his employ- 
ment by said Powell, procured a letter of introduction to Mrs. Har- 
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riet C. Stewart, the specific and residuary legatee named in said will; 
that he called upon her with reference to obtaining such employ- 
ment: that she stated that she would confer with said Powell about 
the matter; that subsequently she directed him to eall upon said 
Powell and that it was all right; that in pursuance of her directions 
he called upon said Powell and that said Powell stated his terms; 
that he agreed to the same and his employment was thereupon per- 
fected: that the witness was unable to state whether said Powell 
knew he had witnessed the will or not; that he supposed said Powell 
had been informed. ‘Thereupon the caveatees read the said alleged 
will to the jury and announced by their counsel that this completed 
the formal proof of the will. 
The caveators, to maintain the issues upon their part 
22 joined, offered the testimony of Benjamin P. Snyder, tending 
to show that he was the president of the National Safe Deposit 
Company, in the city of Washington ; that said Powell rented a box 
or vault in the said company’s office; that on or about the 3d day 
of January the said Powell signed an instrument in writing con- 
stituting Ilarriet C. Stewart, the specific and residuary legatee named 
in the said alleged will, as his deputy, and authorizing said company 
to recognize her as such and to admit her to all the rights and 
privileges of himself with respect to said box or vault; that the 
said Harriet Stewart occasionally exercised her right under such 
power; that the witness never knew her to come there alone, but 
she came either in company with said Powell or with Judge Drake. 
The caveators, further to maintain the issues on their part, offered 
the testimony of James G. Colmesnil, tending to show that he was 
a second cousin of sakl Powell; that his mother, Sarah Courtney 
Colmesnil, was then living; that she was the first cousin of said 
Powell and of Mrs. Powell, his wife; that said Powell was the grand- 
son of Charles M. Thruston, through Sidney Thruston, the mother 
of said Powell and daughter of said Charles M.; that the caveators 
were the cousins of said Powell, and also the grandchildren of said 
Charles M. Thruston;: that said Powell had no sisters or brothers 
nor children, nor descendants of any such sisters, brothers, or chil- 
dren; that he knows the legatee, Susan Brand; that she was the 
first cousin of said Powell and his said wife, Jeannette Thruston ; 
that the witness is acquainted with Mrs. Susan Brand; chat she is 
now and has been for some titne past in poor and necessitous ¢ir- 
cumstances; that Mrs. Colmesnil was poor, but owned a small prop- 
erty worth between four or five thousand dollars; that his mother 
knew the Admiral; that the Admiral had twice visited her in Ken- 
tuckv; that the Admiral knew of her condition and seemed to re- 
gard her with a good deal of friendship; that her husband was on 
iitimate terms with said Powell, having resided some months in his 
house: that he (the witness) had not been intimate with the Admiral 
for many vears, having lived at a distance from Washington ; that 
his mother also had lived in Kentucky for a long time past. 
The caveators further offered the testimony of Susan Brand, 
25 tending to show that she had resided in Washington during 
the past thirty years; that she was the first cousin of the 
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said Powell and of his wife; that-she had been on intimate and 
friendly terms with them during said thirty years; that she was 
sent for to come to the house io assist in cases of sickness; that she 
was a frequent visitor, and had staid at the house for a couple of 
monthsat atime; thatshe was with Mrs. Powell, aiding and attend- 
ing her in her last sickness, and continued with her to her death ; 
that the Admiral and his wife were very fond of her and _ treated 
her with kindness; that after the death of Mrs. Powell the Admiral 
requested her to remain to look after his comfort; that she did so 
for about five months and up to the time the said Powell left the 
city in 1881; that after his return to the city she frequently called 
to see him, but was not admitted to his presence; that she wes in- 
formed that his physician had forbidden. him to see visitors; that 
she knew Mrs. Harriet C. Stewart, named as a legatee in said will; 
that Mrs. Stewart was not a frequent visitor at said Powell’s house 
prior to the death of Mrs. Powell; that at the time of the death of 
said Powell and for a number of years previous she had been poor 
and without any property, and that this fact was well known to said 
Powell; that during Mrs. Powell’s last sickness the only person 
present at the house besides the servants,and who rendered aid and 
kindly oftices to the family, were the two Misses Weeks ; that they 
were very frequent visitors at the house at that time; that she and 
they used to read to the Admiral; that she was not admitted to see 
the Admiral for two vears prior to the week before his death, al- 
though she called every two or three weeks; that in the three years 
prior to his death she was not admitted to see him over six times. 
The caveators further offered testimony of Dr. William W.Joln- 
ston, tending to show that he is a physician, and has been for the 
past eighteen vears: that he attended said Powell from the first of 
October, 1884, until his deat! ; that the Admiral was totally blind ; 
that Mrs. Harriet C. Stewart and the servants were the only other 
occupants of the house; that Mrs. Stewart was in the Admiral’s room; 
that her manner towards said Powell was very affectionate; that 
she frequently applied terms of endearment to him, such as to call 
him “darling:” that he never directed that the said Powell 

24 should not see visitors; that until within a week or two before 
his death his condition was not such as to warrant an order 

of that kind; that he directed the employment of a nurse for the 
eare of said Powell because of the incompeteney of Mrs. Stewart; 
that Mrs. Stewart complained of the nurse as being inefficient and 
untidy very shortly after her employment; that he knew the nurse 
to be very efficient; that said Powell informed him that Mrs. Stew- 
art had spoken to him of dismissing the nurse, and he tien com- 
plained of the nurse; that said Powell was absolutely dependent 
upon Mrs. Stewart for information as to what went on in and out- 
side of the house: that he seemed to rely very mueh upon her 
opinion and judgment; that in the matter of the nurse he seemed 
to be influenced entirely by her; that Mrs. Stewart was in the 
habit of using aleoholie liquors to excess; that he had frequently 
seen her under the influence of tiquor; that that was one reason 
for his getting a nurse, because Mrs. Stewart was not able to take 
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‘are of the Admiral; not only that she was not able to judge of his 
symptoms and give medicines that were ordered, but that she would 
give medicines that were not ordered. She was in the habit of 
giving stimulants to the Admiral. Ile had been in the habit of 
taking gin two or three times a day, but when she was under the 
influence of stimulants she would give him stimulants, and that 
was one object for getting the nurse, because she was injuring lis 
health and causing him a good deal of suffering; that the Ad- 
iniral died of no one disease; it was a failure of all his organs—a 
general and gradual breaking down of all the functions; the final 
symptoms were due to uremia; that he frequently saw the Admiral 
from the first of October until the time of his death nearly every 
day, and sometimes twice a day; that he noticed Mrs. Stewart's in- 
temperate conduct shortly after he commenced to attend the Ad- 
miral: that she was ill in bed from that cause soon after his first 
visit there; that she was engaged in office, and was at the house 
usually only at night; that she secured a leave of absence shortly 
after he commenced to attend the Admiral, and was in the house 
some weeks; that she was in charge of the house at that time; 
that, notwithstanding the nurse, Mrs. Stewart had a great deal to do 
with the personal attentions to the Admiral from the beginning to 

the end; that, in fact, the nurse was not a free agent; Mrs. 
25 Stewart controlled the nurse; in his opinion, said Powell’s 

mind was clear and his intelligence unimpaired, but his 
mind was sufficiently enfeebled to render him subject to the influ- 
ence of any one in his immediate friendship; that he found the Ad- 
miral to be influenced and controlled by Mrs. Stewart in the matter 
of the nurse; that in that matter he was controlled by her, and not 
by the witness; that it required great eflort on the part of the wit- 
ness to keep peace in the house; that the nurse understood her 
business thoroughly, and has the reputation of being one of the 
best in the city, and has been engaged in that occupation for twenty 
vears; that she was entirely subordinate to and under the control 
of Mrs. Stewart. 

The caveators further offered the testimony of M. Frank Dixon, 
tending to show that he was private secretary to Admiral Powell 
from September, 1851, to July, 1582; that he read to him, answered 
his letiers, and attended to lis business at bank; that on one ocea- 
sion a photograph of a child recently born in the family had been 
sent to the Admiral; that Mrs. Stewart took the picture and re- 
marked to the Admiral with reference to it, “ Sending a picture to a 
blind man to get a present for the baby;” that on one occasion, 
when he was reading the Life of Clirist tothe Admiral, Mrs. Stewart 
entered the rocm and commanded him to stop; that she then in- 
formed the Admiral that he looked as if he were going to have a 
stroke of apoplexy; that after she left the room the Admiral re- 
marked, “Some women are damn fools;” that the Admiral directed 
the witness to read to him his diaries covering period from 1868 
to 1852; that after 1875 comments in the diaries occurred relating 
to Mrs. Stewart; the Admiral directed him to erase them; that Mrs. 
Stewart directed the witness not to leave the room when the Misses 
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Weeks called to see the Admiral; that the Admiral frequently told 
him that Mrs. Stewart complained of him (the witness); that the 
Admiral was blind at that time; that the erasures in the diary re- 
ferred to statements of a disagreeable nature and extended to other 
persons than Mrs. Stewart. 

The caveators further offered the testimony of George Perigo, 
tending to show that he knew Admiral Powell; had been a servant 
for him since the fall of 1872 and lived with him from that time to 

the day of his death ; that he attended generally — the affairs 
26 of the household; that he was there during Mrs. Powell’s 

last illness; that Mrs. Susan Brand took care of Mrs. Powell 
during that illness; that the Misses Weeks used to visit the house 
every Sunday; Mrs. Brand was also a frequent visitor, but not quite 
so often; that during Mrs. Powell's lifetime Mrs. Brand and the 
Misses Weeks were received in the house and treated as members of 
the family; also Miss Manning, who spent several winters there ; 
that Mr. Gates Thruston was there four times during the period of 
the witness’ service in the house; that Mr. Archibald Atkinson, named 
as legatee in the will, was a friend of Mrs. Stewart’s; that he had 
only been at the house twice within the last two years; that Mrs. 
Stewart always invited him when he came; witness was at the house 
at the tiie of the execution of the will in controversy; Mrs. Stewart 
was at home that day; after the will was executed and the gentle- 
men left Mrs. Stewart came out of her room into the Admiral’s and 
asked the Admiral if it was all completed, now and forever, and the 
Admiral answered “ Yes;” during the lifetime of Mrs. Powell Mrs. 
Stewart was only an occasional visitor at the house; Mrs. Stewart 
cume to the Admiral’s house a day or two before Mrs. Powell’s death, 
and remained until the Admiral left the city; the Admiral was 
blind two years or more before his death; that he was confined to 
one floor for two years previous to his death; that he was confined 
to his bed between six months and a vear; Mrs. Stewart resided in 
the house at that time and occupied a room near the Admiral’s; 
that after Mrs. Powell’s death and after Mrs. Stewart took charge of 
the household she caused a change in the manner of living and 
change in the table fare from plain food to more expensive table— 
a change to ducks, partridges, and such things; that the Admiral 
objected to this; complained of it as extravagant; that he continued 
to object to it for about a year, and finally told the witness to get 
whatever Mrs. Stewart wanted; the changes made were made by 
Mrs. Stewart’s orders: in the management of the house the Admiral 
would give way to her; she would do as she vleased; that it was 
his duty to attend the door; that Mrs. Stewart regulated the admis- 
sion of visitors and would exclude them on the ground that the 
Admiral was asleep or tired, or that the doctor had ordered that 
he should not see visitors; that the Misses Weeks called fre- 

quently, but were not very often allowed to see the Ad- 
27 miral: during the past two years Mrs. Stewart was frequently 

intoxicated, sometimes two or three times a week; the wit- 
ness also drank to excess sometimes during this period ; that during 
this period Mrs. Stewart behaved in a demonstrative and alfection- 
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ate manner towards the Admiral, caressing him and addressing 
him in terms of endearment. She was in the habit of talking baby- 
talk to him; when she acted in this way the Admiral would take 
it very quietly. ‘The witness telegraphed to Mr. Gates Thruston to 
come there to assist them in taking charge of the Admiral, because 
the Admiral was very low, and Mrs. Stewart would not permit them— 
the servants in the house or the nurse—to carry out the doctor's 
orders with reference to the Admiral. Witness never received any 
orders from the Admiral not to admit visitors; he refused admis- 
sion to others than Mrs. Brand and the Misses Weeks by Mrs. Stew- 
art’s orders. The persons who visited the Admiral’s house during 
the period of the witness’ servitude there were the Thrustons of 
Cumberland, Maryland, Mrs. Rader, Mrs. Houck, and Miss Man- 
ning. Dr. Powell came from Alexandria occasionally, but never 
staid long. There was no difficulty about other persons getting 
access to the Admiral except Mrs. Brand and the Misses Weeks. 
The Powells who visited there only began to visit during the year 
and a half next previous the Admiral’s death and after Mrs. Stewart 
took charge of the house. 

The caveators further offered the testimony of Alice Condon, 
tending to show that she was a professional nurse; that she knew 
Admiral Powell, and went to his house to nurse him on the 14th of 
November, 1884, and remained there until his death. The Admiral 
was totally blind at that time and very feeble, and required to be 
assisted from his bed to a chair. Mrs. Stewart was there and pre- 
vented witness from carrying out the doctor’s orders with reference 
to the Admiral; that Mrs. Stewart misrepresented her to the Ad- 
miral, and the Admiral seemed to be guided by her representations ; 
that Mrs. Stewart was frequently intoxicated, and she was positively 
and decidedly so, and it was habitual with her; Mrs. Stewart locked 
her out of the Admiral’s room for more than three weeks out of the 
two months; that the Admiral complained of her not being there 
to attend to her duties, and she informed him that Mrs. Stewart 

excluded her from the room; Mrs. Stewart controlled the 
28 Admiral’s action to a great extent; she was with the Admiral 

nearly all the time that she was home; was demonstrative 
in her manner towards him, styling herself his Dear Harriet; she 
(the witness) had General Thruston telegraphed for, because of Mrs. 
Stewart’s interference with the doctor’s orders; Mrs. Stewart had 
said that no one should be admitted to the house except Mr. Webb, 
and that the witness could not send for any one without her knowl- 
edge; she therefore sent for General Thruston privately; Mrs. 
Stewart's manner to the Admiral and her control over him existed 
from the time she first went there; she heard Mrs. Stewart endeav- 
oring to persuade the Admiral to dismiss her and the doctor; she 
informed him that she thought she had better leave, and the Ad- 
miral assented to it; she remained, however, until his death at the 
request of the physician; Mrs. Stewart interfered with the witness 
with reference to the Admiral’s medicine in his presence; the Ad- 
miral would forbid any discussion, and would take what Mrs. Stew- 
art would offer him; she would say, “ Harriet knows what you 
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want.” In witness’ opinion the Admiral’s mind was perfectly clear 
when Dr. Addison called to administer communion; the Admiral 
expressed a desire to postpone the matter to another day; Mrs. 
Stewart overruled him, and directed Dr. Addison to proceed; the 
Admiral submitted, and said nothing more. 


The witness ALice Conpon was interrogated and answered as fol- 
lows on cross-examination : 


“Question. He drank gin constantly, did he not? 

Answer. The doctor ordered him to take it from her when she 
ordered it. 

Q. When you went there, in what condition was the Admiral’s 
mind so far as his ability went to engage in conversation with you 
or with other people? 

A. I think his mind was clear. 

Q. When did you observe that there was any difficulty or cloudi- 
ness about the Admiral’s mind? How long prior to his death did 
anything of that kind occur, if at all? 

A. I think it was perhaps two weeks before he died ; he was get- 
ting forgetful; did not remember as well, although he remembered 
something, and his mind was clear to a certain extent to the last 

half hour before he breathed his last. 
29 Q. Was he in the habit, after you went there, of discussing 
other topics outside of his own infirmities ? 

A. Yes, sir. 

Q. Did you ever hear him discuss political questions ? 

A. With Mrs. Stewart. 

Q. Did he not talk with any one else ? 

A. Yes, sir. I think his mind was clear on almost any subject 
or anything that he undertook to discuss. I think he was capable 
of discussing anything he undertook to discuss. 

Q. You think so? 

A. Yes, sir. 

Q. Did you ever hear him talk to Judge Drake and Mr. Webb? 

A. Yes, sir; both of them. 

@. And the doctor ? 

A. Yes, sir; his mind was perfectly ciear. 

Q. He talked as well as anybody could and better _than a good 
many other people? 

A. I think he knew what he was talking about. 

®. You do? ~ 

A. Yes, sir. 

Q. Were you present when the clergyman administered com- 
munion to the Admiral—Dr. Addison, I think it was; possibly Dr. 
Leonard ? 

A. It was Dr. Addison. 

Q. You were present, were you ? 

A. Yes, sir. 

Q. Did he seem to be aware of what was going on thoroughly ? 

A. I think the Admiral sent for Dr. Addison in regard to some 
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business matter. I do not think he sent for the minister to admin- 
ister the Lord’s Supper. I think he sent to the minister in regard 
to some business matters. I don’t think he sent for him at the time 
to have the Lord’s Supper administered. He made the remark that 
he was not ready for that. He wished to attend to the business 
matter, and insisted that that should be attended to—that first; and 
after that was attended to Mrs. Stewart was in the room and she in- 
sisted upon him to have the other matter attended to at that time, 
too, and it was attended to. 

Q. What was the business Dr. Addison was sent for to attend to; 

do you know? 
30 A. The Admiral wished to divide $100 between, I think, 
Dr. Addison and some other clergyman. 

(). Dr. Forrest ? 

A. I think that was his name. He wished to have that attended 
to, but Mrs. Stewart wished to have the other matter attended to at 
first, and then Mrs. Stewart said, “ Never mind, you can attend to 
the business matter first,” which he did, and he said that he would 
not attend to the other matter that day. Mrs. Stewart overruled 
him, and said it must be attended to now; and she said to the doc- 
tor (Addison), “ Proceed ;” and Doctor Addison did proceed, and 
the Admiral said nothing more. 

@. And the communion went on? 

A. Yes, sir. 

Q. And then the business was attended to ? 

A. The business was attended to at first. She said no, it could 
not be attended to at first. 

Q. When did all that take-place—how long before Admiral Pow- 
ell’s death ? ) 

A. I think about eight or ten days, though I may not be correct ; 
I think within two weeks; I think about ten days. 

(. Now, in reference to this conversation which you overheard, 
will you state to the jury where that took place; the Admiral was 
in the southern corner of the house, was he not; the house fronts 
to the south, and he was on the east side of the hall, in that room 
right opposite to the little room where the office was, was he not ? 

A. Yes, sir. 

(). Where were you’ 

A. [ was in the office. 

(). Was the door shut ? 

A. 'The door was locked; Mrs. Stewart had locked it on the in- 


Q. Locked on the inside of the Admiral’s room ? 

A. Yes, sir. 

Q. You were on the outside ? 

A. I was on the outside and the door was locked on the inside. 

(Q. How did you hear—the door being closed ? 

A. The head of the bed was near the door, and I heard my name 
ealled. I sat there still when I heard my name called, and | heard 

what was said. 

31 Q. Were you sitting down or standing ? 
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A. I was sitting at the window sewing. 

Q. How long had you been there when you heard your name ? 

A. I was not listening, but hearing. I did not know what they 
were talking about; but when I heard my name called I listened. 
I concluded that if they locked the door it would be better that I 
should listen. I sat still and heard what they said.” 


The caveators further offered the testimony of Miss Mary E.- 
Weeks, tending to show that she was a third cousin of the Admiral’s 
and had been acquainted with him for about twelve years. She was 
also a third cousin to his wife. She was very intimate with both 
the Admiral and his wife—a very frequent visitor ; frequently stayed 
at the house two or three days ata time. The Admiral and Mrs. 
Powell were very kind to her—treated her as a member of the 
family. They both treated Mrs. Brand very kindly and expressed 
very kindly feelings towards her to the witness. Mrs. Brand nursed 
Mrs. Powell during her sickness and seemed to regard her with a 
great deal of affection. She beard the Admiral and Mrs. Powell both 
express sympathy for Mrs. Brand’s needy condition. Witness used 
to visit the house almost daily and read to and write forthe Admiral. 
Witness was repeatedly refused admission to the Admiral’s house on 
the ground that he was too sick to be seen. Previous to that time 
she had never been refused admission to the Admiral’s room, even 
during his sickness. Frequently she saw Mrs. Stewart, and Mrs. 
Stewart would say that the Admiral was too ill to see her. From 
April or May, 1554, until the time of his death she did not gain ad- 
mission to see the Admiral more than four or five times. During 
that time she called at the house, for the purpose of seeing him, 
three or four times a week : the Admiral was in a very feeble condi- 
tion during the last year of his life, but the witness thought that 
his mind was clear; for six or seven months prior to his death she 
would not converse much with him for fear of tiring him; she no- 
ticed some confusion in his memory ; in talking about relations he 
would get generations confused; he would confound events con- 

nected with witness’ generation with the generation of her 
o2 grandparents. The Admiral regarded her (the witness) and 

treated her with great affection. On one occasion when wit- 
ness called to see the Admira! she was standing at the door of the 
adjoining room. Mrs. Stewart went up to his bed and said to him, 
“]T want to speak to you about Mary and Fanny Weeks.” He said, 
“Go away; this must be put a stop to; I must be left absolutely 
alone.” He was not aware that withess was in the room. Archi- 
bald Atkinson was a very near friend of Mrs. Stewart’s. Witness 
never heard of him in connection with the Admiral during her 
twelve years’ acquaintance. At the time of the funeral Mrs. Brand 
was at the house. Mrs. Stewart told witness not to leave without 
taking Mrs. Brand away. 

Caveators further offered the testimony of Miss Fannie H. Weeks, 
tending to show that she was the third cousin of the Admiral and of 
his wife; was a very frequent visitor, and was treated as a member 
of the family. Before Mrs. Powell’s death she used to read and — 
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write forthe Admiral. Previous to August, 1881, the Admiral would 
send for her nearly every day to come and read to him... After that 
time she (the witness) had great difliculty in seeing the Admiral and 
was seldom admitted. In the evening Mrs. Stewart would refuse 
her admittance and say that the doctor had forbidden him to 
see any one. Witness called twenty-one days in succession, but 
was refused admittance to the Admiral. During Mrs. Powell’s 
lifetime the Admiral indicated by his manner his dislike for 
Mrs. Stewart. Mrs. Powell stated to the witness in the summer 
of 1880, just previous to her death, that she had a great deal of 
trouble to make the Admiral act well towards Mrs. Stewart, and 
that Mrs. Stewart gave him much trouble and he made frequent 
complaints about it; that Mrs. Stewart angered him by taking his 
moss roses. He expressed himself very warmly about it, and said 
that if she (Mrs. Stewart) were permitted to go on she would take 
possession of everything that was there. On one occasion—in 
November or December—previous to the Admiral’s death, the Ad- 
miral complained to witness that Mrs. Stewart had been sick and 
the servants had been sick, and that he had been lonely. Witness 
asked him why he had not sent for her, and he replied that Harriet 
said she could not come. On one occasion witness had made a pair 
of boots of soft material for the Admiral and sent them to him 
Jo as a present, and subsequently the Admiral told the witness 
that Mrs. Stewart had informed him that she (Mrs. Stewart) 
had paid the witness two dollars and a half for the boots. Witness 
told the Admiral that it was a mistake. It was untrue that she had 
been paid anything. She had sent the articles as a voluntary gift. 
The caveators further offered in evidence the inventory of the per- 
sonal estate of the said Powell, showing it to amount to $85,028.40. 
Caveators further offered in evidence a former will and codicils, 
duly executed by said Powell, dated the 5d of August, 1882, hereto 
annexed and marked “ Exhibit A” and made part of this bill of 
exceptions, containing a legacy to the Misses Weeks for fifteen hun- 
dred dollars. 


Exuipir A. 


In the name of God, Amen. I, Levin M. Powell, of Washington 
city, in the District of Columbia, being of sound and disposing 
mind, memory, and understanding, knowing the certainty of death 
and the uncertainty of the time thereof, and being desirous so to 
arrange my worldly affairs that I may be the better prepared to 
leave this world when it shall please God to eall me hence, do make, 
publish, and declare this,and this only, as and for my last will and 
testament : 

Item. First and principally, | commit my soul to Almighty God 
and my body to the earth, to be buried in such manner as to my 
executors, to be hereinafter named, shall seem, my condition in life 
duly considered, most fit and proper; and after all my funeral ex- 
penses and just debts, if I have any, are paid, I dispose of my estate 
in manner and form as follows, to wit: 
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Item. Second, I direct that my entire estate—real, personal, and 
mixed, of whatever consisting and wheresoever situated, except in 
so far as I shall otherwise herein specifically devise or provide—shall 
be taken by my executors hereinafter named, or the survivor of 
them, and shail be by them sold at as early a day as practicable, 
upon such terms and conditions as to them shall seem best and 
most advantageous for all persons concerned, and so that the best 

price can be obtained therefor, and that the proceeds arising 
ot from such sale shall be by my said executors distributed 

and paid over to the persons hereinafter named in the sums 
and upon the terms and conditions hereinafter set forth and con- 
tained—that is to say, to Jeannette T., daughter of Mrs. M. J. Man- 
ning, of Baltimore, Maryland, known as Netue, the sum of two 
thousand, dellars; to Mrs. Bessie Thruston, widow of George A. 
Thruston, late of Cumberland, Maryland, deceased, five thousand 
dollars absolutely, and in addition thereto the sum of five thousand 
dollars, to be by her taken and held in trust for her present un- 
married daughters, Susan and Violet, the income arising therefrom 
to be used by her during her lifetime, and it is my desire that no 
bond shall be required of her as security for the faithful perform- 
ance of this trust; to Mrs. Charles b. Thruston absolutely, one thou- 
sand dollars, and in addition thereto three thousand dollars, to be 
by her taken and held in trust for her unmarried daughters and 
son Charles, the income arising therefrom to be paid to them in 
equal proportions when they respectively arrive of age, and until 
that time the income to be used by her, and it is my desire that no 
bond shall be required of her as security for the performance of 
said trust; to Mrs. Jeannette Thruston Rader, wife of -Dr. William 
If. Rader (to whom I have recently given the property in Cumber- 
land, Maryland, formerly owned by the late General Charles M. 
Thruston, and by me purehased, in order that the same may be a 
comfortable home for them), the sum of nine thousand dollars; to 
Gates P. Thruston and his sister, Mrs. Houk, six thousand dollars, 
to be equally civided between them; to Alfred Buckner Thruston, 
son of Alfred Thruston, deceased, three thousand dollars; to my 
friend Walter D. Davidge, in trust for Maria Gillis Bradley, daughter 
of Dr. William A. Bradley, deceased, late of the United States Army, 
and Powell Bradley and Frederick W. Bradley, his sons, the sum 
of three thousand dollars, to be by him applied in his discretion to 
their support and maintenance in the following proportions : Two 
thousand dollars for said Maria Gillis Bradley and five hundred 
dollars to each af the said sons; to Charles S. Powell, of Alexandria, 
Virginia, son of Cuthbert Powell, deceased, three thousand five 
hundred dollars; to Doctor Robert C. Powell, of Alexandria, 
one thousand dollars; to Cuthbert L. Powell, of Danville, Vir- 
ginia, brother of Doctor Robert C. Powell, one thousand dollars; 

to the Reverend Cuthbert L. Powell, son of Cuthbert 
oo Powell, deceased, fifteen hundred dollars; to Virginia Tay- 

lor, widow of Lawrence b. Taylor, of Alexandria, Virginia, 
one thousand dollars; to Harriet Chilton Stewart, widow of Charles 
Stewart, deceased, ten thousand dollars; to Daniel B. Conrad, late 
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of the United States Navy, one thousand dollars; to William 
B. Webb, three thousand dollars, to be by him taken and held in 
trust for Mrs. Brand, my first cousin, and daughter of my aunt, 
Kloise Taylor, deceased, of Louisville, Kentucky, for and during 
her natural life, the income thereof to be paid to her during that 
time, and upon her death, in further trust, to pay the said sum of 
three thousand dollars to the trustees of the Garfield Memorial Hos- 
pital, recently organized, or other persons having the control of the 
affairs of that institution ; to my good friends, William G. Moore and 
William S. Mitchell, both of Washington city, as a testimonial of 
my regard for them and by way of acknowledgment of their many 
kindnesses to me, five hundred dollars each; to my cousins, Mary 
and Fanny Weeks, of Washington city, one thousand dollars, to be 
equally divided between them; to my friend, Charles D. Drake, in 
remembrance of the many kind services he has rendered me during 
our long-continued friendship, two thousand five hundred dollars; 
to Mrs. Luey L. Powell, one thousand dollars; to M. Bedford Cal- 
well, five hundred dollars; to Mrs. Mary Chilton Lee, widow of 
the Rev. Mr. Lee, now living at Louise Ilome, in Washington city, 
one thousand dollars. It is my will and desire that if any of the 
parties towhom I give legacies in this my will prefer to take bonds 
instead of money in the payment of such legacies, he or she may 
be permitted so to do by taking any such bond or bonds at the 
then market value thereof in cash; and it is my further desire and 
will that any of the said legatees who shall in any way obstruct or 
hinder the execution of this will shall forfeit the payment of any 
legacy herein provided to him or her, and [| hereby direct my said 
executors to refuse to pay any such legacy. 

Item. Third, I give, devise, and bequeath to Gates P. Thruston 
the picture of Washington, by Peale, and the two oil paintings hang- 
ing in the niches of the east side of the front parlor of my resi- 
dence; to Robert C. Powell, of Alexandria, Virginia, the portraits 

of the Powell family, except the one of myself, of which I die 
oO possessed ; the picture by Church, in the dining-room of my 

residence, I give to my friend, William B. Webb; the picture of 
Piney Point, in the same room, to Mrs. Jeannette Thruston Rader ; 
the picture of the Mouth of the Po to my friend, Joseph H. Bradley ; 
all the other pictures in my residence, except these particularly de- 
vised, I give to Mrs. Jeannette Thruston Rader; all the pictures of 
the Bradley family belonging to me I give and devise to Mrs. Wal- 
ter D. Davidge to take and hold for Maria Bradley, daughter of 
Doctor William A. Bradley, until she shall be satisfied to deliver 
them inte her keeping; the engraving of the picture of Dierstadt, 
which hangs in the reception-room of my residence, I give to my 
friend, Charles D. Drake, and I also give and bequeath to him all 
of iny correspondence and official records, to be by him taken and 
disposed of as he shall think fit; to Mrs. Drake, the wife of Charles 
D. Drake, I give one of the Persian table covers in my back parlor, 
and the other to Mrs. Jeannette T. Rader; to George Perego, my 
servant, if he is In my service at the time of my death, I give three 
hundred dollars, and if he shall have left my service before that 
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time, one hundred dollars; to Doctor Alfred H. Powell, of Balti- 
more, Maryland, I give the sum of one thousand dollars; to Cath- 
arine, called Kate, daughter of Dr. Llewellen Powell, deceased, of 
Louisville, Kentueky, I give the sum of one thousand dollars, and 
to Maria Powell, of Fauquier county, Virginia, daughter of John 
Levin Powell, deceased, I give the sum of one thousand dollars, and 
hereby direct'my executors to. pay the said several sums to said per- 
sons, respectively. 

Item. Fourth, I direct that the rest and residue of my estate re- 
maining after the payment of my debts, funeral expenses, and the 
foregoing legacies shall be equally divided among the following per- 
sons—that is to say, Mrs. Jeannette T. Rader, Mrs. Bessie Thruston, 
Mrs. Charles B. Thruston, Mrs. Harriet C. Stewart, and Gates P. 
Thruston, and his sister, Mrs. Houk, wife of George W. Houk, jointly 
one part of the residuum—or such of them as shall be living at the 
time of my decease. 

Item. Fifth and lastly, I do hereby nominate, constitute, 
and appoint Charles D. Drake and William Bb. Webb, of Wash- 

ington city, in the District of Columbia, to be the executors of 
ol this my last will and testament, and it is my will and desire 

that they be not required to give the bonds usnally exacted 
for the faithful performance of their duties as such executors, or, if 
this cannot be done, that in view of the fact that Lowe no debts, that 
the penalty of such bond may be made only nominal; and in order 
to expedite, as faras possible, the immediate settlement of my estate, 
I give, devise, and bequeath to each of my said executors the sum 
of two thousand five hundred dollars, to be by them taken in lieu of 
all and every commission or allowance for their services as executors 
of this will, hereby revoking and annulling all other wills by me 
made, and hereby declaring this and this only to be my last will 
and testament. 

In testimony whereof I have hereunto set my hand and seal this 
od day of August, A. D. 1882. 

L. M. POWELL. § [seat.] 


Signed, sealed, published, and declared by Levin M. Powell, the 
above-named testator, as and for his last will and testament, in the 
presence of us, who, at his request, in his presence and in the pres- 
ence of each other, have subscribed our names as witnesses thereto. 

W. H. RUFF. 
M. FRANK DIXON, 
HENRY R. ELLIOTT. 


Whereas I, Levin M. Powell, of Washington city, in the District 
of Columbia, have made and duly executed my last will and testa- 
ment, bearing date the third day of August, 1882, which said last 
will and testament and every clause, bequest, and devise therein 
contained I do hereby ratify and confirm, saving and excepting 
such clauses and bequests therein mentioned as are by me herein- 
after revoked and made void, and being desirous to alter some parts 
thereof and of making additions thereto, do therefore make this my 
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codicil, which I will and direct shall be taken and held as pari of 
my said will and testament, in manner and form following—that is 
to say: 

Whereas by my said last will I did give and bequeath unto Mrs. 
Charles B. Thruston, absolutely, one thousand dollars, now I do 
hereby revoke the said legacy. 

And whereas I did give and bequeath to Mrs. Charles B. 
38 Thruston, in addition to the said sum of one thousand dol- 
lars, the sum of three thousand dollars, to be by her taken 
and held in trust for her unmarried daughters and son Charles, the 
income arising therefrom to be paid to the said beneficiaries in 
equal proportions, and so forth, now I do hereby revoke and annul 
the said legacy, and in lieu thereof I do hereby give and bequeath 
to the said Mrs. Charles B. Thruston the sum of three thousand dol- 
lars, to be taken and held by her in trust for her unmarried 
daughters and her son Charles, the income to be used by her, the 
said Mrs. Charles B. Thruston, for her own purposes during her 
natural life,and upon her death the said sum of three thousand 
dollars, to be divided among her children living at that time, share 
and share alike, and it is my desire that no bond be required for 
the faithful performance of this trust. 

And whereas by my said last will I did give and bequeath to Mrs. 
Bessie Thruston, widow of George A. Thruston, late of Cumberland, 
Maryland, five thousand dollars absolutely, and in addition thereto 
the sum of five thousand dollars, to be by her held upon certain 
trusts in my said will particularly set forth and declared, now I do 
hereby reveke the said legacies, and I do hereby give and bequeath 
to Julian H. Thruston the sum of ten thousand dollars, to be by him 
taken and held in trust for the benefit of his mother, Mrs. Bessie 
Thruston,and his unmarried sisters; said sum to be invested and the 
income arising from such investment paid in equal portions to his 
mother and his unmarried sisters; and upon the marriage or death 
of either of his said sisters, such income to be paid in equal parts 
to his mother and such of said sisters as survive and remain 
unmarried; this trust to continue during the life of Mrs. Bessie 
Thruston, and upon her death it is my will that the said sum so 
held in trust shall be divided equally among the children of the 
said Mrs. Bessie Thruston that may survive her; and I do further 
give and bequeath to the said Julian IH. Thruston the sum of five 
hundred dollars as a compensation to him for his services in and 
about the foregoing trust, and it is my desire that no bond shall be 
required of him for the faithful performance of the said trust, un- 
less Mrs. Bessie Thruston shall require such bond to be given. 

And whereas by my said last will I did direct that the res- 

oy idue of my estate, after paying debts and legacies, should be 

equally divided among the following persons—that is to say, 

Mrs. Jeannette T. Rader, Mrs. Bessie Thruston, Mrs. Charles P. 

Thruston, Mrs. Harriet C. Stewart, and Gates P. Thruston and his 

sister, Mrs. Houk—now I do hereby annul and revoke the said pro- 

vision, and in lieu thereof do direct that the said residue shall be 

divided equally among the following persons, to wit: One share 
4—179) 


° 


bo 


6 HAMILTON ORMSBY ET AL. VS. 


each to Mrs. Jeannette T. Rader, Mrs. Bessie Thruston, Mrs. Harriet 
5, Stewart, and the remaining share to be divided so as to give to 
Gates P. Thruston one-half thereof and to the present unmarried 
children of his sister, Mrs. Houk, the other part thereof, the share 
hereby given to the children of Mrs. Houk to be taken and held by 
Gates P. Thruston in trust for such children, the income to be ap- 
plied to their use until the youngest attain the age of twenty-one 
years, and then said principal sum to be divided among said chil- 


dren equally. 
In testimony whereof I have hereunto set my hand and seal this 


11th day of October, A. D. 1883. 
LEVIN M. POWELL. [seat.] 


Signed, sealed, published, and declared as and for a codicil to his 
last will and testament by the said Levin M. Powell, in our pres- 
ence, who, at his request and in his presence and in the presence of 
each other, have hereunto set our hands as witnesses thereto. 

THOS. F. COGAN. 
HENRY R. ELLIOTT. 
H. RANDALL WEBB. 


Wherees I, Levin M. Powell, of Washington city, in the District 
of Columbia, did, on the third day of August, 1882, make, publish, 
and declare my last will and testament, and on the eleventh day of 
October, 1883, did also make, publish, and declare a codicil thereto, 
which said last will and testament and codicil I do hereby ratify 
and confirm, saving and excepting in so far as the same are here- 
inafter changed; and whereas I am desirous to revoke some and 
alter and change others of the provisions of the said will and the 
codicil thereto: Now, I do make this the second codicil to my will, 
which I will and direct shall be taken and held as part of my 
said last will and testament, in manner and form following—that is 

to say: 
40 Whereas by my said last will and testament I did give and 

devise to Alfred Buckner Thruston, son of Alfred Thruston, 
deceased, the sum of three thousand dollars, and it is my desire in 
the event that the said Alfred Buckner Thruston should die before 
I do that the said legacy to him should not lapse, but should go to 
the wife and children of the said Alfred Buckner Thruston, now I 
do hereby give, devise, and bequeath the said sum of three thousand 
dollars to the said Alfred Buckner Thruston, and in case of his death 
during my life to his wife and children surviving him, share and 
sharz alike, and I hereby direct my executors to pay the same in the 
manner provided ; and whereas in and by the codicil to my said last 
will and testament I did direct that the residue of my.estate should 
be equally divided among the following persons—that is to say, Mrs. 
Jeannette T. Rader, Mrs. Bessie Thruston, Mrs. Charles B. Thruston, 
Mrs. Harriet C. Stewart, and Gates P. Thruston, and his sister, Mrs. 
Houk—now I do hereby annul and revoke the said provision, and in 
lieu thereof do direct that the said residue of my estate shall be di- 
vided equally among the following persons, to wit, Mrs. Jeannette P. 
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Rader, Mrs. Bessie Thruston, and Mrs. Harriet C. Stewart, share and 
share alike; and whereas in and by said last will and testament I 
did give and devise to Mrs. Jeannette T. Rader the sum of nine 
thousand dollars, now I do hereby annul and revoke the said pro- 
vision, and in lieu thereof do hereby give, devise, and bequeath to 
Mrs. Jeannette T. Rader the sum of five thousand dollars; and 
whereas I did give and bequeath by my said last will and testament 
to the Reverend Cuthbert L. Powell, the son of Cuthbert Powell, de- 
ceased, the sum of fifteen hundred dollars, now I do hereby revoke 
and annul the said bequest, and in lieu thereof I give, devise, and 
bequeath to my cousin, Charles Sims Powell, of Alexandria, Virginia, 
the sum of fifteen hundred dollars, the same to be taken and held 
by him in trust for the said Cuthbert L. Powell and Levin Powell, 
the brother of said Cuthbert L. Powell, the income derived there- 
from to be divided between the said Cuthbert L. and Levin 
Powell during their joint lives, and the principal sum to be 
paid by said trustee to the survivor, his executors, admin- 
istrators, or assigns; and whereas I did also, in and by said 
last will and testament, give, devise, and bequeath to my 
41 cousins, Mary and Fanny Weeks, of Washington city, one 
thousand dollars, to be equally divided between them, now 
I do hereby revoke and annul said bequest, and in lieu thereof I do 
hereby give, devise, and bequeath to my said cousins, Mary and 
Fanny Weeks, the sum of five hundred dollars, to be equally divided 
between them; and I do hereby further give, devise, and bequeath 
my portrait, painted by William H. Powell, the artist, to the Naval 
Lyceum of the Navy Yard at New York, of which I have been a 
member for thirty-five or forty years. 
In testimony whereof I have hereunto set my hand and seal this 
eighteenth day of April, A. D. 1854. 
L.M. POWELL. [seat.] 


Signed, sealed, published, and declared as and for a second codicil 
to his last will and testament bv the said Levin M. Powell, in our 
presence, who, at his request and in his presence and in the presence 
of each other, have hereunto set our hands as witnesses thereto, the 
name of Mrs. Charles Lb. Thurston, second page, fifteenth line, of 
this second codicil, being first stricken out. 

JAS. H. WATMAUGH. 
H. RANDALL WEBB. 
HENRY R. ELLIOTT. 


The caveators further offered the testimony of Miss Fannie H. 
Weeks, tending to show that in January, 1854, she informed the Ad- 
miral that General Hunter had stated to her (the witness) that he 
had called to see the Admiral and had not been admitted: that the 
Admiral became much excited and remarked that he thought he 
should be allowed to be master of his ewn house and to decide for 
himself whether he would receive or dismiss visitors. 

Caveators further offered in evidence the testimony of Miss Mary 
Ek. Weeks, tending to show that she had had a conversation with the 
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Admiral in the fall of 1881 in the city of Baltimore. In that con- 
versation the Admiral stated to the witness that if he could not get 
his house to himself and get rid of Harriet Stewart he would take 
his servant George and go to Aiken, South Carolina, or go to Worm- 
ley’s annex on I street. 
The caveators further offered the testimony of Susan 
42 Hill, tending to show that she was acquainted with Admiral 
and Mrs. Powell, and had been a servant in the family 
for twelve or thirteen years; that she knew Mrs. Susan Brand; 
that Mrs. Brand nursed Mrs. Powell in her last illness, and re- 
mained there and waited upon the Admiral and did his mending 
after Mrs. Powell’s death; that Mrs. Brand ceased her attentions in 
this respect because Mrs. Stewart had directed the witness not to 
permit Mrs. Brand to continue her attentions and services; that she 
(Mrs. Stewart) did not wish her to do anything in the world for the 
Adiniral; that it was the witness’ duty to attend to the clothes, and 
that she used to give the same to Mrs. Brand; that Mrs. Stewart 
forbade her giving them to Mrs. Brand, and she so informed Mrs. 
Brand. And thereupon the caveators rested their case. 

Thereupon the caveatees offered in rebuttal the testimony of Mr. 
Thomas I. Cogan, tending to show that he was clerk to the Ad- 
miral and attended to his correspondence ; that the Admiral’s mind 
was clear and bright up to a short time before his death ; the prin- 
cipal correspondents that the Admiral had were Gen’l Thruston, 
Mr. Buekner Thruston, some folks in Cumberland, Maryland, Mrs. 
Rader, Dr. Rader, Miss Bessie Thruston, of Cumberland, and very 
frequently Dr. Powell, of Baltimore; never wrote any letters to 
Mrs. Colmesnil, of Kentucky or Texas; never heard the Admiral 
mention her; that the custom in the Admiral’s house with refer- 
ence to visitors was to have the card or name sent up to him, and 
if the Admiral wished to see the party he would say so; if not, he 
would send his regards or a statement that he was busy, or some- 
thing to that effect; he frequently saw the Misses Weeks there during 
his period cf service; on one occasion when the Admiral was not 
feeling well the Misses Weeks called to see him, and after they left 
the Admiral remarked that they enfiladed him; the witness identi- 
fied numerous checks written by him and signed by the said Powell 
during the period commencing shortly before the date of the alleged 
will and subsequent thereto in payment of bills and settlement of 
other business transactions of the Admiral's; that he conversed with 
the admiral and read to him, and that the Admiral’s mind appeared 

clear, his understanding good; he was blind and physically 
43 very. feeble; the witness became secretary to the Admiral 

through the instrumentality of Mrs. Stewart; she and the 
witness were quite friendly. 

The caveatees further offered the testimony of James C. Welling, 
LL.D., tending to show that he was well acquainted with Admiral 
Powell; became acquainted with him in 1860; did not see him 
very frequently during the years of his life; that he saw the Ad- 
miral some time in latter — the month of October and had a 
conversation with him with reference to the devise in the will to the 
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Columbian University ; that the Admiral explained his proposed 
scheme in that respect to the witness with perfect clearness. ‘The 
witness considered him perfectly sound in mind. The Admiral was 
a positive and emphatic man, and the witness noted the continuance 
of this characteristic. The witness had seen the Admiral several 
months before. He was physically weak, but in the witness’ opinion 
his mind was clear. The Admiral was practically blind. 

The caveatees further offered the testimony of Gates P. Thruston, 
tending to show that he was acquainted with Admiral Powell since 
he (the witness) was four vears old; that the witness was the second 
cousin to.the Admiral and a nephew of the Admiral’s wife; that the 
witness was familiar with the family history of the Powells. Since 
the Admiral arrived at manhood he (the Admiral) and the Powell 
family had not been very intimate; they were alienated. Witness 
was intimately acquainted with the Admiral ; had frequently visited 
his house and been his guest there. ‘The Admiral indicated a special 
fondness for Sidney Buckner and Jensie Thruston. The Admiral 
always expressed ‘himself as interested in the witness’ branch of the 
Thruston family. In the witness’ opinion the Admiral’s mind was 
as strong as ever it had been up toa short time before his death. 
The witness is one of the legatees under the will and thinks he 
would take nothing if the will were set aside. Witness had not en- 
deavored to persuade George Perigo not to testify for the caveators. 
He wrote and sent George Perigo the following letter: 


‘“SraTeE INSURANCE Company, 
NASHVILLE, TENNESSEE, April 1st, 1885. 

I’riEND GeorGE: I got your letter, but have been so pressed with 

duties that [ have not been able to reply sooner. There 

44 ought to be no trouble about the will; it will surely be sus- 

tained. Of course I did not realize there could possibly 

be people foolish enough to try to break it, and I was thoughtless 

enough not to be very careful with my tongue. 1 especially never 

tho’t about the Weeks cousins joining the enemy. Speaking con- 

fidentially to you, [I did tell them your remark about what the admiral 

said about Mrs. S. and the nurse fussing about the medicine. -When 

you are called they may ask you about that, and of course you may 

have to tell what was said. ‘There is nothing in it that should hurt 

the will; quite the contrary ; still, for the sake of all concerned, it’s 

best to say as little as possible, and nothing at all, if it isn’t nee’y 

or forced. No one ean tell what I said, as that would be only hear- 

say ; but they may ask you what you told me. They can’t disprove 

any reply you make. I[ hope all will come out well and that you 
are getting on comfortably. Remember to Virginia. 


With regards, G. P. THRUSTON.” 


The caveatees further offered the testimony of Rev. Tuomas G. 
AppIson, a witness on behalf of the propounders of the will, —, 
being first duly sworn, testified as follows: 
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By Mr. Torren: 

Question. What is your profession ? 

Answer. I am an Episcopal clergyman. 

Q. Did you know Admiral Pow ell during his lifetime ? 

A. Yes, sir. 

Q. Were you well acquainted with him? 

A. Yes, sir. 

Q. For how long a period of time? 

A. For about eighteen vears. I was acquainted with him from 
about the time I came to Washington to live as the rector of Trinity 
church. 

Q. Do you remember the occasion or the circumstance of the 
administration of the holy communion to Admiral Powell for the 
last time ? 

A. Yes, sir. 

Q. Will vou state, as nearly as you can recollect, what occurred 
there ? 

A. The whole thing? 

Q. Yes, sir. 
45 A. I received a communication from Admiral Powell’s 
household—I think from Mrs. Stewart, but I am not posi- 
tively certain about that—yes, it was from Mrs. Stewart, I would 
say—to call and see Admiral Powell. I went as soon as convenient 
and found the captain in bed, sick. 

(). You mean the Admiral ? 

A. The Admiral. He was very feeble. I had some little con- 
versation with him and prayed with him. After that I spoke to 
him about the subject of his partaking of the holy communion. I 
say he was very feeble. At first he seemed to be reluctant. I held 
my head down for him to tell me why. The Admiral said, “ Busi- 
ness first, business first.” I said to him, “Admiral, I would not 
think about business now; you are a very sick man; you had bet- 
ter think about your spiritual welfare.” The Admiral sa uid, “ No; 
business first.” I said, “ What business?” It seemed he had a hun- 
dred dollars which he wished to give to Dr. Forrest, who was my 
associate in the rectorship of Trinity church, or had been my, asso- 
ciate, and tome. Ina few moments a young man—he had given 
direction to have a check made out, and the check was handed to 
me without the Admiral’s signature. I told the Admiral to make 
his mark in the presence of the persons there, and he made his 
mark after I had signed his name. There were several witnesses ° 
who signed their names as witnesses.to his mark. That was the 
business he desired to have attended to before he partook of the holy 
communion; then he was ready to partake of the holy communion. 
[ administered it to him. 


*) 


(The witness was here handed the check referred to.) 


The Wirness: This Levin M. Powell is written in my hand. 
This is the check and that is my signature on the back. When this 
matter of business had been completed the Admiral was ready to 
partake of the holy communion. I proceeded to administer it to 
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him. During the service he seemed to be very much engaged in 
the service, and at the end of the prayers each time uttered quite 
an audible amen. Shortly after that I retired. 

(). Was there any objection made by him at any time during 
your visit to his partaking of the holy communion ? 

A. Until the business was done. He said,“ We must do the busi- 

nessfirst.” There was no reluctance manifested outside of that. 
46 Q. Did anybody outside interpose in the conversation ? 

A. I think that his relative desired that before his death 
he should take the hely communion, and I think she expressed her- 
self to me. 

@. | mean on that occasion. I want to know whether the Admi- 
ral was reluctant to take communion at all; and, if so, whether any 
argument was made to him on that subject. 

A. No argument was made to him on that subject ; not that I 
know of. He was not overruled by anybody. I would not have 
been willing to administer the holy communion had he been un- 
willing to receive it; not in any sense. 


Cross-examination by Mr. J. J. Jonson: 


Question. Did the Admiral desire to postpone the communion to 
another time? 

Answer. He said, “ Business first.” Ie wanted to attend to that 
business first. 

(). Who was present in the room ? 

A. There were, I think, four or five persons present; there was a 
young man who was his clerk; there was a colored servant, Mrs. 
Stewart,and perhaps two others—one or two others ; I did not know 
the persons; they were not known to me. 

Q. You are, then, positive that the Admiral did not desire to have 
postponed the administration of the sacrament to another day—I 
mean on that occasion ? 

A. Oh, yes, sir; I am positive of it. 

Q. And that Mrs. Stewart said, “ No; let it be done now?” 

A. I am positive that he did not wish a postponement of it other 
than this—that the business must be attended to first. 

Q. I wili repeat the question. Are you positive that the Admiral 
did not desire the postponement of the administration of the offices 
of the church until another time, and that Mrs. Stewart said, “ No; 
jet it be done now?” 

A. I had no intimation that he desired a postponement to another 
occasion. 

Q. Was that conversation had—the one which i have repeated to 
you? 

A. I have no recollection of it. 

47 Q. Will you say that that conversation did not oceur? 

A. I have no recollection of it at all; it may have occurred 
without my cognizance. She may have said something to him 
without my knowing anything about it; but she could hardly do so, 
for I was right at his bed. ; 

Q. Will you say that such conversation did not take place ? 
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A. I will say that such conversation did not take place in my 
hearing. : 

Q. If it did take place you did not hear it? 

A. I did not hear it if it did take place; but I think I could have 
heard it had it taken place. 

(). How long were you there? 

A. It is little difficult for me to say; my recollection is that I had 
some talk with the Admiral when I first went in, and knelt down 
and had an extemporaneous prayer with him, and then attended to 
the business which he desired to have attended to—the business 
about the check—and then, after finding out what he wanted, pro- 
ceeded to administer the communion to him, and left; he was very 
feeble. 

Q. Did he say anything at all after the check transaction ? 

A. Yes, sir. 

Q. What did he say? 

A. Really I do not know just what his words were, but I sought 
to find out whether he wanted the holy communion administered to 
him. I found that he did, and I proceeded to administer it. I 
could not have administered it without his consent and expressed 
desire. 

Q. Did he say anything immediately after the disposition of that 
piece of business ? 

A. Yes, sir; we did have a talk after that, and my impression of 
that talk was that he wished the holy communion administered to 
him. 

Q. Do you remember the words ? 

A. No, sir. 

Q. All that is on your mind is an impression or inference drawn 
from what he said ? 

A. All that I remember is that I had a conversation. 


Q. If you had a conversation do you remember the words of the 


conversation ? . 
A. No, sir; all I know is that the result of the conversation was 
I administered the communion. 


48 Q. You are giving the inference that you drew from what 
he said, and not his words? ;' 


A. If a man speak to me and tell me that he wants a thing done, 
I do not draw any inference from his words. 

Q. You must, unless you can give his words? 

A. I had no difficulty in understanding Admiral Powell at all. 
I proceeded .to do what the Admiral wanted me to do. 

Q. I want the exact language. 

ie =i : 

fhe Court: The doctor has said that he cannot give the exact 
language. 


The caveatees further offered testimony of Charles D. Drake, one 
of the caveatees and named as one of the executors in the will, 
tending to show that he had known Admiral Powell since 1827; 
that he had been very intimately acquainted with the Admiral ever 
since March 5d, 1869, and also with Mrs. Powell; that the Admiral 
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was a very positive man, and in the witness’ opinion a man of strong 
self-assertion. In the witness’ opinion he retained his full mental 
strength and vigor up to a few days before his death. In the fall of 
1881 5 Stewart came to the Admiral’s house, sleeping there at 
night and going to her office during the day. At that time she re- 
tained a room in the house where she had been boarding. In the 
winter following witness advised the Admiral to have her reside per- 
manently in the house ; subsequently she came there and took up 
her abode. In the witness’ opinion the Admiral was capable of 
making a valid deed or contract in October, November, or Decem- 
ber, 1884; that the value of the house devised to the Columbian 
University is about $20,000. 


The caveatees further offered the testimony of Wirtram B. Wess, 
one of the defendants, and a witness produced on behalf of the pro- 
pounders of the will —, being first duly sworn according to law, was 
examined, and testified as follows: 


Direct examination by Mr. Torren: 


Question. What is your business ? 
Answer. [ claim to be a lawyer. 
Q. You say you profess to be one? 
49 A. Yes, sir; I profess to be a lawyer; I hold myself out 
to the world as such. 

Q. Did you know Admiral Powell ? 

A. Very well. 

(. And drew his will? 

A. Yes, sir; I made his acquaintance first when I was a boy—a 
school-boy—and we boarded in the same house. Soon after I came 
to the bar—not very long after I came to the bar—I was employed 
to procure a partition or ‘the sale of the estate of Buckner Thruston. 

(. Who was he? 

A. One of the judges of our cireuit court when he died. He was 
the father-in-law of Admiral Poweil and his uncle. During Judge 
Thruston’s life, while Mrs. Powell was a spinster, she had conveyed 
to her two pieces of property in the city of Washington, which I 
unfortunately included in the bill which I had put in for the pur- 
pose of bringing the property into hoteh- -potch. Admiral Powell 
called on me, and my acquaintance in a business way began then. 
I found that I had made a mistake by ineluding these two pieces of 
property, which were withdrawn from the bill. One piece of prop- 
erty was a house on Pennsylvania avenue, formerly occupied by an 
old man named Garrett Anderson as a music and stationer store. 
The other piece was the property on Third street, which belonged 
ti Mrs. Powell and had been conveyed to her by her father. 

Q. Is that the whole of the judge's estate? 

A. Those are the two pieces of property of the largest value, I 
think, belonging to the judge’s estate. It turned out when we came 
to sell the estate that a square of ground out here in the northern 
part of the city that nobody thought of any particular value had 
become quite valuable, and we sold it fora good, large sum of money ; 
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I forget exactly what. Mr. Joseph Bradley, Jr., and myself were 
cotrustees to sell the estate. I was afterwards, some years after- 
wards, employed by Admiral Powell to settle up the trust which 
Judge Thruston created during his lifetime to produce an annuity 
for a weak-minded son he had. Judge Thruston had a son named 
William, who was taken care of by his father by a deed or mort- 
age charging his entire estate with an annuity for the benefit of 
his son, and from the money realized from the sale of the judge’s 
estate the court made provision for the production of this 
50 annuity, and Admiral Powell had charge of it when William 
Thruston died, which was a little while before Mrs. Powell 
died; the same year—1880. He came to me to settle up that trust 
and distribute the money among the Thruston heirs. 

Q. Who got the bulk of the judge’s estate ? 

A. Mrs. Powell, as I said, got these two pieces of property, which, 
I think, was the most valuable property the judge had. 

Q. You mean the proceeds of it? 

A. She got the property which was conveyed to her while she was 
unmarried. Admiral Powell and his wife united in a deed of the 
Third-street property to trustees for the benefit of them for their 
joint lives and for the life of the survivor, with a remainder over to 
the heirs-at law of Mrs. Powell, and that continued so when Admiral 
Powell died, and at that time the property stood in his possession. 


The other piece of property I do not know anything about person- | 


ally, except what I have heard from him. 

Q. Did you know what he got for it” 

A. He sold it for about twenty thousand dollars, and he told me 
that he put that together with his own savings, which were consid- 
erable. He told me he never spent his income, but that he put that 
with his own savings and purchased property in the city of New 
York. 


Mr. Jounson: At this point I would like to ask if this is offered 
for the purpose of tracing where the Admiral’s property came from. 
Your honor will remember the other day when we attempted to 
prove the source of the Admiral’s property it was ruled out. 

The Court: I think I excluded it because it was hearsay, though 
I do not think I ruled upon the subject then. 

Mr. Jonnson: I think you said that the question was immaterial. 

Witness: I have stated it simply toshow my connection with the 
Admiral. JI knew Admiral Powell socially and when I was a 
youngster. Our family and the Admiral’s family were always very 
intimate. Soon after I began to practice law my business relations 
commenced with him, and from that time on until he died I had 
constant business relations with him. 

Q. And also social relations ? 

51 A. Yes, sir; I was quite intimate socially with him. 

Q. State to the jury, in reference to your acquaintance with 
him, as to his mental capacity in 1882 to make a will, or 1883 or 
1884. 

A. Perfectly competent to make a will. I never saw a man 
more so. . 
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Q. Did you ever observe any failure or symptoms of failure in the 
memory of Admiral Powell ? 

A. Never; there never was any such thing. 

Q. What was his capacity as a business man? 

A. Very good. I think he was a remarkable business man for a 
man of his occupation. He was a naval officer, and | think he was 
a remarkable business man. 

@. Was he careful, accurate, and exact ? 

A. A very careful man, and he took very great care of everything 
he had. He was an economical man, but at the same time lived 
like a gentleman. There was nothing about him that was penurious 
in any way. 

Q. How many wills did you draw for him? 

A. Three; one in 1851—the early part of 1881. 

(). After his wife’s death ? 

A. Yes, sir; and the next one we have here, and also the last 
one. 

Q. Will you state, as these gentlemen want to know very bad, 
about the Misses Weeks—how much did that first will give the 
Misses Weeks? 

A. My recollection is that Admiral Powell in his first will gave 
the Misses Weeks fifteen hundred dollars. I remember this. I re- 
member when he was giving me directions about his will, almost 
one of the last things, it strikes ne, as | remember—I do not know 
whether it comes in that order, but my recollection is—he spoke of 
those girls. Ile said they were no particular relations of his, and 
that he was under no obligation to them particularly, as they had 
been receiving benefits, or something of that kind, through him aud 
his wife; but he said that he would give them something, as they 
were poor, and he gave them fifteen hundred dollars. 

Q. What was the date of that will; do you renember ? 

The Witness: That first will? 


. Yes. 
A. I cannot remember. I find, upon reference of memo- 
52 randum of mine, that in January, 1881, [ made a charge for 


the preparation of the will; but my recollection about the 
matter is that I was sent for by the Admiral before the Ist of Janu- 
ary. 

Q. 1881? 

A. Yes, sir; some time in December, 1880, it must have been. 

().. Was it after the death of Mrs. Powell ? 

A. Very soon after. He was in great distress at the time, and he 
talked to me constantly about Mrs. Powell. 

Q. What was the special object of the making of this will—was 
he sick ? 

A. He sent for me to make this will. In preparing the matter, as 
Judge Drake has said, at the time we had a conversation about a 
suit in New York of some person claiming some property that he 
had purchased, and he consuited me partly with the view to know 
whether he could provide in his will for the payment of that debt, if 
it should be adjudicated against him, out of this house—out of this 
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I-street property—and I advised him that he could, and prepared 
the will for that view. The property on I street was to be sold to 
provide for this matter in New York should it be adjudicated against 
him, and the proceeds were to be applied towards the payment of 
that debt, and next to legacies, both special legacies and the re- 
siduum legacies mentioned as coming out of the residuum of the 
estate. That was the first will. Before the second will was pre- 
pared the matter had been adjudicated in New York, and the will 
provided that the entire estate, real, personal, and mixed, should be 
taken by his executors and sold. 

Q. That is the second will? | 
A. Yes, sir; and the fund distributed ; but before the third will 
was made he had determined to take that I-street property to pro- 
duce this endowment of a chair at Columbian University. I would 
say, if it is material, that he always regarded this property on I 
street as the property to be used as the residuum of his estate. He 
made memoranda for me showing what he was worth, what his 
estate was, how much he had set aside for legacies, and all that sort 
of thing, showing what he would do. I did not know anything 

about these matters until he told me. 
53 Q. Will you tell me how Admiral Powell put you in pos- 
session of his desires concerning the disposition of his prop- 
erty ? 
Mr. Jonnson: Which will are you speaking of? 
Mr. Totten: I am speaking of all of them. 


A. He sent for me to call on him. 

Q. Can you give the dates of his directions to you as to the terms 
of the different wills? 

A. Yes, sir. Admiral Powell sent for me first. I think it was the 
latter part of December, i880. I remember that it was before the 
Ist of January, because that family house had alwavs been one cf 
the gayest houses on the Ist of January in the city, and I was ac- 
customed to go there. I remember this lst of January particularly, 
because the house was closed, and I was in consuitation with him 
then, and in the settlement of his affairs he sent for me, and I went 
there and found him in his office sitting up. He had been coming 
to my office a good deal during the year 1880. He was getting so 
that his vision was getting to be very defective. 

Q. His eyesight? 

A. Yes, sir; and I went and sat beside the table, and he had the 
large chair brought and dictated to me what he wanted, and I made 
a memoranda, ‘and he had also prepared himself, in his own hand- 
writing, the names of the beneficiaries under his will, describing 
the amount, and all these he had put into my hands, and I also 
made memoranda, and [ went to see him again and again about it. 

Q. At those interviews between you, when you were arranging 
about this will, did he have anybody present on either occasion or 
any occasion ? 

A. No, sir. 


Q. Nobody but yourself? 
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A. No, sir. 

(. Nobody there making suggestions ? 

A. Never. 

Q. Do you know what became of the first will ? 

A. My recollection about it is this: The will was encumbered, I 
think, with one or two codicils, and I was away. I was out of the city 
with my family, at Newport, and the will was sent to me from my office 
with some memoranda that Admiral Powell had made or given to the 
young gentleman in my office suggesting changes in different parts 

of the will, and particularly this change with regard to the 
o4 I-street property. That was sent to me and I underlined it 

and wrote all over this paper, changing it entirely, and sent 
it back here; and when the last will—this will of 1882—was pre- 
pared and completed, I cannot say I destroyed the other one, but I 
cannot find it. I think it must have been destroyed. It was a 
great mass of papers pasted and stuck together, and I saw what he 
wanted 

Q. How did Admiral Powell put you in possession of his wishes 
as to the disposition of his property by the second will—the will of 
August, 1882? 

A. Well, I think it must have been through correspondence, and 
the young man in my office he sent it tome. I do not recollect 
anything much about that will. 1 think he told me before I went 
away from here that summer that he wished to make a change in 
regard to his real estate. 

. But that was before the second will was made ? , 

A. Yes, sir. 

Q. In making the second will—the will of 1882—tell us how tie 
Admiral put you in possession of his wishes as to the disposition of 
the property. 

A. I do not know positively about that. I could not testify posi- 
tively about it, except that the will was sent to me with a mem- 
oranda of these changes. 

(). What will was sent to you—the old one of 1851? 

A. The old will of 1881 was sent to me with a memorandum of 
the changes that were desired to be made. 

Q. At what time was it that the old will was sent to you? 

A. Some time in the summer of 1552. 

Q. Where were you then ? 

A. Newport, Rhode Island. 

Cun you give us a history of the codicils that you find there— 
three of them ? 

A. I can tell if you wil! let me see the codicils; it will bring my 
recollection back to what was done aboutthem. (The will was here 
shown the witness.) The first change that he makes here in this 
first codicil is with reference to a legacy made to Mrs. Charles B. 
Thruston. The recital is that he in his original will 

Mr. JOHNSON (interrupting): Never mind, we can see what is in 

the original will. 
oo The Witness: But I am going to tell you now how it came 
about. He sent for me and told me he thought he had not 
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made such provision as he should have made for Mrs. Charles B. 
Thruston, and changed it accordingly ; that was all. 

@. Who was she? 

A. Mrs. Charles B. Thruston was a niece of the Admiral’s. 

Q. One of the Cumberland Thrustons ? 

A. Yes, sir. 

The Court: A niece of Mrs. Powell’s? 

A. Yes, sir; of both, as the Admiral and his wife were cousins. 
She was Mrs. Powell’s niece and a half niece of the Admiral’s. 

Q. How about thesecond one? Did the Admiral send for you 
about that codicil? 

A. Yes, sir; he sent for me to put that codicil in. We had a con- 
versation about that. 

Q. Anybody present? 

A. No one. 

(. He gave you the instructions himself, did he? 

A. Yes, sir. The next change here I see is in respect to Mrs. 
Bessie Thruston. He always spoke very affectionately about Mrs. 
Bessie Thruston, who seemed to be a favorite of his. 

Q. Was she a Cumberland Thruston ? 

A. Yes, sir. 

Q. Was she a mother of the other lady? 

A. No, sir; she was a widow of George, who was a nephew of 
Mrs. Powell and a half nephew of Admiral Powell’s. Then he 
changed his position with regard to the residue of theestate. When 
he changed from time to time he seemed to regard the residue as a 
fund that he was to dispose of sometimes one way and sometimes 
another. He seemed always to desire to benefit some person by this 
residue. There was Mrs. Rader and adopted daughter, and he was 
very fond of Gates Thruston and told me if Gates was not as rich 
as he was he would give Gates more. The next codicil, which was 
made in April, 1884, some changes were made in the will, but I do 
not think any of them were very material changes. The second 
codicil [ remember very particularly about. I received a letter and 
note written by Mrs. Stewart, dictated by Admiral Powell— 

Mr. Jounson: How do you know that? 
56 A. It is signed by L. M. Powell, informing me that Alfred 
suckner Thruston had been wounded in Mexico, where he 
lived—or at least was staying at that time—and was supposed to be 
very seriously injured. It was very important that something should 
be done at once for the reason that the provision made for him in 
the will 

Q. (Interrupting.) Did he tell you about this himself? 

A. He sent for me afterwards—the first information I received 
was his note—and I went to him. 

Q. Did he tell you about that ? 

A. He told me about this young Thruston, and the Admiral re- 
membered that he had, in providing for him in the will, he had 
fixed the legacy in such a way that the children of Alfred Thruston 
could not get it if he should die of the wound. I do not know 
where Buckner lived, but at the time the original will was made 
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Buckner Thruston was employed on some railroad in the Southwest, 
and when the codicil came to be made he was in Mexico and had 
received this wound, from which it was feared he would die; and, 
as I say, I received this note—the note is there (referring to papers 
on table)}—and I went tothe Admiral and the Admiral told me that 
he wanted to make an arrangement so that in case this man should 
die this legacy should go to his children. 

Q. And that resulted in the third codicil ? 

A. Yes, sir; this codicil of April. In this cudicil he changes the 
disposition of the residue. Now, he makes some little change here 
in another respect, but I cannot say exactly how or why it was done, 
but it was dictated to me by the Admiral. 

(). Can you tell us about the last will—the one we have before us 
here; how did he put you in possession of his desires at that time? 

A. The Admiral told me when he made this will that he had 
done making wills; that that was the last of it. 

Mr. Jounson: The will of 1882? 

A. Yes; that he would not make any more wills. When I came 
home—I had spent the summer in the neighborhood and was in 
and out—I was sent for by the Admiral, but | do not recollect when 
I saw Admiral Powell; but it was when I came back to the city, 
and it must have been in September—the latter part of September. 

(). After you came to the city in 1852? 

o7 A. Yes, sir; from my country residence. I was sent for 

by Admiral Powell, and I found that he had determined to 
create this scholarship. He never said anything to me about it and 
never consulted me about it. After we had had two or three con- 
versations upon it, he told me that he had seen General Drum and 
Dr. Welling, and, | think, some one else—some naval gentleman, 
but I have forgotten who—and he told me what he had determined 
to do. He said he wanted to do something that should indicate to 
the world his pride in his profession, and that he thought the best 
way to do so was to create and endow this scholarship in this col- 
lege. He then told me what he wanted. He said he had been for 
a long time on the board of examiners, or something that has to do 
with the examination of young men for admission to the navy, and 
he had observed how defective they were in some of the branches of 
an ordinary education—something that voung men ougit to know ; 
and he thought it remarkable that young men should know so little 
about these particular branches; and he said he had determined to 
create this scholarship in Columbian University, where young men 
could be educated principally ir these branches. Ile mentioned 
arithmetic, matters relating to mathematics, which he said their 
general education was principally defective in, and he gave me his 
views about the matter. He told me that he wanted me to see Dr. 
Welling. I went to see Dr. Welling. 

Mr. Jounson: Never mind what Dr. Welling said. 

A. I went to see Dr. Welling, but didn’t see him: I wanted to 
show why it was so long after he first spoke to me before this will 
was prepared, as conversations were being had about the matter all 
the time. I saw Dr. Welling and had a brief conversation with 
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him one morning in my office. I found that he and the Admiral 
did not quite agree about the details. 

Mr. Jounson: Mr. Webb, I would not say what Dr. Welling 
said. 

A. [ am not going to say that. Afterwards, along in a day or 
two, | again called on Dr. Welling, but found that he was absent 
from the city; that he had gone to Hartford. He wrote to me a 
letter—quite a long letter—giving me his views of this trust. I 
went with it to Admiral Powell, and sat down with him and dis- 

cussed the matter. 
58 Q. Did the Admiral tell you what his views were with re- 
spect to this? 

A. Yes. Mr. Welling, in his scope of the trust, comprehended 
that all young men who entered the coliege to take advantage of 
this scholarship should go through the regular course—go through 
the four years that young men have to take in the college; that this 
education should be spread over that time. The Admiral insisted 
that that could not be done, and that young men usually applied 
for situations in the navy without a preparation of anything like 
four years; that they could not have more than a year outside, and 
if the entire matter could not be arranged so that these men could 
have the education that they ought to have in these branches in a 
year that it would have to be an end of the matter. He was very 
positive about the matter. I won’t tell what Dr. Welling said, but 
the matter was arranged, and I[ sketched out that trust that I read 
to you entirely from the Admiral’s dictation, and put it in my own 
language. ‘That is the trust that the Admiral determined upon, 
and he was very positive that he should arrange that thing to suit 
himself; and the will was prepared accordingly. 

Q. In the will of 1882 the Misses Weeks, the two girls, got five 
hundred dollars between them ? 

A. Yes, sir: they got a thousand, but in the codicil he cut it down 
to five hundred dollars. 

Q). In the last will they didn’t get anything at all ? 

A. No, sir. 

(). How did that happen ? 

A. He changed the last will. He took the property on I street 
that he had always regarded as the residue of the estate and applied 
it to this endowment, and he dropped out the legacies. 

Mr. McKay: Did the Admiral give you his reasons; what did 
he say to vou was the reason why he left the Weeks girls out ? 

A. He gave me a reason for dropping several legaci es—not the 
Misses Weeks particularly—when I sat down by his bedside. One 
of the remarkable things about Admiral Powell was that be did not 
require to have any paper about him or any suggestions made 
to him, but he remembered particularly what he had done with 

his estate better than I did; I would have to turn to the 
59 paper to find out, but he remembered everything particularly, 

and when he took this house out of the estate and made the 
scholarship he told me he would have to leave out some of these 
legacies, and as he came to them he would say, “ Leave that out.” 
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There was the Bradley legacy—the legacy to Powell Bradley—and 
as he reached them he would say, “Strike that out;’” the Weeks 
girls, “Strike that out;” “Leave out the legacy to Judge Drake; ” 
and he also changed certain legacies. He changed the legacy to 
Mrs. Rader, as I recollect. I will tell you what he did or why he 
did that, if you want to know. 

(. Tell us. 

A. After his first will he gave her a piece of property. During 
the time between the second and third will it was sold—that is, the 
house’ that he bought for her—and the Admiral said he would give 
her what he intended to in such shape that her husband could not 
get to it, and he put it in trust in the hands of her brother. Le 
created several trusts with respect to legacies. 

Q. In his last will? 

A. Yes, sir; and he would tell me the reasons why he created 
those trusts, which I could tell you, if you would like to know. 

Q. Well, go on. 

A. With respect to Mrs. Brand, he spoke very kindly of Mrs. 
Brand and said she was a very nice old lady; that she was poor, 
and he would like to make provision for her, but he did not like to 
have her children get anything that he might leave to her; that he 
wanted to give it to her so that her children would not be able to 
get it and squander it, and he asked me if there was any way by 
which he could provide for the old lady, and I suggested his cre- 
ating the trust. Heasked me if | would take the trust. I said 
that I could not, and hesitated about it, as I did not like to do it; 
but he pressed me, and I took the trust. Ile directed me to ive it 
to her for her life, with the remainder over to the Garfield Ilospital. 
In regard to another one, he said that her husband was a man who 
never kept any property, and he intended to put it, if possible, out 
of his way, and he went on and stated his reasons with respect to 
other legacies. 

Q. These were suggestions of his own mind? 
60 A. Always. I never suggested a thing and never heard 
any suggestion. 

(. Was anybody present during his instructions or communica- 
tions to you of his desires, especially with respect ta this last will, 
except yourself? 

A. Never. He always had the doors closed. 

Q. Mrs. Stewart was not about there ? 

A. I never saw Mrs. Stewart about there when I was talking busi- 
ness to the Admiral. Mrs. Stewart sometimes sat in the room when 
we were together and talked pleasantly together. He was very 
fond of Mrs. Stewart and always spoke in the kindest terms about 
her. 

Q. She was never there when you were discussing the subject of 
the will? 

A. No, sir; and one of the things he spoke of in connection with 
her was that she was able to read to him in one or two languages— 
Spanish and French—and he liked to hear her read such books as 
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she read to him in those languages, and he came to regard her as a 
particular friend. 

Q. Did you ever have any conversation with the Admiral or did 
you ever say anything to him touching the Weeks girls in reference 
to their repeated calls upon him for money? 

A. Never. He spoke very kindly about them and said that they 
were poor and that he would like to make some provision for them. 
He said that they had no particular claims upon him, and said that 
they had received from time to time something from himself and 
wife. 

Mr. Jonnson: What is that language? 

A. He said that they were very nice girls; that they were poor, 
but he was under no obligation to make provision for them, and 
that they had frequently received from himself and wife presents 
and one thing and another. 

. Did he say that he thought that was sufficient, or otherwise ? 

. He did not say that exactly. 

. But he left them out? 

. Yes, sir; finally. 

. Did you take any notes? 

I always took memoranda, which I[ finally put in the shape of 
a will or codicil, as the case may be. I would go to see him 
61 generally, and have two or three conversations about the 

matter befure the will or codicil would be complete. 

Q. Was he capable of making a valid contract, deed, or will, in 
your judgment ? 

A. I never saw him when he was not. I didn’t see Admiral Powell 
within a few days of his death. 

Q. How many days? 

A. Well, probably a littie after the 1st of January I went there— 
probably the sixth or eighth or somewhere along there—for a few 
minutes. He had then begun to be so feeble that it was difficult to 
talk with him. I had to lean over to get what he said. Before that 
I never had done anything of the kind. He always talked before 
that without any apparent difficulty at all; and some time after 
that I heard that General Thruston was here. 

(. Were you accustomed to see Mrs. Stewart about the house while 
you were there? 

A. Yes, sir. 

Q. What position did she seem to occupy in the house ? 

A. She was the mistress of the house. 

Q. How long have you known her? 

A. I made her acquaintance—I do not recollect, but I think I 
made her acquaintance in the early partof 1881, I think. I cannot 
state exactly the date. I can only remember that it was about that 
time. 

Q. Is she a lady of accomplishments ? 

Yes, sir; she seemed to me to be a lady of intelligence and ac- 
i 2 mee 

@. You were about the house. Did you see any indications as to 

her being under the influence of any kind of stimulants ? 
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A. Never, sir. 

Q. Did you ever hear of a difficulty been [between] Miss Condon 
and Mrs. Stewart ? 

A. Only from what Mrs. Stewart told me. 

Q. Did you ever see Mrs. Stewart exercising or attempting to ex- 
ercise any influence over Admiral Powell as to his making a will or 
in any other business? 

A. Never; never anything of the kind, that I have any knowl- 
edge of. 

Q. Did you ever hear Admiral Powell mention the name of Mrs. 

Colmesnil ? 
62 A. Never. I remember a good many years ago of hear- 
ing of the name of Colmesnil here in Washington, but 1 do 
not recollect whether I knew any one of that nameor not. I never 
heard of Admiral Powell speaking of her. 
Q. Did you ever hear her name mentioned in the house ? 
A. Never. 


Cross-examination by Mr. Jounson: 


Question. You said you were sent for to draw his will ? 

Answer. Sent for to consult about it. 

Q. Who sent for you ? 

A. Admiral Powell. 

Q. How did he send? 

A. He sent a servant for me, I believe; it was so long ago that I 
do not recollect. 

Q. Verbal message? 

A. Yes, sir. 

Q. You were in the city at the time you were summoned to pre- 
pare the second will? 

A. I was out of the city when the will was completed. 

Q. But I mean when you were called upon to consult with him 
about it? 

A. I cannot tell you about that. 

Q. Do you remember your being sent for? 

A. I cannot tell you at all about that. I saw Admiral Powell 
about every ten days or fortnight, and we talked about this matter. 
He imay have talked with me about these matters then and then 
put them in writing and sent them to Newport. 

Q. Do you remember any circumstances about it ? 

A. No, sir. 

Q. You don’t remember the circumstances? Now, do you know 
whether you were sent for or whether you dropped in accidentally 
and were consulted with reference to the second will? 

A. I do not know whether I was absolutely sent for or it was 
talked over in our usual way on one of my calls. 

(). He mentioned it to you, then, on one of your casual visits? 
63 A. I made it a point to go to see the Admiral every week 
or ten days. Every fortnight I was there without fail. 

Q. The third will—that is, the willin controversy—you were sent 
a note asking you to call on the Admiral ” 
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A. Yes, sir. 

Q. Did the note state simply to cal] or did it state the purpose ? 

A. It is there (referring to papers on table) among my papers, and 
I cannot tell you now. 

Q. Can you conveniently produce it? 

A. I think so. 


(Tae witness here inspects certain memoranda and letters.) 


The Witness: I do not believe I have got it; I cannot recollect ; 
it is just possible that I went there soon after I got to town. I have 
here in this bundle certain notes and letters that I received from 
him about this time. Here is a note of October the 12th, 1884, 
written by Mrs. Stewart in the name of L. M .Powell, telling me not 
to wait for Professor Welling to return, but to come up and see the 
Admiral himself about the matter. 

Mr. Jounson: Will you be kind enough to let me look at that, 
please ? 

Witness: Here isa memorandum, also, in Mr. Cogan’s hand- 
writing. Here is also a letter saying that Dr. Welling had been 
suddenly called to Hartford ; that was the note he sent me to tell 
me he had gone to Hartford. 

Mr. Jonnson: I will read this one of October 2d. If you will 
oblige me by giving me your attention for a moment, I would like 
to read these letters to you and ask you one or two questions in con- 
nection with them. There seems to be one sheet torn in half, and 
on the second there appear these words and figures 

Mr. Torren: How do you know that the sheet was torn in half ? 

Mr. Jonnson: Well, I will take that back. 

Mr. Wesp: It is possible that I may have called just as soon as I 
came to the city upon Admiral Powell or received some information 
to call in some way that was not in the shape of a note. — 

Mr. Jounson: I will read: 


“1707 I Srrert N. W., October 2d, 1884. 
64 My Dear Mr. Wess: I have been very sick again and we 
had better not delay the work in hand. There is one error 


which I think should be corrected. 
Yours truly, L. M. POWELL, 


Per H. C. STEWART.” 


Q. That letter was received by you, was it? You understand that 
letter to refer to the matter of Admiral Powell’s will ? 

A. I cannot tell you; I suppose it did; that was the only thing 
he was writing to me about then. 

Q. This other paper that you handed me in connection with it, 
did it come at the same time? 

A. It appears to be addressed by Mr. Cogan ; I think they came 
together; I found them in the same envelope; I cannot tell you 
now. 

Mr. Jounson: The‘other letter is : 
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“My Dear Mr. Weprrs: The Admiral is worrying over this mat- 
ter. Can’t you come and make all safe at once? He knows ex- 
actly what he wishes,and you understand him so perfectly that you 
need not wait upon any one else. He is again very sick and feeble, 
and you will aid me very much by getting this matter off bis mind 
as quickly as possible. ‘The very worry of waiting, my good friend, 
is most trying to one so aged. He has not your many occupations 
to fill his mind and time, and therefore this matter preys upon him. 

I beg that you will give it your immediate attention, as his trust 
and confidence in you is so unbounded he will not trust it to any 
one else, even as a secret, till you have done your part. 

Very truly yours, H. C. STEWART.” 


Mr. Jomnson: I would like to have these two papers put in evi- 
dence, your honor. 

Mr. Wepr: You can have my whole correspondence if you want 
it. There is nothing that I care to conceal about anything. I am 
sure that none of us have anything at all to conceal. 

Mr. Jounson: I trust you understand that anything [ say 

6d or do is not meant as a reflection upon you. You were asked 

if you ever saw Mrs. Stewart exercising any influence over 

Admiral Powell? Did you ever see any one do anything of that 
kind ? 

A. No, sir; I never did. 

Q. You were asked if you ever saw Mrs. Stewart in an intoxicated 
condition or under the influence of liquor. Is it not quite possible 
that she might have been so without your knowing it? 

A. Yes, sir; I did not see Mrs. Stewart all the time I was there. 
Frequently I did in the evening, and sometimes in the day-time. 
From what I know of her, if anybody had told me that she was 
under that influence I would have thought they told me something 
that was untrue. 


The caveatees, to further maintain the issue joined on their part, 
offered Harrier C. Stewart, a witness produced on behalf of the 
propounders of the will, —, being first duly sworn according to law, 
was examined as follows: 


Direct examination by Mr. Torren: 


Question. What is your full name? 

Answer. Harriet Chipman Stewart’? 

Q. Are you a kinswoman of Admiral Powell and his wife? 

A. Yes, sir; my father was his first cousin. 

(). Were you acquainted with Admiral Powell? 

A. Very well, sir. 

Q. For how long a period of time? 

A. Sinee I came here, I think, in 1870—the winter of 1570 and 


Q. Were you acquainted with Mrs. Powell ? 
A. Yes, sir. 
Q. For how long a time ? 
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A. I knew her about six weeks after I came here that winter. 

Q. What relation did you bear to Admiral Powell’s household 
during the last two years of his life? 

A. I was the mistress of his house. 

Q. What were your duties—what did you do? 

A. I read to him, nursed him when he was sick, and did any- 

thing that I could to alleviate him or oblige him. 
66 Q. Were you otherwise engaged during the day? 
A. Yes, sir. I was engaged in my office, in the scientific 
library of.the Patent Office. 

Q. How long have you been engaged there ? 

A. I have been engaged there, I think, ever since General Grant’s 
second administration. I do not recollect the year. 

Q. Are you still employed there ? 

A. Yes, sir. 

Q. What are your duties there? 

A. I have been indexing the library, assorting the books, index- 
ing them as they were received and entering every one, and in trans- 
lating. Years ago I translated one-third of the French patents that 
were used ; that was about three years ago. 

Q. Does it require a person of more than ordinary education to fill 
that position ? ; 

A. I think anybody could fill the position. I have no such pride 
to think that I could fill a position that others cannot. 

Q. How many languages do you understand ? 

A. Four, partially. 

(. Name them. 

A. French and Spanish, very well, and Italian and Portuguese— 
a little more of Italian than Portuguese. 

(. When did you make your domicile in the Admiral’s house 
first ? 

Witness: You mean move there entirely, sir ? 

. Yes. 

A. I think it was in December, after Mrs. Powell’s death, when I 
moved there; but Jam not certain when I moved my trunks there ; 
but I think it was about two months afterwards, though I will not 
be certain. 

Q. You maintained a room on your own account for some time 
elsewhere ? 

A. Yes, sir. 

Q. How came you to move from your room and go and take up 
your abode in the Admiral’s house ? 

A. Because he requested me to do so. ' 

(). Can you state what he said ? 

A. He had asked me repeatedly to come and live there, 

(). He wanted you there? 

A. Yes, sir; and during the whole time Admiral Powell 

67 was able to ae out, as no one as yet has stated, for a year or 
more after his wife’s death. He went over to the Monument 

one day and walked with Mrs. Rader and General Hunter. He 
went out with his clerk, Mr. Fracker, on the streets and took walks. 

Q. Can you tell what time he became unable to go out ? 
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A. I could not tell you, sir; but he went down to his dentist in 
the carriage in the year 1882. I recollect that perfectly. 

Q. Was it the early or the latter part of the year ? 

A. I think it was towards the fall of the year, but I could not be 
certain, General Totten, of those things. 

Q. What were your office hours during the last two years of Ad- 
miral Powell’s life? 

A. I left the house about half after eight in the morning and gen- 
erally came back about half past four. 

Q. Who attended to the marketing of the house while you were 
with the Admiral ? 

A. George Perrego has attended to the marketing ever since I 
have known Admiral Powell. During Mrs. Powell’s life I used to 
visit them all along, and she has come to my oflice at two o’clock 
and staid there until I was through and took me home. 

Q. What were your relations with her? 

A. Perfectly amiable and kind. 

Q. Did Mrs. Powell charge you with any trust just about thetime 
she died ? 

A. She asked me to take care of my cousin, and I told her I would 
do whatever Cousin Levin would permit me to do. 

QQ. What were your duties, so far as the Admiral personally was 
concerned, during the latter part of his life—say for six months be- 
fore he died ? 

A. Well, I did pretty much the entire nursing of him until Miss 
Condon came into the house, two months before his death—that is, 
on the fourteenth of November. I nursed him all day and very 
frequently all night week after week. 

Q. Did you ever say anything to the Admiral in relation to the 
disposition which he would make—did make—of his property ? 

A. Never; so help me Heaven. 
68 Q. Did you ever exercise or try to exercise any influence 
over his mind.as to bis disposition of any of his property 7? 

A. No, sir; and I could not, even if I had tried. 

@. You never did ? 

A. No, sir. 

Q. Did you ever speak to him upon the subject of any one of these 
wills? 

A. Never. 

@. Never mentioned it? 

A. Never. 

Q. When did you first find out what the contents of either of these 
wills were? 

A. General Thruston told me first of it. 

Q. Was that after the Admiral’s death ? 

A. Yes, sir; the day before his burial. 

Q. Did you know what was in this will that we are having this 
controversy about befere General Thruston told you ? 

A. No. sir; I never read one of the Admiral’s wills. 

Q. Were you ever present when a will was executed there ? 

A. Never. 
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Q. Were you ever present at any of the interviews between the 
Admiral and Mr. Webb in relation to any business transactions ? 

A. Never. 

(). What was his custom when people came there to discuss busi- 
ness with them or to transact business with him? 

A. All the doors were locked in every direetion. I never saw any 
one so particular. 

Q. Did you go with the Admiral to Piedmont? 

A. Yes, sir. 

(. How long did you stay there ? 

A. Twelve days. 

Q. That was very soon after the death of Mrs. Powell, was it not? 

A. I think it was the July following. 

Q. Who was in the house during the last two years of Admiral 
Powell’s life permanently? I want you to name the people. 

A. No one save myself permanently. 

Q. Was not George Perego there? 
69 A. I was going to name the help of the house; there was 
George Perrego and the cook, Virginia. 

@. And the Admiral. 

A. Of course he was there. 

@. Was General Thruston a visitor at the house frequently ? 

A. General Thraston has been twice in the house since I have 
been with the Admiral, and as he stated to you this morning. 

Q. It has been stated by one or two witnesses or persons that they 
were excluded from the house—the Misses Weeks. I wish you 
would state what there is about that. If they were excluded, when, 
by whom, and how ? 

A. I couldn’t teli you, as I went to my office at half after eight 
and didn’t return until half after four, who was excluded while I 
was away, but I know that a very short time before Admiral Pow- 
ell’s death Miss Weeks came two Sunday mornings from church 
and was admitted to see him, and I left the room each time, since 
he appeared to have something to say to Miss Weeks, and when she 
came out she told me that George Perrego had told Cousin Levin 
that Miss Fannie Weeks said that she had been to the house forty- 
three times without seeing him. She told me that, and when the 
Admiral spoke of it to me I said probably that she meant three or 
four times; that George misunderstood her, but George positively 
said that he didn’t misunderstand her. 

Q. Did you ever issue any orders to keep the Misses Weeks out 
or prevent them from seeing the Admiral ? 

A. No, sir. When the physician told me that Admiral Powell 
shouid be kept quiet I told him not to give the order to me, but to 
give these orders to the servants, as | was out a good deal. 

Q). There was something said yesterday—said on’ the witness 
stand—about boots or shoes or something ; some knitted boots or 
shoes for the Admiral’s gouty foot. 

A. Admiral Powell seut to Baltimore—had a note written to 
Baltimore—to have a pair of cork-sole cloth shoes made to fit him, 
but when they arrived they did not suit ; they were too small for his 
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foot, and Miss Fanny Weeks knitted him a beautiful pair of boots 
and sent them to him for a Christmas present, and he wore 

70 them in the house. They were very handsome and he ad- 
mired them exceedingly. 

Q. Did you ever tell him that you paid two dollars and a half to 
Misses Weeks for the boots ? 

A. He may have paid two dollars and a half for those that came 
from Baltimore. I did not pay her anything. She absolutely re- 
fused to accept anything and said that they were a gift. 

Q. Did you tell the Admiral that you had paid her? 

A. No, sir; if 1 had of paid her, of course it would have appeared 
in his accounts. 

(). Miss Alice Condon came to the house as a nurse on the 14th 
of November preceding the Admiral’s death. Did you have any 
controversy with her? And if you did, I wish you would explain to 
the jury how it arose and the nature of it. 

A. Well, General Totten, I dislike to speak unkindly of any one; 
I did not come here for that. 

Mr. Wess: Tell us something about it. 

Mr. Torren: You had a difficulty, did you ? 

A. Admiral Powell never fancied Miss Condon from the first, as 
she didn’t seem to recognize that I was a cousin of the Admiral’s 
and mistress of the house; she didn’t seem to recognize it. He told 
me that he spoke to her about it, and placed me upon my proper 
footing. Of course that created some unkind feelings: I had no 
unkind feelings toward Miss Condon, not a particle, and have not 
now. | 

(). It was said, Mrs. Stewart, that on one oceasion when Dr. Adui- 
son wished to administer the communion service to the Admiral 
during his last days that he was unwilling to take the communion, 
but that you overruled him and forced him to doit. What have 
you to say about that? 

Witness: Why should he have sent for Dr. Addison? 

Mr. Torren: Don’t ask me that question ; answer mine. 

A. I will. When Dr. Addison came into the room I was prepar- 
ing for the service, and when he came in I said, “ Admiral Powell, 
everything is ready ;” but he said, “ No, I am not ready ;” and at 
that moment Mr. Cogan, his secretary, brought this note for a 
hundred dollars that he wished to give to Dr. Addison and Dr. 
Forrest. 

Q. The check for a hundred dollars, you mean ? 
71 A. Yes, sir; and when he brought it in the Admiral said, 
“ Business first.” 

Q. Was there any objection on his part to taking the communion 
on that day? 

A. No, sir. 

Q. Did you enter into a discussion with him about it? 

A. Not at all, sir. 

Q. Mrs. Stewart, it bas been stated by several witnesses here that 
you were in the habit of drinking too much. I wish you would tell 
the jury about that. 

7—179 
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A. I was at work al! day and often nursing all night. I some- 
times probably did what was stated. 


Mr. Torren: That is all, gentlemen. 
Cross-examination by Mr. McKay: 


Question. Do you remember having a conversation with Mr. 
Gates Thruston at the house here before the Admiral died in which 
he asked you why the Weeks girls were left something in the first 
will and nothing in the last will? 

Answer. No, sir; he asked me no such question. 

Q. Do you remember of saying in response to that question that 
it was because they had tried to prejudice the Admiral against vou, 
and on that account you had them left out, and they were left out ? 

A. That is a garbled account of what took place. 

(). What is a correct statement, then ? 

A. General Thruston came in and told me—I was not present and 
knew nothing about the will and had never read one of them—that 
he was very sorry that the Weeks girls had been left out. I said, 
“General, [ am very sorry too, because I do not think it would have 
injured us.” I did not know until General Thruston told me at that 
time that Admiral Powell had given mea cent. He gave me the 
first intimation of the whole will. The second will I never heard 
at all of, or the first. 

Q. Your recollection is that you stated to General Thruston that 
if it had been done you do not think it would have injured the rest 
of you” 

A. I said that if the Misses Weeks had been left something 

72 that I didn’t think it would have injured the rest of us. I 

would have been very glad if the Admiral had left them 
anything. 

. Do you remember, the day of the Admiral’s death, of having 
had a talk with Miss Weeks, and saying that if George had not 
drank so much that you would have had him better provided for? 

A. I may have said something, but I know that Miss Weeks came 
up to my room there and she said to me, “ Of course Cousin Levin 
provided for you as everybody expected that he would.” I told*her 
that I had no right to expect anything from him, and that I had no 
right to look upon it in any such way. 

(). Do you remember of your saying to her that if George had 
not drank so much that you would have had him better provided 
for? 

A. I did not say that; but I said that the Admiral might have 
provided for him better. I did not say that 1 would have provided 
for him, because I had nothing to do with it. 

Q. Do you remember what you did say on that subject? 

A. No, sir; I know that I didn’t say that 1 would have had him 
provided for better, because it was utterly impossible for me to say 
that I would have had him provided for better. 

Q. Do you remember of saying on that occasion that a fight would 
begin over what the Admiral left, or something of that sort? 
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A. Never. 

Q. Do vou remembez on that occasion of saying to Miss'Weeks 
that the Admiral had made a will about two months after his wife’s 
death, and he had not changed it except, as the income increased, he 
would have a codicil attached; outside of that, that was the only 
change that was made ? 

A. I do not remember that. I do not remember anything about 
that. 

Q. Do you remember of saying to her on that occasion that you 
had no idea of what was in the will? 

A. If it was talked of, I may have talked to her in that way. 

(). Was it true that you didn’t know what was in the will? 

A. Perfectly true. 

Q. You knew nothing of the provisions at all? 
73 A. Nothing at all. 

Q. And you didn’t know until Mr. Thruston told you so, 
after the Admiral was buried—after the funeral ? 

A. I do not recollect whether it was after the funeral or whether 
it was the day before. 

(). Now, I will ask you whether during the time that you were 
there Mr. Gates Thruston was there more than one time, except on 
the occasion of the death of the Admiral ? 

A. That is all. He was there only once during the three or four 
years that I was there. 

Q. Do you remember of having a conversation with Miss Condon 
while she was there as nurse in which you said to her that the Ad- 
miral would have given you more if you had wanted it? 

A. No, sir. 

Q. That you got all you wanted ? 

A. No, sir; never. 

(. That he wanted to give you forty thousand dollars, but you 
would not let him do it? 

A. Never. 

Q. Do you remember of saying that you were not there for money, 
but were there and had taken possession of the Admiral’s house- 
hold? You don’t remember any such conversation or any part 
of it? 

A. Yes; the first part of it. I said I was not there for money and 
I would not stay for money. 


The caveators recalled Mary E. Weeks in rebuttal, and — was 
asked the following question : 


(By Mr. McKay:) 


(Juestion. I will ask you to state to the jury whether or not on 
the day after Admiral Powell’s death you had a conversation with 
Mrs. Stewart in regard to the provision in the will as to whether 
George, the servant, was fully provided for. And, if so, what did 
Mrs. Stewart say in regard to that matter? 


This question was objected to, but, after argument by counsel, the 
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court overruled the objection and admitted the answer; which was 
as follows, to wit: 


Answer. She said to me, “I know nothing of the contents of the 

will; but had George remained sober I would have had him 

74 well provided for. The Admiral called him up three months 

previously and said, ‘I will give thirty dollars a month and 

one hundred dollars additional.’” She said, “If George had _ re- 

mained sober she could have had him better provided for.” Those 
are her exact words. 

The caveatees further offered the testimony of William B. Webb, 
tending to show that in the first will Mrs. Harriet C. Stewart took a 
legacy of ten thousand dollars. ‘Thereupon the caveatees rested 
their case. Said will is hereto marked “A” and made a part 
hereof. 


The testimony being concluded upon both sides, as above stated, 
the caveators thereupon, and before the jury retired to consider of 
their verdict, prayed the court to instruct the jury as follows: 

“It is not necessary that the mind of the testator should be shown 
to be so weak as to render him incapable of attending to ordinary 
business in order to prove that he was unduly influenced in the exe- 
eution of the will.” Granted. 

“In determining whether the will was procured by undue influ- 
ence it is material to cnquire not only whether the will expresses the 
intention of the testator at the time of its execution, but also as to 
how that intention was produced.” Granted. 

“Tn determining whether or not the will in controversy was made 
and executed under undue influence it is proper for the jury to con- 
sider the relationship to and intimacy with the testator and the 
necessitous circumstances of the parties named as beneficiaries in 
said will and of the next of kin and heirs-at-law of the testator not 
numed as beneficiaries in said will.” Granted. 

“The contents of the alleged will itself and the manner in which 
it was written aid executed, together with the nature and extent of 
the estate of the testator, his family and connections, their condi- 
tion and relative situation to them, the terms upon which he stood 
with them, and the claims of pariicular individuals, the condition 
and relative situation of the legatees named, the old age, bodily in- 
firmity, and weakness of the testator, and the circumstances under 
which the alleged will was made, are all proper for the considera- 
tion of the jury upon the question of incapacity and undue influ- 

— 
75 “And if the jury believe from all the facts and circum- 
stances shown in evidence that said alleged will is the 
result of an unsound mind or of the undue influence or importuni- 
ties of the person or persons surrounding the alleged testator at the 
time of the execution thereof, or both, they should so say in their 
verdict.” Granted. 

“Influence obtained by flattery, importunity, threats, superiority 
of will, mind, or character, or by what art soever that human thought, 
ingenuity, or cunning may employ which would give dominion over 
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the will of the testator to such an extent as to destroy free agency 
or constrain him against his will to do what he is unable to refuse, 
is such influence as the law condemns as undue, when exercised 
by any one immediately over the testamentary act, whether by di- 
rection or indirection or obtained at one time or another.” Granted. 
“If the jury should believe from the evidence that the alleged 
will or any part of it was obtained by undue influence, they should 
find in their verdict that said paper was so obtained.” Granted. 
All of which (one to five) were granted by the court. 


And thereupon counsel for caveators further prayed the court to in- 
struct the jury as follows: 

“Tn order to establish undue influence, it is not necessary to prove 
the influence to have been exercised at the time of the execution of 
the will or with reference to that act; butif the jury believe from 
the evidence that the undue influence existed prior to and near the 
time of the execution of the will, they may infer that the will was 
executed under the continuance of such influence.” 

But the court refused to grant the said instruetions; to which 
judgement and refusal in this behalf the caveators, by their counsel, 
duiy excepted, end the presiding justice noted the said exception 
upon his minutes; and it is prayed that the same may be saved to 
them, signed and sealed, which is accordingly done this 9th day of 


May, 1885, now for then. 
W.S. COX, J. [seat] 


76 Bill of Exceptions. 
V. 

Be it further remembered that at the trial of this cause and after 
all the evidence upon both sides, as set out in the fourth bill of ex- 
ceptions herein, which evidence is made part of this bill of exeep- 
tions, and before the jury retired to consider of their verdict, the 
‘aveators, by their counsel, prayed the court to instruet the jury as 
follows : 

“If the jury believe from the evidence that the paper-writing 
purporting to be the last will and testament of Levin M. Powell is 
arbitrary and unjust and largely in favor of Harriet C Stewart, and 
that said Stewart was the nurse for and held confidential relations 
with said Powell at the time of the alleged execution of the said 
paper and for a long time prior thereto, and that said Stewart, as 
such nurse and confidant, might have improperly and unlawfully 
influenced the testator’s mind, then slight evidence of such unlaw- 
ful influence is sufficient to invalidate said will unless rebutted by 
other proof.” 
But the court refused to grant said ‘instruction; to which judg- 
ment and refusal in this behalf the caveators, by their counsel, then 
and there excepted, and the presiding justice noted the said excep- 
tion upon his minutes, and it is prayed that the same may be saved 
to them, signed and sealed, which is accordingly done this 9th day 


of May, 1880, now for then. 
W. S. COX, J. [seau.] 
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Bill of Exceptions. | 
VI. 

Be it remembered that at the trial of this cause and after ail : 
the testimony set out in the fourth bill of exceptions herein had rd 
been given in evidence, which testimony is referred to and made I 
part of this bill of exceptions, and before the jury retired to consider 


of their verdict, the caveators, by their counsel, prayed the court to 
instruct the jury as follows: 

“Evidence that the said legatee, Harriet C. Stewart, im- 
properly influenced the testator as to other important maiters 
and things than the execution of said will is proper to be con- 
sidered by the jury as tending to show that she could and did im- 
properly influence him to make the bequests in her favor or to ex- | 
clude others of his next of kin and heirs-at-law from a participation 
in his estate.” 

But the court refused to grant the said instruction; to which | 
judgment and refusal in this behalf the caveators, by their counsel, f 
then and there excepted, and the presiding justice noted the said 
exception upon his minutes, and it 1s prayed that the same may be 
saved to them, signed and sealed, which is accordingly done this 9th 
day of May, 1885, now for then. 


—— 
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Bill of Exceptions. 
VI. 


Be it further remembered that at the trial of this cause, and after 
all the testimony set out in the fourth bill of exceptions herein had 
been given 1n evidence, and before the jury retired to consider of 
their verdict, which testimony is referred to and made part of this i 
bill of exceptions, the caveators, by their counsel, prayed the court : 
to instruct the jury as follows: 

“Ifthe jury believe from the evidence that the said Harriet C. 
Stewart is a beneficiary under said will, and that she was instru- 
mental in procuring the preparation and execution of the same; and 
if they further believe from the evidence that at and before the exe- 
cution of the said will the said Stewart prevented certain of the next 
of kin or heirs-at-law of said testator, who are injured by said will, 
from heving access to him; that shortly before that time she will- 
fully misrepresented any of such next of kin or heirs-at-law to the 
said testator, they may infer from such circumstances that Harriet 
C. Stewart did unduly influence said testator in the execution of said 
will.” 

But the court refused to grant the said instruction; to which 
judgment and refusal in this behalf the caveators, by their 
counsel, then and there excepted, and the presiding justice 

noted the said exception upon his minutes, and it is prayed 
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that the same may be saved to them, signed and sealed, which is 
| accordingly done this the 9th day of May, 1885, now for then. 
W. S. COX, J. [seat] 


Bill of Exceptions. 


VITL. 
I se it further remembered that at the trial of this cause, and after 
all the testimony set out in the fourth bill of exceptions herein had 
been given in evidence, which testimony is referred to and made 
part of this bill of exceptions, and before the jury had retired to 
consider of their verdict, the caveators, by their counsel, prayed the 

court to instruct the jury as follows : 


“If the jury believe from the evidence that Mrs. Harriet C. Stew- 
art, for the purpose of influencing said Levin M. Powell in making 
his will, raised prejudices in the mind of said Powell against those 
who would otherwise have been the natural objects of his bounty, 
and by contrivance kept him from intercourse with such persons, to 
the end that those prejudices or impressions which she knew he 
had thus formed to the disadvantage of such persons (if the jury so 
believe) might be removed, then the jury are entitled to consider 
these facts in connection with other facts in the case in deciding the 
issue relative to undue influence.” 

But the court refused to grant the said instruction as prayed, but 
granted thesame with the modification in the following words, to 
wit: “ But such facts would not of themselves amount to such proof 
F as the law requires of undue influence sufficient to invalidate the 

will.” ‘To which modification and refusal the caveators, by their 
counsel, then and there excepted, and the presiding justice noted 
the said exception upon his minutes, and it Is prayed that the same 
may be saved to them, signed and sealed, which is accordingly done 
this the 9th day of May, 1856, now for then. 

W.S. COX, J. [seat] 
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79 Bill of Exceptions. 
IX. 


se it further remembered that at the trial of this eause and after 
all the testimony set out in the fourth bill of exceptions herein had 
been given in evidence, which testimony is referred to and made 
part of this bill of exceptions, and before the jury had retired to 
consider of their verdict, the caveatees prayed the court to instruct 
the jury as follows: 

“That the burden of proof is on the caveators in this case to sat- 
isfy the jury that the will offered in evidence was induced by undue 
influence, and that unless the j jury shall be so satisfied their verdict 
must be for the defendants.” 

To which instruction the caveators objected ; but the court over- 
ruled said objection and granted the said instruction; to which 
judgment in this behalf the counsel for the caveators then and there 
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excepted, and the presiding justice noted the said exception upon 
his minutes; and it is prayed that the same may be saved to them, 
signed and sealed, which is accordingly done this 9th day of May, 


1855, now for then. 
W. S. COX, J. [SEAL.] 
Bill of Exceptions. 
X. ; 


And be it further remembered that at the trial of this cause and 
after all the testimony set out in the fourth bill of exceptions herein 
had been given in evidence, which testimony is referred to and 
made part hereof, and before the jury retired to consider of their 
verdict, the caveatees prayed the court to instruct the jury as fol- 
lows: 

“If the jury shall believe the evidence of Mrs. Harriet C. Stewart 
upon the subject of undue influence given by her in this case, then 
the verdict must be in favor of the defendants and in support of 

the will.” 
80 To which instruction the caveators, by their counsel, ob- 

jected ; but the court overruled the said objection and granted 
the instruction; to which judgment in this behalf the caveators, by 
their counsel, then and there excepted, and the presiding justice 
noted the said exception upon his minutes; and it — prayed that the 
same may be saved to them,signed and sealed, which is accordingly 
done this 9th day of May, 1885, now for then. 


W.S. COX, J. [SEat.] 


In response to said issues the jury returned the following verdict: 
First. Whether the said paper-writing purporting to be the last 
will and testament of the said Levin M. Powell, bearing date on the 
27th of October, 1884, was executed and attested in due form of law ? 

Answer. Yes. 

Second. Whether the contents of said paper-writing were read 
over to or by tl:e said Levin M. Powell at or before the alleged exe- 
cution thereof by him? 

Answer. Yes. 

Third. Whether the said Levin M. Powell, at the time of the 
alleged signing of said paper-writing, was of sound and disposing 
mind and capable of executing a valid deed or contract ? 

Answer. Yes. 

Fourth. Whether the said writing was executed by the said Levin 
M. Powell under. the influence of suggestions, importunities, and 
undue persuasion of the said Harriet C. Stewart or any other per- 
son or persons when his mind, from its disordered, diseased, and 
enfeebled state, was unable to resist the same? 

Answer. No. 

Fifth. Whether the execution of said paper-writing was procured 
by fraud, misrepresentation, or undue influence or persuasion of the 
suid Harriet C. Stewart or any other person or persons acting of their 
own volition or under the direction of the said Stewart? ~ 
Answer. No. 
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81 Motion for New Trial. Filed April 29, 1885. 


In the Supreme Court of the District of Columbia. 


In the Matter of the Issues of the Will of Levin M. Powe tt. 


And now come into court the caveatees, by their attorneys, E. E. 
McKay, J. J. Johnson, Wm. Stone Abert, and W. G. Johnson, and 
move the court to set aside the verdict rendered herein and grant 
a new trial for the following reasons: 

1. That the evidence adduced in said trial was insufficient for said 
verdict. 

2. Because said verdict was contrary to law. 
| 3. Because it was contrary to the instructions of the court. 

4. Because it is contrary to the evidence. 

5. Because it is against the weight of the evidence. 

6. And also upon exceptions taken by said caveators to the rulings 
of the court during the progress of the trial, and to each of the 
prayers granted to the said caveatees. 

EK. E. McKAY, 
J. J. JOHNSON, 
WM. STONE ABERT, anp 
W. G. JOHNSON, 
Attorneys for Caveators. 


Motion for New Trial Overruled. April 29, 1885. 


Upon the hearing of said motions for a new trial the same were 
overruled, and from the decision of said justice upon said motion 
so made and heard upon his minutes said caveators of said will ap- 
pealed to the court in general term. 


82 Proceedings in General Term. 


Judgment general term affirming judgment of special term, October 
oUth, 1585. 


In the Supreme Court of the District of Columbia. In General 
Term. 
IFrIDAY, October 30, 1885. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices James and Merrick. 
' 


SARAH C. CoL_MESNIL ef al., Caveators, 
v8 | ; 
-At Law. No. 26( 
WirttramM B. Wess & CuHartes D. Drake, { * o. 26031. 
Caveatees. 


Argument resumed by Mr. Abert, for the caveators, who was fol- 
lowed by Mr. J. J. Johnson, on the same side. Argument for cave- 
atees dispensed with. Whereupon, because it appears to the court 
s—179 


aye) HAMILTON ORMSBY ET AL. VS. 


here that there is no error in the record or proceedings or in the 
judgment of the special term, therefore it is considered that the 
judgment of the special term in the premises be, and it is hereby, 
affirmed, and the caveatees recover against the caveators, appellants, 
the costs of the cause, to be taxed by the clerk, and have execution 
thereof. 

In testimony that the foregoing 71 pages print and the one page 
peper-writing purporting to be a copy of the final decree of general 
term herein is truly taken from the record of said court I hereto set 
the seal of said court and my hand November 5, 1885. 

R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, 
Ass’t Clerk. 


83 Proceeding- — Orphans’ Court. 2d Hearing. Filed November 
5th, 1885. 


In the Supreme Court of the District of Columbia. Special Term 
for Orphans’ Court Business. 


Saran C. Commesnit, Hamirton Ormspy and EpMmonra Ormspy, ) 
His Wife, Thomas W. Taylor, Eloise T. Taylor, Phillip B. Mat- 
thews, and Fanny I. Matthews, Caveators, > 

Us. 
WirtriamM B. Wess and Cuarves D. Drake, Caveatees. ; 


And now come the said caveators, by their counsel, and file the 
record of the trial of the issues in the matter of the will of Levin M. 
Powell, deceased, and move this court, holding a special term for 
orphans’ court business, to set aside the verdict of the jury upon the 
said issues for the following reasons: 

Ist. That the circuit court trying said issues erred in rejecting 

competent testimony. 
84 2. That the said circuit court erred in the instructions 
given by it to the jury. 

od. That the said circuit court erred in refusing to instruct the 
jury as requested by the said caveators; and also upon exceptions 
taken by the said caveators to the rulings of the said circuit court 
during the progress of the trial of said issues; ail of which will fully 
appear by the record hereto attached and made part hereof. 

(Same as pp. 5, 6, 7, 8, 9, 10, 11, 12, 15, 18, to $1, including inter- 
mediate pages of this record.) 

J. J. JOHNSON anp 
WILLIAM STONE ABERT, 
Attorneys for Caveators. 


St 
> 


WILLIAM B. WEBB AND CHARLES D. DRAKE. 


Order of Orphans’ Court. Nov. 6, 1885. 


In the Supreme Court of the District of Columbia. Special Term 
for Orphans’ Court Business. 


Saran C,. Cotmesnit, HAMILTON Ormsby and EpmMonia Ormsry, ) 


His Wife; Thomas W. Taylor, Eloise T. Taylor, Phillip D. | 
Matthews, and Fanny I. Matthews, Caveators, . 
~ | 

Wirtiram B. Wess and Cuarves D. Drake, Caveatees. ] 


85 The foregoing and annexed motion of the caveators having 
been, this 6th day of November, A. D. 1885, heard and con- 
sidered by the court, it is hereby ordered, adjudged, and decreed 
that the same be, and it is hereby, overruled. 
A. B. HAGNER, 


| Asso. Justice. 
Exception. Filed Nov. 6th, 1885. 


The caveators except to the foregoing order overruling their mo- 
tion, filed in this court on November 5th, 1885, to set aside the ver- 


dict of the jury upon the said issues in the matter of the will of 


Levin M. Powell, deceased. 
WILLIAM STONE ABERT, 


Attorney for Caveators. 


Order Admitting Will to Probate and Record and Granting Le'ters 
Testamentary to Charles D. Drake and Wm. B. Webb, Ex’rs. Filed 
Nov. 6, 1885. 

Supreme Court of the District of Columbia, Holding a Special Term 

for Orphans’ Court Business. 


In the Matter of the Estate of Levin M. Power, Dee’d. 


It is by the court, this 6th day of November, 1855, ordered that 
the will of Levin M. Powell be, and the same is hereby, admitted to 
probate and record, the issues sent from this court to the cireuit court 
having been found in favor of the said will and so certified to this 
court, and that letters testamentary upon the estate of the said Levin 
M. Powell be, and the same are hereby, ordered to issue to Charles 

D. Drake and William B. Webb, the parties named therein 
S6 us executors, upon their filing a bond, conditioned for the 

faithful performance of their duties as such executors, in the 
sum of one hundred thousand dollars, with sureties to be approved 
by this court. 

And it is further ordered that the said Charles D. Drake and 
William B. Webb, heretofore appointed collector ad colligendum of 
the personal estate of the said Powell, account in this court of and 


concerning the said trust. 
A. Bb. HAGNER, 


Asso. Justice. 


60 HAMILTON ORMSBY ET AL. VS. 


Appeal of the Caveators to Gen’l Term. Filed November 17, 1885. 


In the Supreme Court of the District of Columbia. Special Term 
for Orphans’ Court Business. 


Sarau C. CommesneIL, HAMiInton Orsmby and EpMonta )} 
Ormsby, His Wife; Thomas W. Taylor, Philip B. | " 
: . | Probate. 
Matthews, and Fanny I. Matthews, Appellants, (No. 177] 
V8. - . 7 
WitiraM B. Wess and Cuartues D. Drake, Appellees. ) 


In re the Estate of Levin M. Powell. 


Enter an appeal to the court in general term from the order and 
decree of the special term for orphans’ court business, passed the 
sixth (6th) day of November, 1885, admitting to probate and record 
the will of said Levin M. Powell and gl ranting letters testamentary 
thereon. 

J. J. JOHNSON anp 
WILLIAM STONE ABERT, 
Attorneys for Appellants. 


To the register of wills, November 17, 1885. 
87 Motion by Defendants to Dismiss Appeal. Filed Feb’y 18, 1886. 


CoLMESNEIL et al. 
vs. At Law. No. 26031. 
Wma. B. Wepsp et al. 


And now comes the said defendants (and appellees) and move the 
court to dismiss the appeal in this case because the order or judg- 
ment complained of is not appealable. 


ENOCH TOTTEN, For Def’ts. 
Decree of Gen'l Term. Passed Feb’y 18, 1886. 
In the Supreme Court of the District of Columbia, in General Term. 


SARAH C. CoLMESNITL ef al. 
vs. At Law. No. 26031. 
Wittram B. Wepsr et al. 


This cause coming on to be heard upon the appeal from the order 
of the justice hol ling the special term for orphans’ court business, 
passed the sixth day “of November, A. D. 1885, overruling the mo- 

tion of the appellants made therein on the 5th day of No- 
88 vember, 1885, having been submitted to and considered bv 

the court, it is by the court, this 18th day of February, A. D. 
1886, ordered, adjudged, and decreed that the said order of the 
special term be, and the same is hereby, affirmed. 


By the court: 
D. K. CARTTER, Ch’f Justice. 


WILLIAM B. WEBB AND CHARLES D. DRAKE. 61 


89 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, SUPREME COURT OF THE 
District OF COLUMBIA. 
I, Return J. Meigs, clerk of the said court, do hereby certify that 
the writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 
Witness my hand and the seal of said court this 11th day of Oc- 
tober, 1886. 
[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 


Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 11th day of Oct., 1886. 

D. K. CARTTER, [sear] 
Chief Justice. 


Clerk’s Certificate to Justice's Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that David K. 
Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was at the time of signing and attesting the same chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 11th day of Oct., 
1886. 

[Seal Supreme Court of the District of Columbia. ] 
t. J. MEIGS, Clerk, 
.. J. MEIGS, Jr., 
Assistant Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 179. 
Hamilton Ormsby, Edmonia Ormsby, Thomas W. Taylor, Philip 
b. Mathews, Eloise T. Taylor, Fanny |. Mathews, and Sarah C. Col- 
mesnil, plaintiffs in error, vs. William LB. Webb and Charles D. 


Drake. Filed October 15, 1886. 


Re Se nn aati. q 


SUPREME COURT OF TUE UMTED 


OCTOBER TERM, 1886. 


STATES. 


a 


HAMILTON Ormsby ef al, Plainti//s in Error, ) 
1° 
Us. ~ 
S No. 1154. 
WILuiAM B. WEBB AND CHARLES D. DRAKE, | 
Defendants in Krror. J 


Record.—For Motion to Dismiss. 


Caveat. 


[Filed in Orphans Court Feb. 9th, 1885. ] 
IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


To the Honorable Judyes of the Supreme Clourt of the District 
of Columbia, holding a Sp cial Term of said Court jor 
probate business : 


Your petitioner Sarah C. Colmesnil, of Louisville, in the 
State of Kentucky, respectfully shows unto your Honors 
that there has been presented to said Court, and is now on 
iile therein, a certain paper-writing, which William B, 
Webb and Charles D. Drake has presented, and pretends 
that the same is the last wi!l and testament of Levin M. 
Powell, late of the said district, now deceased. 

Your petitioner further shows, and gives your Honors to 
know, that she is the daughter of the late Maj. Edmund H. 
Tayler, whose wife was Eloise Thurston, and the sister of 
Levin M. Powell’s mother; that the said Levin M. Powell, 
deceased, left no widow, or children, or descendants; no 


9 
brothers or sisters; nor father or mother surviving him; 
and no decendants of any brother or sister; that he left 
your petitioner and few others as first cousins, and his only 
heirs at law. 

Your petitioner is informed and verily believes, and so 
eharges to this honorable Court, that the paper-writing 
aforesaid is not the last will and testament of the said Levin 
M. Powell, deceased, and that he never executed and pub- 
lished it as such, as required by law. 

Your petitioner further represents that the said paper- 
writing, so alleged to be the last will and testament of the 
said Levin M. Powell, deceased, purports to bear date on 
the 27th day of October, A. D. 1884; and said petitioner is 
informed and believes that the said Levin M. Powell died 
in the said District of Columbia on or about the 15th day 
of January, A. D. 1885; that on the day, and at the time, 
it is claimed that he executed the said paper-writing, he 
was not of sound mind and disposing memory; that he had 
been very ill for some time; that he was in his eighty- 
second year and very feeble; that about three years ago he 
had a cataract removed from his eye; but at the time of 
his death, and for some time before, he had become bed-rid- 
den and blind, and only recognized persons by their voice 
and names; that by reason of his old age and infirmities, his 
mind, at the time of the alleged execution of the said paper- 
writing, had become so weakened and demented that he had 
no memory, and was wholly unable and incompetent to 
have, express or execute the said paper- writing, or any will 
whatever. 

Your petitioner further represents that she is informed 
and believes that the said Levin M. Powell was possessed, 
at the time of his death, of a very large estate, not le-s than 
$100,000. and that the said William B. Webb and Charles 


D. Drake are named as executors; that among the legatees , 


named in said paper-writing is one Harriet C. Stewart, for 
a very large legacy, besides sharing in the residuary clause 
of said paper-writing; that petitioner is informed and _ be- 
lieves that said Harriet C. Stewart came to the house of the 
said Levin M. Powell the night before the death of the wile 
of the said Levin M. Powell and has remained there ever 
since, and was there during the last illness of said Powell, 
having charge of and superintending all the affairs of the 
house, as weil as managing the private business ‘of said 
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Powell; that petitioner charges that if the said Powell's 
hand was placed to said paper-writing, it was not done by 
his will, but by the will, procurement, undue influence and 
fraud of the said Harriet C. Stewart, and that the execution 
of the said paper-writing was not the will or the act of the 
said Levin M. Powell, but the wil! and act of the said Har. 
riet C. Stewart, and others in collusion with her. 

Your petitioner therefore prays that all further proceed- 
ings looking to the probate of said paper-writing mav be 
suspended until it can be determined as provided by law, 
whether the said paper-writing is the last will and testa- 
ment of the said Levin M. Powell, deceased. That appro- 
priate issues may be directed by the Court to be tried as 
provided by law. That in the mean time some proper 
persons may be appointed as collectors of said estate. 

SARAH COURTNEY COLMESNIL. 


THE STATE OF TEXAS, 
! $8: 
County of Harris. 


I solemnly swear that I have read the above petition by 
me signed, and the facts therein stated upon information 
and belief, I believe to be true; and the facts therein 
stated of my own knowledge I know to be true. 

SARAH COURTNEY COLMESNIL, 


Sworn and subscribed te before me this Sth day of Feb- 
ruary, A. D., 1885. 
[SEAL.] GARNETT ILARDCASTLE, 
Notary Public, Harris County, Texas. 
Filed February 9, 1885. 


On the 13th of February, 1885, Hamilton Ormsby and 
Kdmonia K. Ormsby filed caveats. On the 16th of Febrnary, 
1885, Thomas W. Tayler, Eloise T. Tayler, Pilip P. 
Mathews and Fanny J. Mathews, also filed caveats. 


4 
Notice to Fix Parties. 


[Filed March 18, 1885. ] 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


IN THE MATTER OF THE LAST WILL AND 
TESTAMENT OF LeEvIN M. PoweELt, - No. 26,031. 
deceased, 


Gentlemen: 


Take notice that we will as propounders of the last will 
and testament of Levin M. Powell, deceased, on Thursday, 
the 12th day of Mareh, 1885, at 10 o’clock, A. M., or as 
soon thereafter as counsel ean be heard, call the attention 
ot the Court in Special Term, as a Circuit Court, to the 
issues framed in the Court holding a Special Term for 
Orphans’ Court, in the above matter, and will ask the said 
Circuit Court to make an oider determining who are to be 
the parties plaintiffs and defendants to the said issues and 
directing the clerk of the Court to enter the same upon the 
docket of said Court in the name of said parties accord- 
ingly. And take notice further that we shall at the same 
time, also, ask the Court holding a Special Term as a Circuit 
Court, to fix an early day for the trial of said issues in ac- 
cordance with the provisions of the act of the Assembly of 
Maryland in such case made and provided. 

District of Columbia, to wit, 1, H. Randall Webb, do 
depose and say that I have this 9th day of March, 1885, 
served copies of the above notice upon William S. Abert : 
and J. J. Johnson, the attorneys and counselors for the pariies 
contesting the will of the said Levin M. Powell. 

H. RANDALL WEBB. 


Sworn and subscribed to before me this 9th day of 
March, A. D., 18805. 
Henry R. ELiort, 
|SEAL. | U.S. Com’r for the District of Columbia. 


) 


Order Settling Parties. 


[Filed March 18, 1885. ] 
IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
[Holding a Circuit Court. ] 


In Re—THE LAST WILL AND TESTAMENT OF ) 4, 98 0: 
so 7 oe No. 26,! 31. 
LEVIN M. PoWELL, deceased. 


It appearing tothe Court that by an order passed at a 
Special Term thereof, held for Orphans’ Court business, on 
the 13th day of February, 1885, certain issues having rela- 
tion to acertain paper propounded in that Court as the last 
will and testament of Levin M. Powell, deceased, were di- 
rected to be transmitted to this Court to be tried before a 
jury; it isthis 13th day of warch, 1885, ordered that Sarah 
Courtney Colmesnil, Thomas W. Tayler, Eloise Thurston 
Tayler, Philip P. Matthews, Fanny T. Matthews, Hamilton 
Ormsby and Edmonia Ormsby, Caveators, shall be plaintiffs, 
and Charles D. Drake and William B. Webb, the proponents 
of the last will and testament of Levin M. Powell, deceased, 
shall be defendants in the proceedings in the trial of the said 
issues, and that the Clerk of the Court will make entry of 
said proceedings, upon the docket of the Court, in due 
form in the said parties ; and it is further ordered that the 
said issues shall stand ready for trial upon there being 
entered upon said docket as aforesaid, in every respect 
as if they had been regularly placed upon the trial calen- 
dar of this Court, and that the same shall stand and be set 
down for trial on the 15th day of April, 1885. 

W.5. Cox, J. 


Proceedings in General Term. 


Ce emia 


Judgment General Term affirming Judgment of Special Term, 
October 30th, 1885. 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
[In General Term, Friday October 30th, 1885. | 


Session resumed pursuant to ddjournment.—Present 
Chiet Justice CARTTER and Justices JAMES and MERRICK. 


6 


SARAH C. CoLMESNIL et al., Cavea- } 
tors, 
\ 
( 


vs, At Law, No. 260381. 
WituiAM B. WEBB AND CHARLEs D. 
DRAKE, Caveatees. 


Argument resumed by Mr. Abert for the caveators, who 
is followed by Mr. J. J. Jolinson on the same side. Argu- 
ment for caveatees, dispensed with. Whereupon, because 
it appears to the Court here, that there is no error in the 
record or progeedings, or in the judgment of the Special 
Term. Therefore it is considered that the judgment of the 
Special Term in the premises be, and it is hereby affirmed ; 
and the caveatees recover against the caveators, appellants, 
the costs of the cause, to be taxed by the Clerk, and have 


execution thereof. In testimony that the foregoing 71 ve 
pages print and the one page paper writing purporting to ‘ 


be a copy of the final decree of General Term herein is 
truly taken from the record of said Court, [ hereto set the 
seal of said Court and my hand Nov ember Sth, 1885. 
R. J. Metas, Clerk. 7 
by L. P. WILLIAMS, Ass’t Clk. 


Proceedings in Orphans’ Court.—2d Hearing. 


[Filed November 5th, 1885. ] 
IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 
[Special Term for Orphans’ Court Business. ] 


SARAH C, COLMESNIL, HAMILTON ) 
ORMSBY AND EDMONIA ORMSBY, 
HIS WIFE, THOMAS W. T'AYLER, 
ELoIsé T.TAYLER, PHILIP B.Mart- 
THEWS AND FANNIET’. MATTHEWS, } 
Caveators, 

US. , 

WituiamM B. Wess AND CHARLES 

D. DRAKE, Caveatees. 


A 


And now come the said caveators, by their counsel, and 
file the record of the trial of the issues in the matter of the 
will of Levin M. Powell, deceased, and move this Court, 


- 


é 


holding a Special Term for Orphan’s Court business, to 
set aside the verdict of the jury upon the said issues, for the 
following reasons : 

1. That the Circuit Court, trying said issues, erred in re- 
jecting competent testimony. 

2. That the said Circuit Court erred in the instructions 
given by it to the jury. 

3. That the said Circuit Court erred in refusing to in- 
struct the jury as requested by the said caveators, and also 
upon the exceptions taken by the said caveators to the rul- 
ings of the said Circuit Court during the progress of the 
trial of the said issues, all of which will fully appear by the. 
recor hereto attached and made part hereof. 

(Same as pp. 5, 6, 7, 8, 9, 10, 11, 12, 18, 18 to 81, includ- 
ing intermediate pages of this record.) 

J. J. JOHNSON AND 
Wa. STONE ABERT, 
Atlorneys jor Caveators. 


Order of Orphans’ Court. 


[Filed November 6, 1885. ] 
IN THE SUPREMECOURT OF THE DISTRICT OF COLUMBIA. 


[Special Term for Orphans’ Court Business. } 


SarRAH C. CoLMESNIL, HAMILTON ) 
ORMSBY AND EpDMONIA ORMSBY, | 
HIs wire. THomAs W. TAYLER, | 
K.oisk T. Tayter, Pair B. | 
MATTHEWS AND FANNIE 'T. Mar- } 
THEWS, Caveators. 

Vs. 

Wittram B. Wess AND CHARLES 

D. DRAKE, Uaveatees. j 


The foregoing and annexed motion of the caveators hav- 
ing been, this 6th day of November, A. D. 1885, heard and 
considered by the Court, it is hereby ordered, adjudged and 
decreed that the same be, and it is hereby, overruled. 

A. Lb. HaGner, 
Asso. Justice. 


me ge, gE I et 


8 
{Exception filed Nov. 6th, 1885. ] 


The caveators except to the foregoing order, overruling 
their motion filed in this Court on November 5th, 1885, to 
set aside the verdict of the jury upon the said issues in the 
matter of the will of Levin M Powell, deceased. 

WILLIAM STONE ABERT, 
Aitorney for Caveators. 


Order Admitting Will to Probate and Record, and 
Grantin ——— Testamentary to Charles D. Drake 
and William B. Webb, Executors. 


[Filed Nov. 6th, 1885. ] 
IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


{Holding a Special Term for Orphans’ Court business. | 


IN THE MATTER OF THE ESTATE OF LEVIN M. ] 
POWELL, deceased. 


It is by the Court, this 6th day of November, 1885, 
ordered that the will of Levin M. Powell be, and the same 
is hereby admitted to probate and record, the issues sent from 
this Court to the Circuit Court, having been found in favor 
of the said will and so certified to this Court, and that let- 
ters testamentary upon the estate of the said Levin M. 
Powell be, and the same are hereby ordered, to issue to 
Charles D. Drake and William B. Webb, the parties named 
therein as executors, upon their filing a bond conditioned 
for the faithful perfor mance of their duties, as such execu- 
tors in the sum of one hundred thousand dollars, with sure- 
ties to be approved by this Court. 

And it is further ordered that the said Charles D. Drake 
and William B. Webb heretefore appointed collectors ad 
colliyendum ot the personal estate of the said Powell account 
in this Court of and concerning the said trust. 

A. Lb. HAGNER, 


Asso. Justice. 


{y 


Appeal of the Caveators to General Term. 


re 


{Filed November 17, 1885. | 
IN THESUPREME COURT OF THE DISTRICT OF COLUMBIA. 


[Special Term for Orphans’ Court business. | 


SARAH C. COLMESNIL, ILAMILTON | 
ORMSBY AND EDMONIA OrRMSBY, 
HIs WIFE, THomas W. TAyLer | 
KLoIsE TT. TAYLER, Puiuir B. | 
MATHEWS, AND FANN) T’ +} Probate.—No. 1,771 
MATHEWS, appellants, 


' 

VS, 

Wittiam B. Wess anp CHarurs | 
D. DRAKE, appellees | 


In Re the estate of Levin M. Powell. 

Kner an appeal to the Court in General Term from the 
order and decree of the Special Term for Orphans’ Cour 
business passed the sixth (6th) day of November, 1835, ad- 
mitting to probate and record the will of said Levin M 
Powell and granting letters testamentary thereon. 

J. JOHNSON, 
WILLIAM STONE ABERT, 
Attorneys for Appellants. 


T'o the Register of Wills, November 17, 1885. 


Motion by Defendants to Dismiss Appeal. 


{Filed February 18, 1886. | 


COLMESNIL ef a/,, 
Us. - At Law.—No. ~OOSL. 
Wittiam B. Wess et ai, J 


oe te ms 


And now come the said defendants (and appellees) and 
move the Court to dismiss the appeal in this case because 
the order or judgment complained of is not appealable. 

Enocu Torren, 
For Defendants. 
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Decree of General Term Passed February 18, 1886. 


iN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


[In General Term. | 


SARAH C, COLMESING ef al, | 
vs. -At Law.—No. 26,081. 
Witiiam B. Wess, ef al, } 


This cause coming on to be heard upon the appeal from 
the order of the justice holding the Special Term for 
Orphans’ Court business passed the sixth day of November, 
A. D., 1885, overruling the motion of the appellants made 
therein on the 5th day of November, 1885, having been 
-ubmitted to and considered by the Court, it is by the Court, 
this 8th day of February, A. D., 1886, ordered, adjudged 
and decreed that the said order of the Special Term be and 
the same is hereby affirmed. 

By the Court. 
D. K. CARTTER, 
Chief Justice. 


NUPREME COURT OP THE UMTED STATES 


OCTOBER TERM, 1886. 
HAMILTON Orspy ef al, Peaintiijs on kerrer, 
Winniaw 6b. WEBB AND CHARLES D. Drake, 
Motion to Dismiss or Affirm. 


And now come the defendants in error and move the 
court. to dismiss the writ of error in this cause for want 0% 
jurisdiction, because the judgment of the Supreme Court o; 
the District of Columbia to which said writ of error was di 
rected is not a final judyment;: or if the writ of error shal! 
not be dismissed, that the judgment of the said court be af 
firmed, on the ground that, although in the opinion of this 
court the record may show that this court bas juri-diction, 
itis manifest that said writ of error was taken for delay 
only, and that the question on which the jurisdiction d: 
pends is so frivolous as not to need further argument. 

KNOCH TOTTEN, 


For the Defendants in Error. 


Supreme Court of the United States 


OCTOBER TERM, 1889. 


HAMILTON ORMSBY e/al.,  ) 
Plaintiff in Error, 


OS. 


WILLIAM B. WEBB anp 
CHARLES D. DRAKE. 
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Motion to Dismiss Writ of Error. 


And now come the said defendants in error and 
move the court to dismiss the writ of error herein 
because this is a case of equity jurisdiction, and 
could have been brought here only by an appeal, ac- 
cording to the statute in such case made and pro- 
vided. 

ENOCH TOTTEN, 
WM. B. WEBB, 
For Plt f in Error. 


Iu the Supreme Court of the United States. 


OcpoBper Term. TSS86, 
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H[AMILTON ORMSBY, ET. AL., } 
Plaintiffs in Error, 
rs. At Law,—No. 1,154. 
WitttAM B. Wepps ANd 
CuARLEs 1), Drake. | 


«eee 
BRIEF FOR PLAINTIFFS IN ERROR ON MOTION 
TO DISMISS OR AFFIRM. 


—ae—- ( ) — 


The will of the late Admiral Levin M. Powell is contested 
by his heirs-at-law, on the ground of mental incapacity, and 


* the undue influence of Mrs. Harriet C. Stewart. a second 


cousin of the Admiral, on the Powell side of his family. 
And out of an estate of more than $105,000 in value, des- 
cended to him through his maternal grandfather, Charles 
M. Thruston,(whose will the Adimiral successfully coniested, 
vide 11 La. Rep., p. 426, Conrad vs. Thrusten), the said 
Levin M. Powell bequeaths to the survivors of that family 
not one dollar, except to Mrs. Susan Brand, his own first 
cousin, the income for life arising from $3,000 ; the re- 
mainder thereof to the trustees of the Gartield Memorial 
Hospital. The Admiral died in Washington, D. C., on the 
15th of January, 1885, leaving the will in contest. dated 
October 27th 1884. 


oe 


[f in point of fact, it is trne, that the estate of Admiral 
Powell, descended to him through his mother, then it is con- 
tended on the part of the appellants, that if the Admiral 
had died intestate, his estate would, under the laws in 
force in the District of Columbia, have descended to the 
contestants and Mrs. Susan Brand, to the exclusion of all 
the other devisees and legatees mentioned in the will (See 
‘Thompson’s Digest D.'C., p. 179). 

Admiral Powell never had any children ; his wife died 
in December, 1880, and he died in January, 1885. Ilad 
he survived until April he would have completed his eighty- 
second year. 

On the 20th day of January, 1885, the will in contest 
was offered for probate and record in the Supreme Court 
vf the District of Columbia, (sitting as an Orphans’ Court 
for probate business,) by the defendants in error, the exe- 
eutors named in the said will. | 

On the 5th day of February, 1885, and within a few 
days thereafter the contestants, and now plaintiffs in 
error filed caveats and opposed the probate of said will, on 
the ground of (1) want of testamentary capacity in said 
Levin M. Powell, and also (2) because it was averred that 
the alleged will had been procured by fraud and undue 
influence. 

On the 15th day of February, 1885, an order was made 
by the special term of said court directing that issues 
of fact be tried by jury in the Circuit Court, which orders 
and issues are as follows: 

(See old Record, p. 7.) 

“Upon consideration of the petition of Charles D. Drake _ 
and William B. Webb, propounding as the last will and 
testament of the said Levin M. Powell, a certain paper- 
writing bearing date on the 27th of October, 1884, and the 
petition and caveat of Sarah Courtney Colmesnil, denying 
the said paper-writing, is the said last will and testament 
of the said Levin M. Powell, it is this 13th day of Feb- 


ruary, 1885, ordered, adjudged, and decree that the follow- 
ing issues be transmitted to be tried in the Circuit Court 
before a jury, viz: 

First. Whether the said paper-writing, purporting to be 
the last will and testament of the said Levin M. Powell, 
bearing date on the 27th of October, 1884. was executed 
and attested in due form of law. 

Second. Whether the contents of said paper-writing 
were read to or by the said Levin M. Powell at or betore 
the alleged execution thereof by him. 

Third. Whether the said Levin M. Powell, at the time 
of the alleged signing of said paper-writing, was of sound 
and disposing mind and capable of executing a valid deed 
or contract. 

Fourth. Whether the said writing was executed by the 
said Levin M. Powell, under the influence of suggestions, 
lmiportunities, and undue persuasions of the said Iarriet C. 
Stewart, or any other person or persons, when his mind, 
trom its disordered, diseased, and enteebled state was un- 
able to resist the same. 

Fifth. Whether the execution of said paper-writing was 
procured by fraud, misrepresentation, or undue influence or 
persuasion of the said Harriet C. Stewart, or any other 
person or persons, acting of their own volition or under 
the direction of the said Stewart.” 


These issues were sent from one special term of said 
court 7. e. the term for Orphans’ Court and probate husi- 
ness to another special term of said court holding a Cir- 
euit Court, and the said issues were tried before a jury 
(Mr. Justice Cox presiding, and under instructions of the 
said justice, which instruetions, it is contended, left the 
jury no decretion whatever) the Jury rendered a verdict 
sustaining the will. 

Exeeptious were tuken to the rulings ot the eourt dur- 


jug the trial, and a motion tor a new trial based upon these 
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exceptions was made in behalf of the contestants and over- 
ruled ; and from the rulings of said justice the said con- 
testants appealed to the court in general term. 

On the 30th of October, 1885, the rulings of the trial 
court were affirmed by the general term, thereafter the con- 
testants filed in the said special term, sitting as an Or- 
phan’s Court for probate business, a complete record of all 
the evidence, rulings, answers to issues, verdict and de- 
cisions of the general term, duly certified by the clerk, and 
moved the said court from which the issues eminated ; 
to set aside the verdict and grant a new trial. 

The contestants did not appeal to this court from the 
first decision of the general term; because in the light of 
the decision of the case of Wiley vs. Brown, reported in 
4Wallace, p. 171, no final order had been passed: “ dut 
the cause went to the Orphan’s Court for “ final judg- 
ment,” 

There could be no final judgment in the-cause until the 
Probate Court passed an order admitting the will to pro- 


bate and record. 
And in the language of the learned counsel! for the de- 


fendants in error, page 3 of his brief: “ Proceeding imme- 
“ diately to give effect to the verdict of the jury, the special 
‘term (on motion of the executors) ordered that the will 
“be admitted to probate (and record,) and that letters tes- 
“tamentory be issued to the executors named in the will.” 

The whole contest in this case has been as to the pro- 
bate and record of the said will, and “ the controversy as 
“tothe validity of that probate was a matter in dispute 
‘‘eqnal to the value of the estate devised away from the 
“ heirs, ($105,000,) 8 Cranch, U.S. 252. Carters vs. Cut- 
ting.) ‘Fhe order of the Orphans’ Court, admitting the will 
to probate, was passed on the same day that the said court 
overruled the contestant’s motion for a new trial, to-wit: 
November 6th, 1885. 

And on the 17th of November, 1885, the contestants 
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appealed to the said court in general term, trom the 
said order and decree of the said special term for Or- 
phans’ Court business, admitting to probate and record 
the said will of the said Levin M. Powell, and granting 
letters testamentary thereon. (Record of motion to dis- 
miss, p. 9.) 

The court nm general term on this second appeal, ai- 
tirmed the decisions of the said special term, and as the 
general term in this second appeal for the tirst time has 
passed a “final judgment,” the plaintiffs in error have ap 
pealed to this court, and brought the case up upon a Writ 
of Error. 

And it is submitted that the motion of the defendants 
in error to dismiss or aflirm,as a case of delay only, should 
be overruled, 


POINTS AND AUTHORITIES. 


First. The plaintiffs in error insist that this court has 
jurisdiction to review the said final orders and judgments 
complained of. 

Second. That the Writ of Error is not taken for delay, 
and that the questions upon which jurisdiction depend are 
not frivolous, but that the plaintiffs in error are entitled to 
a new trial. 


On the question of the jurisdiction, the following authori- 
ties are relied upon as decissive, and supporting the cor- 
rectness of onr position beyond all doubt : 

8 Cranch U.S. Rep. 251 Carters vs. Cuttings, 
19 Wallace Rep., 62. Railroad vs. Church. 
4 Crangdh U.S. Rep. 384. Young vs. Bank. 

By section 92 Revised Statutes of the United States, re- 
lating to the District of Columbia, we find, enacted by 
Congress, viz : | 


“The laws of the State of Maryland not Inconsistent 


6 

“with this title, as the same existed on the 27th day of 
«February, 1801, except as since modified or repealed by 
« Congress, or by authority thereof, or until so modified or 
“repealed, continue in force within the District.” 


In the gaid Revision of Statutes of the District of Colum- 
bia, approved June 22, 1874, we find included the acts ot 
March 3, 1863, (see section 846 of said Revised Statutes, ) 
which reads as follows: 


« Any final judgment, order or decree of the Supreme 
* Court of the District may be re-examined and reversed 
‘or affirmed in the Sapreme Court of the United States 
“upon Writ of Error or appeal, in the same cases and in 
“like manner as provided by law in reference to final judg- 
“ments, orders and decrees of the Cireuit Courts of the 
“United Staies.” 


The subsequent acts of Congress do not aiter the right 


of appeal to this court from “ any final judgment” order 


or decree of the Supreme Court of the District of Colum- 
lia, except to increase the jurisdictional amount, and ap- 
peals in will cases are not in any manner excluded from 
the general operation of these laws. 


The learned opposing counsel admits in his brief (p. 9,) 
that “the verdict of the jury in such a proceeding cannot 
be set aside except by the trial judge or by the court in 
general term. Clearly if the general term improperly af- 
firmed the judgment of the Orphans’ Court, and im- 
properly refused a new trial, then this court can look 
through the whole record and grant a new trial, if the 
plaintiffs were entitled to one. The counsel for the de- 
fendants in error contends that “ the fna/ judgement was 
made by the jury,” and “In fact the order was not neces- 
essary.” Yet on page 6 of his brief, he makes an extract 
from the old law of Maryland regulating the form of pro- 
ceeding in contests like this, and that statute of Maryland 
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declares that “the Orphan's Court shall give judgment or 
decree upon the as , i finding of the pury 

This direction contained in the statute was mandatory, 
and when as a condition precedent the Orphans’ Court 
had certified to it, the complete record and findings of the 
jury, the said court was bound to enter the final judgment, 
und from that the contestants appealed to the general 
term and thence to this court. 

By section 92 of the Revised Statutes of the District of 
Columbia, the laws of Maryland became the statute law of 
the District of Columbia, just as if those laws had been 
for the first time enacted by Congress, as of the date June 
22,1874. If therefore the verdict by the jury upon the 
issues in a will contest was final (7?) the subsequent act of 
Congress (February 25, 1879, 20 Stat. L. p. 329,) by ite 
fifth section repealed the former law, and by the fourth 
section of the said act “final judgments” of the Supreme 
Court of the District of Columbia may be re-examined in 
this court. 

It this contest had been originally instituted in the Su- 
preme Court of the District of Columbia, holding a special 
term for the trial of law cases with a jury, there would be 
no question of the right of appeal to this court from the 
decision of the general term affirming the rulings of the 
trial judge. 

We refer the court to 2 Kilty’s Laws of Maryland, Chap. 
101, Sub. Chap. 8, 8. 20, as quoted upon p. 7 of the brief 
for the defendants in error. ‘This said statute referring to 
the trial of issues in wil! cases, ete., declares: “and the 
* court of law shall have power to direct the jury, and 
‘‘ grant a new trial, as if the issue or issues were in a suit 
“ therein instituted,” ete. 

Therefore there can be no doubt that this court has 


jurisdiction of this writ of error. 


All the questions of law, made during the progress of 
this case, and properly excepted to, are brought here for 
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review. And this court has power to look through the 
whole record and grant a new triai if it be deemed proper. 

The case of Van Ness rs. Van Ness is supposed by coun- 
sel opposed to be conclusive as to the present motion ; but 
the difference between that case and the present, arising 


trom the act of March 3, 1863, abolishing the Circuit Court 


and organizing the Supreme Court of the District of Co- 
lumbia, is most manifest. 

As the law stood when Van Ness ve. Van Ness was 
tried, the Circuit Court had not the power to enter judg- 
ment. It could, after the rendition of the verdict, grant 
# new trial, but could do nothing more. 

Vhe Cireuit Court had no power todo more than certify 
the record and tinding of the jury. That really was no 
judgment or order in any legal sense. It was simply a 
certificate of physical fact of record, and is so treated in 
Van Ness vs. Van Ness. ‘The case is wholly different 
ander the law of March 3, 1865. 

By the first clause of the eight section of that act, at 
the trial of any cause, the right to except is allowed. 

In the present case the record shows that the Bills of 
Exception were regularly taken at the trial, in conformity 
with the statutes of Westm., 2, adopted in the State of 
Maryland before the cession of this District. 

The plain distinction, then, between the Van Ness vs, 
Van Ness and the present case is, that in the former the 
Circuit Court had no control over the verdict, save sim- 
ply to grant in its discretion, a new trial, which was never 
applied for ; and the refusal to grant which, if asked, could 
not supporta writ of error. While in this case the ver- 
dict was in the keeping of the Supreme Court of the Dis- 
trict in General Term, whose duty it was to review the ex- 
ceptions taken at the trial and settled by the court below, 
and if well taken, entitled the party to a new trial wholly 
irrespective of the discretion of the trial court. 


we 
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The construction of the law was fixed by the rule of the 
court below (old rule 79,) whereby it is provided, that in 
case of misdirection or where evidence is improperly re- 
or rejected, a new trial “shall be granted as of right.” 

By second clause of the above section of the act of 1863, 
the judge who tries the cause may, after the trial, and 
though no exception be taken at the trial, entertain in his 
discretion a motion fora new trial, upon exceptions offered 
as for insufficient evidence, or for excessive damages. 

There was, then, in the present case, judical judgment, 
in the strictest legal sense of the term, to be exercised by 
the Supreme Court of the District, and that jadgment, 
when it passed into record, determined the controversy, 
both in the court beiow and the Orphans’ Court, and vet 
it is contended on this motion that the action of a court 
which adjudges such determination in a particular way, 
though in form and substance a judgment, is neither « 
final judgment nor a final order. P 
ASSIGNMENT OF ERRORS, 


The following are the errors insisted upon: 
I. 


The trial court erred in giving the following instructions 
to the jury. 


We quote from Hill of Exception No. 8, p.&, old re- 
cord : 


“Tf the jury believe from the evidence that Mrs. Ilarriet 
« C, Stewart, for the purpose of influencing said Levin M. 
“ Powell in making his will, raised prejudices in the mind 
‘of said Powell against those who would otherwise have 
‘‘ been the natural objects of his bounty, and by contrivance 
“kept him from intercourse with such persons to the end 
‘that those prejudices or impressions which she knew he 
“had thus formed to the disadvantage of such persons, (if 
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“the jury so believed,) might be removed, then the jury 
“are entitled to consider these fucts in connection with 
“other tacts in the case in deciding the issue relative 
“to undue influence. But such facts would not of them- 
‘* selves amouut to such proof as the law reguires of undue 
‘influence sufticient to invalidate the will.” 


I. 


«If the jury shall believe the evidence of Mrs. Harriet 
C. Stewart, upon the subject of undue influence given by 
her in this case, then the verdict must be in favor of the 
defendants and in support of the will.” (See No.10 Bill of 
Exception, p. 69, old record. 


IIT. 


“That the burden of proof is on the caveator in this case 
to satisfy the jury that the will offered in evidence was in- 
duced by undue influence, and that unless the jury shall 
be so satisfied their verdict must be for the defendant.” 
(p. 69, old record No. LX.) 


IV. 


“Tf the jury believe from the evidence that the said 
Harriet C. Stewart is a beneficiary under said will, and 
that she was instrumental in procuring the preparation and 
execution of the same, and if they further believe from 


the evidence that at and betore the execution of the said’ 


will, the said Stewart prevented certain of the next of kin 
or heirs-at-law of said testator, who are injured by said 
will from having access to him; that shortly before that 
time she willfully misrepresented any of such next of kin 
or heirs-at-law to the said testator, they may infer from 
such circumstances that Harriet C. Stewart did unduly 
influence said testator in the execution of said will.” (p. 
67, old record, VII. Refused, Exception. ) 
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1] 
V. 
“If the jury believe from the evidence that the paper- 
writing purporting to be the last will and testament of 
Levin M. Powell is arbitary and unjust and largely in 
favor of Harriet C Stewart, and that said Stewart was the 
nurse for and held confidential relations with said Powell 
at the time of the alleged execution of the said paper, and 
for a long time prior thereto, and that said Stewart as such 
nurse and confident might have improperly and unlaw- 
fully influenced the testator’s mind, then slight evidence 
of such unlawful influence is sufficient to invalidate said 
will unless rebutted by other proof.” (p. 66,V. Refused, 
Exception. ) 


VI. 


«“ Evidence that the said legatee, Harriet C. Stewart, 
improperly influenced the testator as to other important 
matters and things than the execution of said will is proper 
to be considered by the jury as tending to show that she 
could and did improperly influence him to make the be- 
quests in her favor or to exclude others of his next of kin 
and heirs-at-law from participation in his estate.” (p. 66, 
VI, old record. Refused, Exception.) 

Vil. 

The trial judge erred in excluding the following testi- 
mony. We quote from bill of Exceptions No. 1, p 8, old 
record : 

‘‘Be it remembered that at the trial of this cause, the 
caveators, to maintain the issue on their part joined, of- 
fered the testimony of James G. Colmesnil tending to 
prove that the descendent and alleged testator had told the 
witness that he received the bulk of his estate by breaking 
the will of his grandfather, Charles M. Thruston, who was 
also the ancestor of the caveators, and that his estate 
consisted in a great degree of that property with its accu- 
mulations.” (Excluded and exception, p. 8-9, old record.) 
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IX. 
The trial judge erred in excluding the following testi- 
mony. We quote from Bill of Exceptions, No. 2, p. 9, old 
‘record : v 
“Be it remembered, that at the trial of this cause the 
caveators, to maintain the issue on their part joined, of- Ww 
fered in evidence the testimony of Alice 8. Condon, the 
nurse of Admiral! Powell during his last sickness, tending 
to show that during the time that witness was in the Ad- 
mirals’s house as such nurse and prior to the death of the ; 
Admiral, and after the time of the alleged execution of 
said will, Mrs. Harriet C. Stewart, a specifie and residuary 
legatee, named in the said alleged will, had told the wit- W 
ness that she. Mrs. Stewart, had gotten under the will 
what she wanted ; that she wanted no more, no less than 7 
that ; that the will was made as she wanted it, and that 
she was there in the family in the place of Mrs, Powell - 
herself,—the Admiral’s wite.” (Excluded and exception, 
p. 9, old record.) i 
A. 
Y 


The trial judge erreé in excluding the following testi- 
mony. We quote from Bill of Exceptions, No. 3, p. 9, old 
record : 


the caveators, to maintain the issue on their part joined, 
offered the testimony of Gates P. Thruston, tending to ° 
prove that subsequent to the execution of the alleged 
will, and during the life time of Levin M. Powell, the said 
witness had a conversation with Mrs. Harrict C. Stewart. 
a specific and residuary legatee, under the said will in 


‘ Be it turther remembered that at the trial of this cause l 
' 
& 


which the witness asked Mrs. Stewart whv it was that the ‘ 
Weeks girls were left something in the first will and noth- 
ing in the last; that the said Mrs, Stewart replied that Y 


they tried to prejudice the Admiral against her, and she 
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Mrs. Stewart, had had them left out of the last will on that 
account.” (Excluded and exception.) 

The foregoing assignments of error clearly establish 
the fact, that the judgment should not be affirmed asa 
delay case, because the questions involved are not frivo- 
lous but well worthy of mature and full argument. 


The mental strength and condition of the testator is 
directly in issue in every case of alleged undue infln- 
ence ; it is therefore erroneous and fatally misleading 
for the trial judge to instruct peremptorily on either 
question. 

If two instructions given to the juryare contradictory, 
/. e the one submitting to them, and the other with- 
drawing from them, the same question of fact, the ver- 
dict will be set aside. 


52 Calitornia Rep. 466, Cunningham’s Estate. 


By instruction, at top of p. 65 of old record, the trial 
judge submitted tothe jury the question of said VPow- 
ell’s testamentary capacity, and by the instruction con- 
tained in the 10th Bill of Exceptions (p. 69 old record), 
the court excluded from the jury the question of capac- 
ity. The last instruction was equivalent to a peremp- 
tory instruction in favor of the testator’s capacity to 
make a will and directed the jury to dispose of both 
issues upon the testimony of one witness upon only one 
of the issues ; the said instruction, p. 9-10 this brief, was 
therefore erroneous. 

50 Md. Rep. p. 469-488, Griffith es. Ditfenderffer. 

A peremptory instruction to the jury can be properly 
viven only when the state of the evidence is such as to 
leave no room Jor doubt that it is the duty of the jury to 
find accordingly. 


99 U.S Rep. 589, Pence ve. Langdon. 


This same instruction would have been Improper and 
misleading even if it had been limited by the court to 


l4 


Mrs. Stewart's testimony on the question of undue tnflu- 
ence alone. For the instruction attaches an undue 
weight to the testimeny of one witness testifying to 
events oceurring during a period When she was in such 
a condition as to render her incompetent to testify with 
accuracy on any subject, as opposed to the testimony of 
Imany witnesses whose testimony is unimpeached by ine- 
briety in any one of them. Seethe testimony of Dr. W. 
W. Johnston. p. 14, Geo Perigo, p. 17, and Miss Con- 
don, p. 17. 

If the facts stated in the instruction contained in the 
sth Bill of Exception, (it being No 1 of our Assignment 
of Errors), do not constitute undue infinence sufficient 
to invalidate a will, it is difficult to understand what is 
such undue influence. 

This instruction, which we insist is erreneous, (unsup- 
ported by the authorities,) deprived the jury of all dis- 


cretion, and is opposed to th: 
Appeals of Maryland, see : 
61) Md. Rep. p. 204, Layman rs. Conray. 
| op. 472, 48%, Griflith vs. Diffendeffer. 
81 Ky. Rep. 244, Shirley's will. 
11 Stewart N. J. Rep. 277. Dale rs. Dale. 


41 Penn. St. Rep. 312, Dean vs. Negley. 
25 N.Y. Rep. 41, Delafield «x, Parish. 
Sm N.Y. Rep. nd9—5UZ. Tyler «s. Gardner. 


63 N. Y. rep. 219. MeLaughlin rs. McDevitt. 
15 N. J. Eq. Rep. 570, Blanvelt vs. Moore. 
109 Mass. Rep. 171, Lewis vs. Mason. 
( House of Lords. Cases p. ol. 
l1 Abb. Pr. Rep. 214, Lee vs. Dill. 
22 Hun. N. Y. Rep. 42. 
29 ‘6 ‘6 ‘ 549 546. 
94 U.S. Repts, }) 511, Allore vs. Jewell. 
1 Redfield on Wills p. 954), Sec, 43 (3d Ed.) 


Direet evidence of fraud and undue tnfluence ts diffi- 


‘“sionof the Court of 
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cult to obtain, and should not be required where the 
whole surroundings indicate its existence. 

It can generally be proved only by a series of circum- 
stances, each comparatively small in itself, but taken 
together the conclusion is irresistable. 


94 U.S. 508, Allore vs. Jewell. 
35 N. Y. Rep. 595, Taylor vs. Gardner. 
22 Hun. N. Y. Rep. 48 Swenarton vs. Hancock. 
47 Mich. Rep. 324, Porter vs. Throop. 
The rejected testimony of Gates Thruston and Miss 
Condon was competent : 


13 Bush Ky. 167, Milton vs. Hunter. 
1 Ben. Mon. Ky. 401, Bell vs. Cunningham. 
109 Mass. Rep. 175, Lewis vs. Mason. 
21 Ga. Rep. 552, Morris vs. Stokes. 
5 Gill & J. Md. Rep. 270, 307, 508. 
The rejected testimony of J. G. Colmesnil was com- 
petent : 
50 Md. Rep. 482, Griffith vs. Diffenderffer. 
20 Conn. Rep. 399-405, Dennison’s Appeal. 
133 Mass. Rep. 428. 
46 Cal. Rep. 629. 
11 Stewart N. J. Rep. 277. 
15 N. J. Eq. R. 245. 
11 N. Y. Rep. 165, 166. 


The testimony of Dr. Wm. W. Johnston,adistinguished 
physician of high character, shows that Admiral i’ow- 
ell died of old uve, and that he was under the influence 
ol Mrs. Stewart and almost absolutely dependent pot 
her. (p. 13, 14 old record, | 

Mrs. Stewart is a legatee under that will for about 
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If this court should, upon the final hearing of this 
cause, reverse the judgment of the General Term, there 
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will not be left standing “ either an irrevocable verdict 
or avalid will.” * But the issues may be retried before 
another jury and with different instructions on the 
questions involved, especially the question of undue 
influence. 

This is an important case, and involves the question 
of the right of appeal in the District of Columbia to 
this Court in a will case ; it is also important to have 
the question of the law of undue influence as affecting 
wills settled, by a decision of this court. These issues 
should not bedecided without a full argument of the 
important questions involved. 

We submit in conclusion that the motions to dismiss 
or affirm should be overruled. 


WILLIAM STONE ABERT, 
J. J. JOHNSON, 


For Appellants. 
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IN THE 
Supreme Court of the United States. 


OCTOBER TERY, 1889. 


HAMILTON ORMSBY ef al., ) 
Plaintif!s in Error, 


vs. , ‘No. 179. 


| 
WILLIAM B. WEBB ef al., | 
Defendants in Error. 


Plaintiff’s Brief in Reply. 


JOHN J. JOHNSON, 
WM. STONE ABERT, 
WM. G. JOHNSON, 


For Plaintiff's in Error. 


R. O. Polkinhorn, Printer. 
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IN THE 
Supreme Court of the United States, 


OCTOBER TERY, 1889. 


Plaintiffs in Error, | 


HAMILTON ORMSBY ef a7...) 
| 


DS, - No. 179. 


WILLIAM B. WEBB ef a/., | 


Defendants in lrror, | 


Plaintiff’s Brief in Reply. 


Since the filing of the brief by plaintiffs in Error, 
the defendants have filed a motion to dismiss the 
writ of error in this cause, the motion being as fol- 
lows: 

‘*And now come the said defendants in error 
and move the court to dismiss the writ of error 
herein, because this is a case of equity jurisdic- 
tion, and could have been brought here only by 
an appeal, according to the statute in such case 
made and provided.” 


A similar motion was made at October Term, 1886, 
in the following terms: 


‘‘And now come the defendants in error and 
move the court to dismiss the writ of error in 
this cause for want of jurisdiction, because the 
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judgement of the Supreme Court of the District 
of Columbia to which said writ of error was di- 
rected is not a final judgment; or if the writ of 
error shall not be dismissed, that the judgment 
of the said court be affirmed, on the ground that, 
although in the opinion of this court, the record 
may show that this court has jurisdiction, it is 
manifest that said writ of error was taken for 
delay only, and that the question on which the 
jurisdiction depends is so frivolous as not to 
need further argument.”’ 


This last recited motion was submitted upon 
printed arguments under the rules, and denied by 
this court at the same term. 

Ormshy vs. Webb, 122 U. 8., 6380. 


It will be observed that the foundation of both 
motions is want of jurisdiction in this court, though 
a different reason is set up in each. In the first mo- 
tion the ground relied on was that the judgment to 
which the writ of error is directed is not a final judg- 
ment, while the present motion objects to the juris- 
diction on the giound that the case should have been 
brought here by appeal and not by writ of error. 

It may, perhaps, be assumed that in denying the 
previous motion to dismiss for want of jurisdiction, 
this court considered and disposed of all objections 
to jurisdiction apparent upon the face of the record, 
and that as the reeord shows the case to be here by 
writ of error, and also the character of the case, the 
jurisdiction is no longer an open question in this 
court. 

But supposing for the argument that the view just 
expressed does not dispose of the matter, it is sub- 
mitted that there is no foundation for the motion. 


The first point of the defendants in error is that 
“This court is without jurisdiction to review this 
cause, because il is a case of eqguily jurisdiction, and 
‘an not be brought into the Supreme Court for re- 
view on a writ of error,’ &c. (Defendants’ brief, 
p. 4). 

It is conceded that if the case at bar be one of 
equity jurisdiction, it cannot be brought here by 
writ of error, and the jurisdiction of the corut must 
therefore fail; but it is denied that the case is one 
of equity jurisdiction. 

This was a proceeding by the defendants in error, 
to establish, as the last will and testament of one 
Levin M. Powell, a certain paper writing (set out on 
pages four to nine of the record), and for letters 
testamentary. The application was made to the 
Supreme Court of the District of Columbia, at a spe- 
cial term authorized by law to hear and determine 
the same, and was resisted by the plaintiffs in error. 
No formal pleadings were had or required, and issnes 
were framed (Rec., 4), and directed to be tried be- 
fore a jury at a special term of said court sitting as 
a Circuit Court. At the trial of these issues excep- 
tions were taken to the rulings of the trial justice. 
(Ree., 10, 11, 12. 63, 54, 55, 56). A verdict was ren- 
dered sustaining the will (Ree., 56), anda judgment 
entered thereon admitting the said paper to probate 
and record as the last will and testament of the said 
Levin M. Powell, and directing letters testamentary 
to issue to the defendants in error. (Ree., 5). 
From this judgment the plaintiffs in error appeale | 
to the General Term (Ree., 60), and the same was 
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there affirmed. (Addl. Ree., p. 3.) Thereupon the 
plaintiffs in error sued out their writ of error. 

It is not contended that the case is one of common 
law jurisdiction, though itis obvious from the char- 
acter of the proceedings that (with the exception of 
the pleadings) it is analogous thereto; but whatever 
view may be taken on that point, it is clear the case 
is not one of equitable jurisdiction. The only ob- 
jects of the proceedings were the establishment of 
a will and securing letters testamentary by the de- 
fendants in error, and the validity of that will and 
the right to such letters are the only questions liti- 
gated and the only guestions concluded by the 
judgment rendered. 

¢ Itis not material, at this stage, to consider what 

inferences might be drawn from the facts stated in 
defendants’ brief (brief, p. 4) that ‘‘the proceedings 
in the special term of the court below, when in the 
exercise of probate jurisdiction, are conducted by 
means of the same forms and in the same manner 
and by the same justice as are those relating to the 
exercise of general chancery jurisdiction,”’ as the 
jurisdiction of equity over the subject matter in- 
volved in this case has been alrealy considered and 
set ai rest by this court. 

In discussing the jurisdiction of equity to establish 
or set aside wills this court has said: ‘It is well settled 
that nosuach jurisdiction belongs to the circuit courts 
of the United States as courts of equity; for courts of 
equity as such by virtue of their general authority to 
enforce equitable rights and remedies do not adiminis- 
ler relief in such cases. The question inthis aspect was 
thoroughly considered and finally settled by the de- 
cision of this court in the case of Broderick’s will 


21 Wallace, 508. It was elaborately considered 
and finally determined in England by the s:ouse of 
Lords in the case of Allen vs. WePherson 1 House 
Lord’s Cas. 191. In that country it was undoubt- 
edly the practice of courts of chancery to entertain 
bills to perpetuate the testimony of the witneses to 
a will devising lands at the suit of the devisee against 
the heirs at law, it being alleged that the latter dis- 
puted its validity; and this, as Blackstone says (3 
Bl. Com., 450), ‘is what is usually meant by proving 
a will in chancery.’ 
Ellis vs. Daris, 109 U.S... 485. 494. 


Again, it was held by this court ** to be the set- 
tled law in England that the court of chancery will 
not entertain jurisdiction of questions in relation to 
the probate or validity of a will which the ece lesi: LS- 
tical court is competent to adjudicate. " ™ 

. The same principles substantially have 
been adopted by most of the courts having equity 
jurisdiction in this country. , . . . 


‘On the establishment or non-establishment 
of the will depended the entire right of the par- 
ties; and that was a question entirely and ex- 
clusively within the jurisdiction of the probate 
court; 7m such a case a court of equity w it not 
interfere, for it has no jurisdiction to do so. 


Broderick’ s Witt, 21 Wall, 5038, 512, 517. 


The principles above announced are sustained by 
other adjudications of this court. 
Gaines vs. Chew, 2 How., 619. 645. 


Gaines vs. Fuentes, 92 UL S., 10, 21. 


In view of these decisions it may safely be as- 
serted, without further argument, that the case at 
bar is not one of equity jurisdiction. 

Defendants in error in their brief rely upon sec- 
tion 692 of the Revised Statutes of the United States 
(Brief p. 4) which is the revision of the act of March 
3, 1803, (2 St. 244) as authority for bringing this 
‘ase to this court by appeal instead of by writ of 
error. It is submitted, however, that the act re- 
ferred to is not susceptible of such construction. As 
held by this court, 


‘The Judiciary act of 1789 gave appellate 
jurisdiction to this court by writ of error, and it 
was held that under that act no cause could be 
brought here by appeal. Blaine vs. Ship Charles 
Carter, 4 Dallas, 23. 

The act of 1809 gave appellate jurisdiction 
by appeal ‘from final judgments and decrees in 
cases of equity, of admiralty, and maritime 
jurisdiction, and of prize or no prize.’ No other 
eases can be brought here in this mode, and the 
case in the record is of neither class. It must 
come here, if at all, upon writ of error.”’ 


Jones vs. La Vallette, 5 Wall., 579. 


The application of the above decisions to the case 
at bar is so obvious as to render further comment 
superfluous. Nevertheless, it may be added that 
‘fan appeal is a process of civil law origin, and re- 
moves the cause entirely ; subjecting the fact as well 
as the law to a review and retrial ; but a writ of 
error is a process of common law origin, and it re- 
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moves nothing for re-examination but the law.’ 
Wiseart vs. DY Auchy, 3 Dallas, 327. 
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The facts in this case, as appears by the record, 
were determined by the verdict of a jury (Ree., p. 
56). and are not therefore re-examinable by this or 
anv other court. So that even were there no decisions 
to the contrary the impropriety of an appeal to bring 
the case here is most obvious. 


Defendant’s second proposition is that ‘*The de- 
cree of the special term admitting the will to probate 
and granting letters testamentary was made in ac- 
cordance with the requirements of the statute and 
was rightly made.” 

It is not necessary to the consideration.of this 
proposition to question the construction of the various 
provisions of the act ofassembly of Maryland, referred 
to by defendants in their brief, nor the interpreta- 
tions given to the decisions of the court of appeals 
of Maryland cited in thisconnection. The argument 
of the brief culminates in two propositions: first, 
that a verdict having been rendered upon the issues 
it was final and conclusive, and that a judgment in 
accordance therewith was required to be entered by 
statutory direction, irrespective of any errors of law 
committed by the trial justice which may have con- 
tributed to produce the verdict; and secondly, that 
this court can give no direction as to further proceed- 
ings in the event of a reversal. 

[It is considered by the defendants that the dee. 
sions of this court in the cases of baw Wess vs. bow 
Ness, 6 How., 62, and of Brown vs. Wylie. 4 Wall. 
LG. support these positions. lt is submitted, how- 
ever, that those decisions must be considered and ap- 
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plied with reference to the facts, the state of the law 
and the constitution of the courts, whose proceedings 
were to be reviewed, as they existed at the time those 
decisions were rendered, and that in that view they 
are without application to the case at bar. The case 
of Van Ness vs. Van Ness came before this court in 
I848, and the ease of Brown vs. Wylie in 1866. 

In 1848 the judicial power of the county of Wash. 
ington and District of Columbia was vested in two 
separate and independent tribunals, the circuit court 
of the District of Columbia and the orphans’ court 
for said county, (2 Stats., sections 3 and 12, pp. 105 
and 107. ) 

In 1866 the judicial power of the District of Co- 
lumbia was stili vested in two separate and indepen- 
dent tribunals, the said orphans’ court and the su- 
preme court of the District of Columbia, 12 stats., 
p. 762 and 765. 

sv section 12, of the act of 1801 (2 Stats., 107), it 
is provsced, inter alia, that *‘there shall be appoint- 
ed . ° ° a judge to be called 
the judge of the orphans’ court, who shall have all 
the powers, perform all the duties, and receive the 
like fees as are exere ised, performed, and received 
by the . . . judges of the 
orphans’ court within the State of Maryland; and 
appeals from said court shall be to the cireuit’ court 
of said district, who shall, therein, have all the pow- 
ers of the chancellor of the said State. 

By section 3, of the act of March 3, 1863 (12 Stats., 
763), all the jurisdiction of the Cireuit Court of the 
District of Columbia was conferred upon, and vested 
in the Supreme Court of the District of Columbia. 
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It will be observed, therefore, that when the cases 
of Van Ness vs. Van Ness, and Brown vs. Wylie, 
were before this court, there was, subsisting within 
the District of Columbia, an independent judicial 
tribunal vested with all the powers and jurisdiction 
conferred upon the orphans’ courts of the State of 
Maryland by the then existing laws of that State, 
and subject to all the restrictions and limitations im- 
posed upon said courts by such law. Under the laws, 
and with the judicial system as then existing, the 
decisions in those cases were inevitable. 

When the case at bar arose, an entirely different 
system and laws prevailed in said district. By the 
act of June 21, 1870 (16 Stats., 161), it is provided, 
as follows: ‘‘Sec. 4. And be it further enacted: That 
all the powers and jurisdictions by law, now held 
and exercised by the orphans’ court of Washington 
County, in the District of Columbia, shall hereafter 
be held and exercised by the justice holding the 
special term of the said Supreme Court for that pur- 
pose, subject always to the same provisions as are 
contained in the fifth section of the Act of Congress, 
entitled ‘Anact to reorganize the courts of the Dis- 
trict of Columbia,and for other purposes” Approved 
March 3, 1863.” 


“Sro. 5. And be it further enacted: That the or- 
phans’ court of Washington County, District of Col- 
umbia, be, and the same is hereby abolished, and all 
laws and parts of laws relating to said orphans’ court, 
so furas the same ore applicabletosaid Supreme Court 
are hereby continued in force in respect to said Su- 
preme Court, and @ll other laws and parts of laws 
relating lo said Orphans court are here by repealed, 
Provided, however, That nothing herein contained 
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shall be construed to abolish the office of Register 
of Wills for said County.” 


These sections of the act of June 21, 1870, were 
not incorporated in the Revised Statutes relating to 
the District of Columbia, approved June 22, 1874. 
It is provided, however, by section 89, chapter 1 of 
the said revision that ‘* The judicial courts of the 
District remain as organized on the twenty-first day 
of February, eighteen hundred and seventy-one, un- 
til abolished or changed by act of Congress.’’ This 
section has been held to retainin the Supreme Court 
of the District of Columbia, all the powers that that 
court possessed on the 21st of February, 1871. In 
Re Estate David MelIntire, 5 Mackey, 301. 

Therefore, when the case at bar arose, there were 
no longer two separate tribunals, but the entire ju- 
risdiction with respect to the case in controversy was 
vested in the Supreme Court of the District of Co- 
lumbia, by which court the judgment complained of 
was rendered, and to which court the writ of error 
herein isdirected. In view of these facts the language 
of this court in Metropolilan Railroad vs. Moore, 121 
U. 8., p. 573, with respect to the relation of the 
special terms of that court to its final action, becomes 
apposite. That language is ‘*The appeal from the 
special to the general term is not an appeal from one 
court to another, but is simply.a step in the progress 
of the cause during its pendency in the same court. 
The Supreme Court sitting at special term and the 
‘Supreme Court sitting in the general term, though 
the judges may differ, is the same tribunal.’’ 

It would seem, therefore, that the decision of this 
court in Van Ness vs. Van Ness, (2 How., 68 and 
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69), referred to on page 15 of defendants’ brief, is 
wholly inapplicable to the present case. The lan- 
guage of the court is: ‘‘If the judgment of the cir 
cuit court was reversed and a renire de novo awarded 
it would not alter the decree in the orphans’ court. 
That court was required by law to act upon the find- 
ing of the jury, and not upon the judgment of the 
circuit court. And the reversal of that judgment 
and a new finding would not authorize the orphans’ 
court to recall the judgment it had given. and was 
bound to give upon the original verdict certified by 
the circuit court.” 

Of course a reversal of a judgment rendered by 
one court could have no effect whatsoever upon a 
judgment rendered by another court, and that seems 
to be all which the language in this case imports. 
But all judgments or decrees entered by the Supreme 
Court of the District of Columbia, either in general 
or special term are, by statute, declared to be judg- 
ments and decrees of the Supreme Court. (Section 
753 Rev. Stats. U. S. Rel. to the District of Coluuw- 
bia). This case is one of which the Supreme Court 
of the District of Columbia had jurisdiction, under 
existing law, and was finally decided, through the 
combined instrumentalities,of two ofits special terms 
and its general term. <A reversal by this court, there- 
fore, of the judgment of the general term aflirming 
the judgment of the special term, and the awarding 
by this court of a cexuire de nore does extinguish 
the judgment rendered upon the verdict, and there 
fore is entirely without the reasoning above referred 
to in the case of Vun Ness vs. Van Ness. 

Nothing in the testamentary laws of Maryland or 
of the decisions of that State construing those laws 
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can be held to restrict or control the practice or pro- 
cedure of that court with respect to its control over 
verdicts and judgments rendered at one of its special 
terms, or in any manner to operate inconsistently 
with the general provisions of law organizing that 
court, and regulating its procedure and practice. For 
it will be observed that by the act conferring the Or- 
phans’ Court jurisdiction upon that court it is pro- 
vided that only ‘‘ laws and parts of laws relating to 
the said Orphans’ Court, so far as the same are ap- 
plicable to suid Supreme Court, are hereby continued 
in force in respect to said Supreme Court, and all 
other laws and parts of laws relating to said Orphans’ 
Court are hereby repealed.”” Nor can they affect the 
right of review by this court, for, as was said by this 
court in Railroad vs. Moore, supra, at page 572: 


‘¢ Tastead of construing these new statutory 
provisions in the light of the jurisprudence of 
Maryland previously prevailing in the District 
in reference to this subject, we think that when 
Congress reorganized the judicial system of the 
District by abolishing the old courts and by es- 
tablishing the present supreme court of the Dis- 
trict with its general and special terms and 
adopted them from the legislation of New York 
in substantially the same language, these pro- 
visions are to be construed in the sense in which 
they were understood at the time in that system 
from which they were taken. In other words 
we think that Congress adopted for this purpose 
the law of New York as it was understood in 
New York. (McDonald vs. Hovey, 110 U. 8., 
619). 

. **It follows, therefore, that the previous prac- 
tice of the courts of Maryland and the decisions 
of the Supreme Court of the United States in 
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reference to writs of error to and appeals from 
the former circuit court of this District are not 
entitled to the weight which was given to them 
by the supreme court of the District of Colum- 
bia in Stewart vs. Hlliott, ubi supra, and in their 
judgment in this case.’’ 


It seems clear, therefore, upon principle and au- 
thority that the motion to dismiss the writ of error 


herein should be overruled and the case decided upon 
its merits. 


JOHN J. JOHNSON, 

WM. STONE ABERT, 
WM. G. JOHNSON, 

For Plaintiffs in Error. 
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Statement of Case. 


These proceedings were upon a caveat to the will of 
Levin M. Powell, which is set out in fullin the record. 
(Ree., pp. 4-9.) Issues were framed in the court be- 
low at its special term for orphans’ court business, 
and sent to be tried by a jury, (Ree., 4,) resulting 
ina verdict sustaining the will, (Ree., 56.) The ecav- 
eators thereupon moved the court to set aside the 
verdict and grant a new trial (Rec., 58),which motion 
the court overruled, entered judgment for the cave- 
atees, admitted the said will to record and granted 
letters testamentary to the executors therein named, 
Rec., 59.) 


The points which it is songht to have reviewed in 


this court are the rulings of the justice presiding at 

the trial of the issues, and are set out In the several 

bills of exception appearing at length in the record. 

(Rec., 10, 11, 12, 53, 54, 35, 56.) 
The will in controversy was executed October 27, 

1884, (Ree., 9.) and the testator died January 1, 

1885, (Ree., 2.) 


aN a0 eta 


The testator’s wife. Jeannette Thruston Powell.was 


his first cousin (Ree., 33,) and died before him, in 
1880, (Ree... 34). He left no children nor descendants 
of any children, his only next of kin being his first 

cousins, (Ree., 13.) | 

The cuveators are his first cousins and the first 
eousins of Lis witeon the Thruston side of the house. 
(Ree. 13. 

The testator left a personal estate of 885,028.40; 
(Ree., 21.) 0f which amount 856,300 is disposed of in 
pecuniary legacies and the residuum (exclusive of 
certain specific legaecles not material to be eonsidered * 


is divided equally among nine residuary legatees. 


[It is contended that this will was the result of un- 
due infinence exerted over Admiral Powell by Har- 
riet C. Stewart, the principal beneficiary under said | 
will, and that the evidence given at the trial fairly | 
establishes the following facts :’ 

At the time of the execution of the will Admiral 
Powell was in the eighty second year of his age, 


(Ree., 2.) he was totally blind (Ree., 14), had been an 


SY 
invalid, confined to one floor, far two years, and to 


his bed between six months anda vear, (Ree., 16.) 


He was in a very feeble condition, confused in 


memory, and would confound persons and events, 


! 


(Res... 29.) His mial wis sifitiontly enfeebled to 


render him subject to the influence of anvone in lis 
Immediate friendship. (Ree., 15.) llis death was 
due to no one disease, but toa gradual breaking 
down of all his functions, a failure of all his organs, 
the final symptoms being due to wraemia. (Ree., 15.) 

During the lifetime of Mrs. Powell, and for a pe- 
riod of twelve years Hex preceding the death of the 
testator, the visitors at his house were the Thrustons 
of Cumberland, Mrs. Raeder, Mrs. Ilouck and Miss 
Manning, Mrs. Susan Brand and the Misses Weeks. 
Dr. Powell, of Alexandria, a legatee in the will, 
came ogcasionally, but never staid Jong. (Ree., 17.) 

Mrs. Susan Brand, first cousin of both the Admiral 
and his wife, on the Thurston side (Ree., 13), had 
been on intimate terms with them for thirty years 
(Ree., 14). She was a frequent visitor, staying at 
the house often for two months at a time: was sent 
for to give assistance in cases of sickness ; was the e 
aiding and attending Mrs. Powell during her last 
sickness up to her death (Ree., 14, 16, 20): after- 
wards, at the request of the Admiral, she remained 
and took eare of him, for about five months. until he 
left the city in IS81(Ree., 14, 28). The only persons 
who rendered aid and kindly offices to the family 
during the lifetime of Mrs. Powell, besides the ser- 
vants, were the Misses Weeks and Mrs. Brand ; they 
were frequent visitors, and she and they used to read 
to the Admiral ( Ree., 14), and were treated as mem 
bers of the family (Ree., 16). The Admiral and his 
wife both spoke very kindly of Mrs. Brand, and ex- 
pressed sympathy for her needy condition ( Ree., 20.) 
Miss Mary Weeks used to visit almost daily and read 
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to the Admiral (Rec., 20), and previous to August, 
1881, he would send for her nearly every day (Rec., 
21.) 

Since the Admiral arrived at manhood he and the 
Powell family had not been intimate ; they had been 
alienated (Rec., 29). Mrs. Stewart, the principal leg- 
atee under this will, is one of that family ( Rec., 45). 
She is a second cousin (Ree., 48), and would take 
nothing in the event of intestacy under the laws of 
the District of Columbia. 

Act of Maryland, 1798, Chap. 101, Sub. Chap. 
i, wee. 313 

Durall vs. Harwood, 1 Harr. & Gill, 474, 476-7; 

Charlotte Hall Sehool vs. Greenwell, 4 Gill & 
J., 406, 415. 


She was not liked by the Admiral; she gave him 
much trouble, and he complained of it (Ree., 21). 
He indicated his dislike for her openly and his wife 
had difficulty in making him behave well to her 
(Ree., 21). He expressed his displeasure with her, 
and complained that if permitted, she would take 
possession of everything (Ree., 21). In 1881, he said 
if he conla not get rid of her he would take his ser- 
vant and go to Aiken, South Carolina, or to Worm- 
ley’s Annex, on I street (Ree., 28). He had also 
made entries of a disagreeable nature with reference 
to her in his diaries, between the years 1875 and 
1882 (Ree., 15). She was only an occasional visitor 
at the house during the lifetime of Mrs. Powell 
(Rec., 14, 16). The other Powells who visited there 
only began to visit after Mrs. Stewart took charge of 
the house, and within a year and a half of the 


Admiral’s death (Ree.. 17). 


> 


Archibald Atkinson, named as legatee in the will, 
was a very near friend of Mrs. Stewart's, and came 
there only at her invitation ( Rec., 16, 20) ; had never 
been mentioned in connection with the Admiral dur- 


ing twelve years (Ree., 20). 


Notwithstanding these unpleasant personal rela- 
tions, Mrs. Stewart came to live with the Admiral in 
December, 1880, after the death of his wife; Ree., 46). 
She and the Admiral were the only occupants of the 
house besides the servants. She obtained his con- 
fidence, and was appointed his deputy at the Safe 
Deposit, and given access to his vault there (Ree., 
13). She immediately changed the order of affairs in 
the household and adopted a more expensive man- 
agement; the Admiral objected to it, complained 
of the extravagance, and continued to object for 
about a year, but finally vielded to her and per- 
mitted her to do as she pleased (Ree., 16), though 
he was an economical man (Ree., 35). She regu- 
lated the admission of visitors, and would exclude 
them on the ground that the Admiral was tired, 
or asleep, or that the doctor had ordered that he 
should not see visitors (Ree... 16). The doctor gave 
no such orders, and testifies that his condition was 
not such as to justify any such directions (Ree., 
14). This was without the Admiral’s direction and 
against his wishes, and he complained of it and 
stated that he thought he should be allowed to be 
master of his own honse and to decide for himself 
whether he would receive Visitors or not (Ree... 27). 
Mrs. Brand was prevented from visiting the Admiral 
by Mrs. Stewart, and prevented from doing such 
kindly offices for him as she had before been accus- 


tomed to do (Ree., 14, 16, 28). She was not admit 
ted to see him for two vears prior to his death, 
thongh she called every two or three weeks (Ree., 
14). The Misses Weeks were also excluded by her 
(Ree., 16, 20, 21), thongh one of them ealled twenty- 
one days in succession (Rec., 21), and she gave orders 
that no one was to be admitted but Mr. Webb (Ree., 
17). She stated tothe Admiral, when he inquired for 
Miss Fannie Weeks, that she (Miss Weeks) conld not 
come, and misrepresented her to the Admiral with 
respect to a present she had made him (Ree., 21). 
She directed Mr. Dixon, the Admiral’s private secre- 
tury, never to leave the room when the Misses Weeks 
were with the Admiral (Ree., 15). During this time 
her conduct to the Admiral was demonstrative ; she 
used to caress and fondle him (Rec., 14, 16, 17) ; ap- 
ply terms of endearment to him (Ree., 14, 17), and 
talk ‘+ baby talk’ to him (Ree.,17,). She inter- 
fered with the nurse and prevented the proper care 
and treatment of the Admiral (Ree., 14, 15, 17), and 
kept the nurse away from him for three weeks 
at a time (Ree., 17,); interfered with his secre- 
tary, stopped him from readin: to the Admiral and 
cast aspersions upon the Admiral’s correspondents 
(Ree., 15). She also complained to the Admiral of 
his secretary, Mr. Dixon (Ree., 16). During the 
Admirals illness she was addicted to the exces- 
Sive use of liquor | Rec., 14, 15, 16, 17). and plied the 
Admiral with liquor, thereby injuring his health 
and causing him much suffering (Ree., 15). 

In December of 1880, or January, 1881,the Admiral 
made a will( Ree. 35). In that will the Misses Weeks 
received 81,500 (Ree. 35). In August, i882, he made 


a second will bequeathing 874,300 in pecuniary lega- 


- 
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cies (Rec. 21 to 24), giving to Mrs. Stewart S10,000, 
and making her one of five residnary legatees ( Ree. 
22, 24), and to.other members of the Powell family 
legacies aggregating S12,000( Ree, 22,23), and cutting 
down the legacy to the Misses Weeks to 81,000 
(Ree. 23). 

On October 27, 1884, the will in controversy was 
executed whereby he disposes of 856,300 in pecu- 
niary legacies. (Ree. 4 to 9.) Of this he gives to 
Mrs. Stewart 810,000 (Ree. 6), and also makes her 
one of nine residuary legatees (Ree. 7),and beqneaths 
to other members of the Powell famiiy legacies ag- 
gregating SLO,000 (Ree. 5,6, 7). By this will he also 
vives to Mrs. Stewart's friend, Archibald Atkinson, 
$1,000 (Ree. 6). The legacy to the Misses Weeks is 
omitted in this will. 

Mrs. Stewart remained at home the day the will 
wus executed (Ree. 16), and afterwards asked the 
Admiral if it was ‘tall completed now and forever’ 
(Ree. 16). She had interested herself to procure 
its preparation and urged the solicitor to complete 
it (Ree. 44, 45). Other evidence was introduced 
which will be noticed hereafter. 

This case has been submitted to the court upon 


motions to dismiss the appeal or affirm the judg- 
ment of the court below, both of which motious were 


denied. 
Orinshy vs. Webb, 122. U. 8S. 630. 


The ease now comes before this court for hearing 


on the merits. 


~ 


Assignment of Errors. 


|. The court erred in not admitting the testimony, 
set out in first Exception (Ree., 10), tending to show 
the derivation of the Adimiral’s estate. 

2. The court erred in not admitting the testimony 
set out in the second exception (Rec.,11) tending to 
show that Harriet C. Stewart had been officious in 
procuring the bequests to herself in the said will. 

3. The court erred in not admitting the evidence 
set out in the third exception (Rec., 16), tending to 
show that Harriet C. Stewart had procured the omis- 
sion, from the benefits of the Admiral’s will, of cer- 
tain relatives provided for in two former wills. 

4. The court erred in refusing to instruct the jury 
as prayed in the fourth exception (Ree., 53). 


— 


5. The court erred in refusing to instruct the jury 
as praved in the fifth exception ( Rec., 53). 

6. The court erred in refusing to instruct the jury 
as prayed in the sixth exception (Ree., 54). 

7. The court erred in not instructing the jury as 
prayed in the seventh exception (Rece.; 54). 

8. The Court erred in refusing to instruct tue jury 
as prayed, in the eighth exception, and in its quali- 
fication of the said instruction (Ree., 55). 

®. The Court erred in instructing the jury as 
prayed in the tenth exception (Rec., 55). 

10. The Court erred in entering judgment for cav- 
eatees and in admitting the said will to probate and 
record and granting letters testamentary upon said 
estate. 


{Ri Gin. “EP “ae tee oem ap es fe _ 


Brief of Argument. 
' 


The first error assigned relates to the exclusion by 
the court of the testimony of Colmesnil, tending to 
show that the testator had derived his estate in the 
main from the common ancestor of the testator and 
the caveators. (Ree... 10. The main question in 
the case was whether the will was induced by undue 
influence, aud in determining that question the jury 
are always permitted to consider the reasonableness 
of the will, the circumstances and situation of the 
testator, the character of his estate. and the rela- 
tion of the parties to the estate and the testator. If 
the testator received his estate from one branch of 
his family and by his will diverted it to another from 
whom he had been alienated since his manhood, 
(Ree.. 20), it was a proper circumstance for the 
jury to know and consider in determining the 
reasonableness of the will. 


Daris vs. Calrert. 5 G.& J.. 307. 


It was error therefore to exclude it. and this error 
wus intensified by the subsequent admission, against 
objection, ol festimony Ir\ the caveateys (evidence 
of Mr. Webb. Ree... 33-34.) tending to show that 
the estate was derived from other sourees than that 


indiented In the caveator’s offer. 


ll and If. 


The second and third errors assigned are of the 
same nature and refer to the exclusion of testimony 
tending to show the declarations by Harriet C. Stew- 
art, the principal legatee. about the time of the ex- 
ecution of the will, of her Knowledge, at that time, 


of the fact that the will was made and of its pro 
visions. It is obvious that her deelarations would 
be admixsible aVaimnsi I) 4 were the CONTPOVErS\ 
wholly between herand the caveators. It isnot con 
tended that such declarations amount to admissions 
or that they conelude any party ; but it is always 
competent to show that a legatee participated in the 
preparation of the will and her declarations showing 
knowledge by her at that time of the contents of the 
will (Ree., 11), and her declarations that she had had 
certain persons excluded (Ree. 11), and that the will 
was made to suit her(Ree., 11), certainly tended to 
show that fact and should have been allowed to go 
to the jury along with other facts and be consid- 
ered bv them. 

Davis vs. Calrert, 5 Gill & J., 307: 

Millon vs. flunter, 13 Bush, 1638, 167, 168; 

Jackson vs. Vail, 7 Wend, 125, 128; 

Morris vs. Stoke eo. Bi (vA... por. O70, N71: 

Fairchild vs. Bascomb, 35 \Vt., 3808, 418; 


[3 at/ Vs, C'iunine ham. | b. Monroe, oo, 401, 
4) 


asf 
The tourth error assigned is the refusal of the court 
to grant the ecaveators instruction embraced in the 
fourth bill of exceptions, 
That prayer is as follows: 


‘In order to establish undue inflnence it is 
not hecessary to prove the influence to have been 
exercised at the time of the exeeution of the will 
or With reference to thatsact; but if the jury be- 
lieve from the evidence that the undue intlhuence 
existed prior to and near the time of the exeeu- 
tion of the will, they may infer that the will was 
executed under the continuance of such influ- 
ence.’ (Ree., 53, 


ae | ee | 
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The nature of undue influence is snech that it ean 
rarely, if ever, be proved as applying direetly tothe 
testamentary act and at that time. It is an act 
which is necessarily done secretly and the evidence 
of which is always carefully hidden. If the testator 
be onee proved to be under the dominion of a person 
(and certainly of one who is made a large legatee) 
that dominion is presumed to continue and control 
him until it is shown by proper evidence to have 
been overthrown. That the instruction stated the 
correct rule of the law is established by numerous 
authorities. 

i Wh. & Tud. Ld. Cas., 1280 and eases cited; 

Mowry vs. Silber, 2 Bradt. Sur., 149, 153; 

Laulor vs. Wilburn, 20 Mo., 806, 3090, 310: 

Newhouse vs. Goodwin, 17 Barb... 286. 258: 

Davie vs. Caivert, 5G. & J.. 269, 308, 311. 
312; 

Boyse vs. Rosshorough, 6 UW. da, Ob: 


-~ 


Peoherts vs, Trawick. 17 Ala.. aWie 


The fifth error assigned covers the refusal of the 
court to Instruct the jury as prayed in the fifth ex- 
ception (Ree., 53), which is as follows : 


“Tf the jury believe from the evidence that 
the paper writing purporting to be the last 
will and testament of Levin M. Powell is arbi 
trary and unjust and largely in favor of Harriet 
C. Stewart, and that said Stewart was the nurse 
for and held contidential relations with said 
Powell at the time of the alleged execution of 
the said Paper and for a long time prior thereto. 
and that said Stewart, as such nurse and confi 
dant, might have improperly and unlawfully in 
fluenced the testator’s mind, then, slight evi- 


dence of such unlawful influence is sufficient to 
invalidate said will, unless rebutted by other 


proot.”’ 


The purpose of this instruction was to advise the 
jury that, in considering evidence of undue influence, 
they were to consider the relation of the person 
charged with exerting it, to the testator, and to re- 
mind them that less proof of undue influence is re- 
quired where it is already proved that such person 
occupies al peculiar relation of trust and confidence, 
which is itself an influence, and where that person 
is a large beneficiary 


There was abundant testimony tending to show 
the arbitrary and unjust nature of the will. It ex- 
cludes those of his relatives with whom he was most 
intimate and friendly, and includes those towards 
whom he was hostile: it gives to Mrs. Stewart about 
twice as much as it gives to any other person; she 
held confidential relations with him, acting as his 
deputy at the Safe Deposit Vaults (Ree. 13); con 
troling his household ( Ree. 13, 46); wrote to his so- 
licitor for him in reference to the preparation of this 
will (Rec. 44); and as appears by her own letter was 
in his confidence with respect to it (Ree. 45); and 
assumed to nurse him in his illness during the time 
the will was made‘ Ree. 46, 47): even to the exclusion 
of the nurse employed for that purpose (Ree. 14, 17). 
This relation to the testator having been established 
by proper evidence, the instruction prayed should 
have been granted that the jury might consider the 
other testimony with the proper force as applied to 
one in her situation. 

1 Wh. and Tud., Ld. Cas 1274-5-6-7 : 


‘? 
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Mowry vs. Silbers, 2) Bradf. Sur., 133, 147, 
149, 151; 

Van Peli vs. Van Pell, 30 Barb., 138, 9, 40; 

Tile yr vs. Gardiner, 35 N. Y., 559; 

O Neil vs. Murray, 4 Bradf., Sur. 320 ; 

Boyd vs. Boyd, \6P. F. Smith, (Pa. ) 283, 298: 

Harrel vs. Harrel, 1 Duvall (KR’y), 208 ; 

Sears vs. Shafer, 6N. Y., 268, 271 -2-3 ; 

Newhouse vs. Goodwin, 17 Barb., 236, 58, 59: 

Hlarvey vs. Sullens, 46 Mo., 147, 152-5-4 ; 

A Hue VS. Johnson, Ot) Barb.. 4 FO % 

Dale vs. Dale, 33 N. 3. Eq., 274, 276; 


MeLaughtlin vs. Me Devitt, 68 N.Y. 
VI. 


The sixth error assigned 1s the refusal of the court 
to grant the instruction set out in the sixth bill of 
exceptions, as follows (Ree. 54): 


‘** Evidence that the said legatee. Harriet C. 
Stewart improperly influenced the testator as to 
other important matters and things than the ex- 
ecution of said will is proper to be considered by 
the jury as tending to show that she could and 
did improperly influence him to make the be 
quests in her favor or to exclude others of his 
next of kin and heirs at law, from a participa- 
tion in his estate.’ 

This instruction is but a corollary fromthe propo 
sition involved in the prayer of the fourth exception 
(Ree. 53). The inherent difficulty, if not impossi- 
bility, of proving, by direct testimony the exercise 
of undue influence over the testator as to the testa- 
mentary act itself, leaves no other field open to the 
investigation of a jury than the course of the person 
charged towards the testator In respect of other mat- 


14 


ters. Moreover, it is to be observed that the prayer 
does not seek to make such evidence conclusive, but 
merely states that it 1s proper lo be considered by 
the jury as fending to show that she could and did 
improperly influence him,” ete. 

There was testimony before the jury tending to 
show such improper influence in respect of other im- 
portant matters. She controlled him in respect to 
the management of his house (Rec., 16), as to the 
course of his reading and correspondence (Rec., 15), 
as to his medicine (Ree., 14-17), and his medical 
treatment and nursing (Ree., 14-15-17), and even 
as to his spiritual affairs (Ree., 13). By refusing 
this instruction and the one in the fourth exception 
(Ree... 53), the court, ineffeet, told the jury that they 
were conlined to the consideration of evidence di- 
rectly bearing upon the procurement of the will at 
the time of its execution. This, it is submitted, was 
manifest error, and must necessarily have prejudiced 
the caveators in the presentation of their case to the 
jury. The principle involved in the instruction was 
a proper guide to the jury and should have been sub- 
mitted to them. 

| Wh.:& Tud., Ld., Cas., 1280: 
fo. sse VS. Rossborough, 6H. L. 61: 
Lewis vs. Mason, 109 Mass. 171, 174: 


Newhouse vs. Goodwin, 17 Barb., 258. 
VI. 
The seventh error assigned is the refusal of the 
court to instruct the jury as prayed in the seventh 
exception (Rec., 54), which is as follows : 


“If the jury believe from the evidenee that 
the said Harriet C. Stewart is a beneficiary un- 
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der said will and that she was instrumental in 
procuring the preparation and execution of the 
same, and if they further believe from the evi- 
dence that at and before the execution of the 
suid will the said Stewart prevented certain of 
the next of kind or heirs-at-law of said testator, 
who are injured by said will from having access 
to him: that shortly before that time she wil 
fully misrepresented any of such next of kin or 
heirs-at-law to the said testator, they may infer 
from such circumstances that Harriet C. Stewart 
did unduly inthuence said testator in the execu- 
tion of said will.” 


The caveators offered testimony in support of all 
the elements of fact involved in this instruction ; that 
she is a large beneficiary, in fact the largest, is ap- 
parent upon the face of the will. She was active in 
procuring the preparation of the will. She sent a 
letter to Mr. Webb, in the Admirals name( Ree., 44), 
requesting him to call and settle the matter, and with 
it sent the following letter (Ree., 45), in her own be 


half: 


“My Dear Mr. Wenn: The Admiral is worrying 
over this matter. Can't vou come and make all sa/e 
at once ¢ LL knows evaclly what he wishes, ana Vou 
understand him so perfectly that you need not wait 
upon anyone else. He is again very sick and feeble 
and you will vid me very much by getting this mat 
ter off his mind as quickly as possible. The very 
worry of Waiting, my good friend, is most trying to 
one so aged. Tle has not your many occupations to 
fill his mind and time, and therefore this matter 
preys upon him. 

I beg that vou will give it vour immediate atten 
tion, as his trust and confidence in you is so un 
bounded he will not trust it toany one else, even as 
a secret, till Vou have done your part. 

Very truly, yours, H. G. STEWART.”’ 


Lf) 


She was careful to remain at home and be on hand 
when the will was executed (Rec., 16), and immedi- 
ately thereafter went into his room and asked if it 
was ‘‘all completed, now and forever.’’ (Ree., 16). 
She excluded Mrs. Brand and the Misses Weeks 
from seeing him before and after the execution of 
the will (Rec., 14, 16, 20, 21), and directed that no 
one should be admitted to the house except Mr. 
Webb (Ree. 17): and she misrepresented Miss 
Weeks to him (Ree. 21). The instruction therefore 
was inentire harmony with the evidence before. the 
jury and was designed to direct them how rightly to 
consider that evidence in connection with the other 
facts in the case if they deemed those facts proved 
to their satisfaction, and should have been granted. 

Tyler vs. Gardiner, B85 N. Y., 592, 598: 
Delafield vs. Parish, 25 N. x... O1~S0. 
1 Wh. & Tu. Ld. Cas., 1289. 
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The eightherror assigned is the refusal to grant and 
the qualification by the court of the prayer em- 
braced in the eighth bill of exceptions. The prayer 
isas follows: 


‘Tf the jury believe from the evidence that 
Mrs. Harriet C. Stewart, for the purpose of in- 
fluencing said Levin M. Powell in making his 
will raised prejudices inthe mind of said Powell 
against those who would otherwise have been 
the natural objects of his bounty and by con- 
trivanee kept him from intercourse with such 
persons, to the end that those prejudices or im- 
pressions which she knew he had thus formed 
to the disadvantage of such persons (if the jury 
so believe) might be removed, then the jury are 


entitled to eonsider [hese faets in connection 
with other facts in the case in deciding the issue 
relative to undue iniluence.”’ (Ree... 35.) 


It will be observed that all the court was asked to 
do in connection with this proposition was to tell the 
jury that they were entitled lo consider such faets. 
if thev believed them proved, in deciding the issue 
of undue influence. 

The refusal of the court to grant this manifesth 
proper instruction in the form asked, coupled with 
its subsequent qualification of it, by saving: ‘But 
such facts would not of themselves amount to such 
proof as the law requires of undue influence,sufli- 
cient to invalidate the will.’ tended to mislead the 
jury as to the proper welght to be given to evidence 
of this nature. It tended to create the ini pression 
in the minds of the jurors that such evidence was of 
trivial consequence, whereas, on the contrary, if be 
lieved by the jury, it would liave sufliced without 
more, to justify a verdict against the will. 

Tyler vs. Gardiner, 35 N. Y¥., 559, 92, 93, 94 


Delafield vs. Parish, 25 N.Y... 9A, 95 


L\ 

The ninth error assigned is the granting by the 
court of the instruetion asked by the caveatees, 
which is as follows ( Ree... 56 

“If the jury believe the evidence of Ilarriet 
C. Stewart upon the subject of undue intlnuence 
viven by her in this case, then the verdict must 
be in favor of the defendants ana 11) Support ol 
the will.”’ 

The effect of this instruction was to give undue 


prominence to the testimony of a single witness, 


iS 


thereby taking ‘from the consideration of the jury 
all the other facts in the case. The propriety of 
such an instruetion may well be doubted, even if the 
testimony referred to went to the whole ease and 
met every other fact adduced in evidence; but it is 
not easy to conceive any defence of the instruction 
in the light of the existing facts. 

The only evidence of that witness, upon that ques. 
tion, is to the effect that she never said anything to 
the Admiral in relation lo the disposition of his 
property ; never exercised or tried to exercise any in- 
fluence over his mind «as fo the disposition of his 
property, and never spoke to him on the subject of 
his will. (Ree., 47). The natural inference for the 
jury to draw, under this state of facts in connection 
with the instruction given above, was that, unless 
they believed that she had actually spoken to the 
Admiral directly upon the subject of these wills, 
and made suggestions with reference to his disposi. 
tion of his property. their verdict must be for the will. 

Few persons seeking to influence a testator would 
have the temerity to speak to him directly upon that 
subject, vet, being in sole conirol of him, having him, 
as he was ‘absolutely dependent pon Mrs. Stewart 
for information as to what went on in and outside 
the house’ (Dr. W.W. Johnston. Ree., 14),with him . 
nearly all the time she was home (Ree., 17). and in 


ny) ~ 1 Ot iie rs, Tr) keep 


& position to poison his mind 
his attention concentrated HWpon er and her rela- 
tives, to lead him to believe, by her course of 
reguiating the admission of ‘Visitors, that all, save 
she and they had deserted him, in his lust days of 
deep allliction, stricken down by disease, bereft of 
his wife, blind, bed-ridden, and helpless and. sur- 


rounded by uncontrolled servants, plied with liquor 


1) 


bv an intemperate associate—his only other assoct- 
ate being his secretary Thomas IF. Cogan, a witness 
‘to the will, employed through her influence (Ree., 
12.) and in the midst of domestie diseords which it 
took all the care of the physician to quell ( Rec., 14), 
she was thereby enabled to induce a state of mind 
which would result in the testamentary dispositions 
desired, without ever having said a word to him 
npon the subject of a will. It is this very state 
of affairs and course of conduct which the courts 
have repeatedly condemned as constituting such 
evidence of undue intluence as will alone sufhiee to 
defeat a will. 

Tyler vs. Gardiner, 35 N. Y., 592-3-4 : 

Dela fie ld vs. Parish, 2ION. ¥.. 94, 95: 


Newhouse vs. Goodwin AZ Barb... 298-0). 
X. 


The tenth error assigned is that the Court entered 
judgment for the cavetees, and admitted the said 
will to probate and record, and granted letters tes- 
tamentary to the executors therein named. 

Of course, if the issues sent for trial were not 
fairly and legally submitted to the jury by reason of 
the erroneous rulings hereinbefore fet forth, the 
Court should have set aside the verdict and granted 
anew trial, insteadof giving tinal effect to the ver 
diet as rendered, 

Itis respectfully submitted that the judgment of 
the conrt below should be reversed and a new trial 


awarded 
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SUPREME COURT OF THE UNMTED STATES, 


OCTOBER TERM, 1886. 
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Wituiam B. WEBB AND CHARLES D. DRAKE, | 


Brief for Defendants in Error on Motion to Dismiss 
or Affirm. 


Levin M. Powell, late an Admiral in the United States 
Navy, died in the city of Washington On the loth day of 
January, 1885, leaving a will bearing date October 27, 1854, 
and duly executed to pass real estate in the District. The 
inventory of the personal estate showed over 385,000.00 in 
value. The real estate amounted to about SZ0,000.00, 

The testator left neither widow nor children, and his next 
of kin were first cousins and the descendants of tirst cousins, 

On the 5th dav of February, L585, Sarah C, Colmesnil, 
a first cousin of Admiral Powell, exhibited her petition in 
the Supreme Court of this District, averring in substance, 
that the testator was not of sound mind and disposing mem- 
ory at the time the said will was made, that he was 
wholly incompetent to make a will, and that the will had 
been procured by fraud and undue influenee, 

The petitioner prayed that “appropriate issues” might be 
directed by the court “to be tried, as provided by law.” 


ad 
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Within a few days afterwards, the other plaintiffs in error 
also filed cuveats. (Sve Adl., record, pp. 1,2 and 3.) 

On the 13ih of February, 1885, an order was made by 
the special term of the said court, directing that plenary 
proceedings be had, and that issues be tried by a jury in 
the circuit court, which order and issues are as follows, to 
wit: (See adl. Record, p. 7.) 


Issues of Fact to be Tried by a Jury. 


“Upon consideration of the petition of Charles D. Drake 
and William B. Webb, propounding as the last will and 
testament of the said Levin M. Powell, a certain paper-writ- 
ing bearing date on the 27th of October, 1884, and the pe- 
tition and caveat of Sarali Courtuey Colmesnil, denying the 
sald paper-writing, is the said last will and testament of the 
said Levin M. Powell, it is this Léth day of February, 1855, 
ordered, adjudged, and decreed that the following issues be 
trausmitted to be tried ip the Circuit Court before a jury, 
VIZ: 

first. Whether the said paper-writing, purporting to be 
the jast will and testament of the said Levin M. Powell, 
bearing date on the 27th of October, 1384, was executed 
and atiested in due form of law. 

Second. Whether the conteuts of said paper-writing were 
read to or by the said Levin M. Powell at or before the al- 
leged execution thereof by him. 

Third. Whetier the said Levin M. Powell, at the time 
of the alleged signing of said paper-writing, was of sound 
and disposing mind and capable of executing a valid deed 
or contract. 

Fourth. Whether the said writing was executed by the 
said Levin M. Powell, under the influence of suggestions, 
importunities, and undue persuasions of the said Harriet C. 
Stewart, or any other person or persons, when his mind, 
from its disordered, diseased, and enfeebled state was unable 
to resist the same. | 

Fiyth. Whether the execution of said paper-writing was 
procured by fraud, misrepresentation, or undue influence or 
persuasion of the said llarriet C. Stewart, or any other per- 
son or persons, acting of their own volition or under tie di- 
rection of the said Stewart.” 
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These issues were regularly tried before a jury (Cox, 
Justice, presiding), and resulted in a verdict sustaining the 
will. During the trial exceptions were taken and reserved 
to the rulings of: the court, and a motion for a new trial 
was made based upon such exceptions, and was heard in the 
geveral term in the first instance. On the 30th of October, 
L885, the cause was heard by the general term, on the ex- 
ceptions, and the rulings of the trial court were aflirmed, 
(add. R. 6.) This verdict or findings of the jury were cer- 
tified in the usual form, to the special term, from which the 
issues emanated, 

After this certificate had been filed in the special term, 
to wit, on the 5th of November, 1885, a motion was pre- 
sented to that court by the caveators to set aside the verdict 
of the jury on the issues, because, as they alleged, the court 
on the trial of the issues improperly excluded testimony, 
and committed errors in refusing, as well as in granting, in- 
structions to the jury. (See addl. record, p. 9.) 

This motion was based upon the bills of exceptions, set- 
tled by the trial judye for the hearing of the motion for a 
new trial in the first instance in the general term, and 
these exceptions are now a part of the record in this court. 
On the following day this motion was heard and overruled 
by the special term (addl. Record, 7). On the same day 
the attorney for the caveators wrote at the foot of the said 
order a memorandum, stating as follows: 


“The caveators except to the foregoing ordey over- 
ruling their motion * * * to set aside the verdict 


of the jury upon the said issues, Kc.” (p. 8.) 


Proceeding immediately to give eflect to the verdict of 
the jury, the special term ordered that the will be admit- 
ted to probate, and that letters testamentary be issued to 
the executors named in the will (p.8); thereupon the 


+ 


caveators entered an appeal to the general term from the 
last order. (p. ¥.) 

‘The general term, on ihe 18th of February, 1886, af. 
firmed both of these orders, but, by a clerical oversight or 
misapprehension, the order was so entered as to affirm only 
the order of the special term overruling the motion of the 
caveators to set aside the verdict on the issues, thus leaving 
the appeal from the order admitting the will to probate, 
and directing that letters testamentary should issue, appar- 
ently undecided. But when this clerical error was brought 
to the attention of the court below an order was made di- 
recting that the entry be corrected. This was done on the 
first of November, 1886, several weeks after the cause was 
docketed here. (For authority for this action see Negley 
vs. Phillips, 117 U. 5S., and Elmore vs. Grymes, 1 Peters, 
469.) The record of this subsequent proceeding is also 
sanctioned by a stipulation of counsel, and has been brought 
up, and is filed bere with the record and as a part of it. 


Points and Authorities. 


The defendants in error now submit the following prop- 
Ositions of law, to wit: 


First. This court is without jurisdiction to review the 
orders and judgments complained of by the appellants. 

Second. ven if there isa color of appellate jurisdiction, 
it is manifest that the writ of error was taken for delay only, 
and that the questions upon which jurisdiction depends are 
so frivolous as not to need further argument. 

The act of Congress, approved Jane 21, 1870 (i6 Stat. 
160), relating to the Supreme Court of the District of Col- 
umbia, has an important bearing on the question of the ap- 
pellate power of this court in relation to’ decrees of 
the special term in probate matters. The first section of 
that act provides— 
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“That the several general terms and special terms 
of the circuit courts, district courts, and criminal 
courts outhorized by the act approved March third, 
eighteen hundred ard sixty three, entitled ‘An act to 
reorganize the courts of the District of Columbia, and 
for other purposes,’ which have been or may be held, 
shall be and are declared to be, severally, terms of the 
Supreme Court of the District of Columbia; and the 
judgments, decrees, sentences, orders, proceedings and 
acts of said general terms, special terms, circuit 
courts, district courts, and criminal courts heretofore 
or hereafter rendered, made, or lad, shall be deemed 
judgments, decrees, sentences, orders, proceedings, and 
acts of said Supreme Court: Provided, That nothing 
herein contained shall affect the right of appeal as pro- 
vided by law.” 


The fourth section provides that— 


“All the powers and jurisdiction by law now held 
and exercised by the Orphans’ Court of Washington 
County, in the District of Columbia, shall hereafter be 
held and exercised by the justice holding the special 
term of the said Supreme Court for that purpose, sub- 
ject always tothe same provisions as are contained in 
the fifth section of the Act of Congress, entitled ‘An 
act to reorganize the Courts in the District of Colum- 
bia and for other purposes,’ approved March third 
eighteen hundred and sixty-three.”’ 


The fifth section provides— 


“That the Orphans’ Court of Washington County, 
District of Columbia, be, and the same is hereby, 
abolished: and all laws and parts of laws, relating to 
said Orphans’ Court, so far as the same are applicable 
to said Supreme Court, are hereby continued in force, 
in respect to said Supreme Court; and all other laws, 
and parts of laws, relating to said Orphans’ Court, are 
hereby repealed:” 


These provisions seem to put the orders of the special 
term, relating to testamentary business on the same footing 


with the orders relating to the general chancery business. 
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The act of Assembly of Maryland, of 1798, (ch. 101 sub. 
ch. 15 § 18.) provides for an appes al from orders in probate 
matters to the “general court,” and declares that the de- 
osons of such appellate court shall be “final and conclu- 
sive,”’ but it has been held that the general statutes governing 
seule from the Supreme Court of the District of Columbia, 
supersede that provision. Nicholls vs. Hodges, (1 Peters 562.) 
It should seem, therefore, that this writ of error must be 
determined by us act of Congress, ot Kebrrary-te-tste 
(29 Stat. p.? Rretrardscr es sty to tt. 


The first question then is—-Is either of the ordersin —— 
made by the special term a final judgment? 

The Statutes of Maryland of force in this District, relating 
to “plenary proceedings,” and important in the discussion 


of the questions involved here are as follows: 


“ Whenever either of the parties having a contest in 
the orphans’ court shall require, the said court may 
direct a plenary proceeding, by bill or petition, to 
which there shall be an answer on oati: (or affirmation). 

* * # * x % 

“And on such plenary proceeding, all the deposi- 
tions shal! be taken in w riting, and recorded; and in 
cxse either party shall require, the court shall direct 
an issue or issues to be made up and sent to any court 
of Jaw which may be most convenient, under all cir- 
cumstances, for trying the same; and the said issue or 
issues shall be tried in the said court ot law as soon as 
may be, without any continuance longer than is neces- 
sary to procure the attendance of a witness or witnesses ; 
and the power of the court of law, and proceedings 
thereto relative shall be as hereinbefore directed re- 
specting the trial of issues; and the Orphans’ Court 
shall give judgment or decree upon the bill and an- 
swer, or upon bill, answer, deposition, or finding of the 


jury.” 
2 Kilty’s Laws, Md., Chap. 101, Sub. Ch. 14, $$ 16 
te 


Thompson's Digest, Laws D. C., p. 306, $$ 7, 8 
Dennis’ Probate Laws, D. C., p. 106 “106. 


~ 


a 
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The provision of the statute above referred to by the 
words, hereinbe/ore directed, are as follows: 


“ At the instance of either party, the court may di- 
rect an issue or issues to be tried, and the same shall 
be tried in any court of law proper for the trial, and 
most convenient under all circumstances; and the 
court of law sliall have power to direct the jury, and 
grant a new trial, as if the issue or issues were in asuit 
therein instituted, and a certificate from such court, 
or any judge thereof, of the verdict or finaing the 
jury, under tie seal thereof, shall be admitted by the or- 
phans’ court to establish or desiroy the claim or any 
part thereof.” 

2 Kilty’s Laws, of Md., Chap. 101, Sub. Ch. 8, $ 20; 

Dennis’ Probate Laws, D. C., p. 67; 

Thompson's Digest, Laws D. C. p. 53, § SY. 


It is well established by authority that by these provisions 
every question passed upon by the jury is conclusively settled 
as to the “whole world,” and that the special term bad no 
discretion, but was bound by the statute to admit the will 
to probate. 

Peggy vs. Warford, 4 Mad. 
Price vs. Taylor, 211 Md. 3 
Van. Ness vs. Van Ness, 6 Sheik 62. 


In Price vs. Taylor, the Court of Appeals of Maryland 
used the following language in reference to these provisions 
of law: 


“'The evident purpose of these provisions, was to en- 
able either of the parties to any contest, upon plenary 
proceedings, to control the action of the court, in re- 
ference to the matter in dispute, by the finding of a 
jury on issues so framed as to present the subject of 
the contest. The duty of the orphans’ court to make 
up and transmit issues to a court of law, when re- 
quired, is imperative, and it is also bound to accept 
the conclusions of the jury as final, and to make them 


effective by proper orders or decrees. Issues are made 
up, not for the purpose of aiding the court in the ex- 
ercise of its judicial functions, but to enable the party 
demanding them to ascertain, through the medium of 
a jury,a state of case which the court is bound to 
adopt, and to which its subsequent action must con- 
form. In view of the purpose contemplated by the 
provisions of the act authorizing this mode of proceed- 
ing, we may safely assume that the orphans’ court 
had no Official interest to be subserved by a trial of 
these issues, and that their subsequent disposition was 
a matter in regard to which it had neither right of 
consuitation nor control.” 


The motion to set aside the verdict of the jury on the is. 
sues was wholly futile; the caveators might, with as much 
propriety, have asked that court to reverse the judgment 
of this court, or to repeal an act of congress. It will not 
be denied that where a motion to set aside a verdict rests 
in the sound discretion of a court, the order of that court, 
denying or allowing such a motion, is not appealable ; such 
an order can not be a “final judgment” in any sense of that 
term. But the special term did not even have discretion 
in this matter. 

In any event it cannot be successfully maintained that 
an order denying a motion to set aside a verdict is a final 
judgment or decree, and it is therefore submitted that this 
court cannot review the order denying the motion to set 
aside the verdict on the issues. 


The remainder of the question presented here arises upon 
the order of the special term admitting the will to pro- 
bate and record, and directing that letters testamentary be 
issued. The controversy between the parties here relates 
exclusively to the validity of the will: but every charge 
which has been made against its validity has been submitted 
toa jury, and has been definitely and irrevocably decided 
in favor of the validity of that instrument. The law gives 
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to every person who disputes the validity of a will in the 
court below, the right to plenary proceedings, which, be- 
ing demanded, the court has no power to refuse; this law 
establishes a special mode of proceeding by which the 
charges made may be tried in a decisive and speedy man. 
ner. The verdict of the jury in such a proceeding cannot 
be set aside, except by the trial judge or the general term 
of that court. These plaintiffs in error chose this course, 
and the verdict has been found against them; they have ex- 
ercised their right of appeal to the general term, and there 
the verdict has been sustained. This verdict having been 
duly certified to the special term, the latter court had no 
discretion left ; it was bound by the statute to carry into ef- 
fect the verdict of the jury, and to admit the will to probate. 
This was not a “final” judgment or decree; the final judg- 
ment was made by the jury: the order complained of was 
only an intermediate step in carrying out, to completion, 
that which had been established by the jury. This was no 
more a final judgment than would be an order approving 
an account of an executor. In fact the order was not neces- 
sary. ‘The will needed no order to admit it to probate. 
One of the issues submitted to the jury was, whether or not 
the will ‘‘ was executed and attested in due form of law; ” 
another was whether or not the paper had been read over 
to the testator before he executed it, and both of these 
questions were answered in the affirmative. The witnesses 
to the will were called and testified, before the jury, to the 
proper execution of the instrument and to the mental capac- 
ity of the testator. (See Old Record, p. 10.) The will was 
fully authenticated by the verdict of the jury. There was 
therefore no further proof of the will necessary. As to the 
“record” of the will, it is suffieent to refer to the provisions 
of the act of 1798 (Ch. 101, Sub. Ch. 15, Sec. 9), which 
makes it the duty of the register of wills to “ make a fair 
record, in a strong bound book or books, of all wills proved 


10 


before him, or the said court, or authenticated according to 
this act.” (Thompson’s Digest, Laws D. C., 351i, § 5.) 

The order is of no more dignity and of no more conclu- 
siveness than is an order of the special term confirming a 
report made by a master in obedience to a final decree di- 
recting a sale of mortgaged premises, or directing an ac- 
count between partners. It was merely a step in the di- 
rection of carrying into effect that which had been pre- 
viously, finally fixed and settled. 


Nor can an order of a court, issuing letters testamentary 
on a will found to be valid by the verdict of a jury, be a final 
judgment or decree; the letters issue, as of course, by force 
of the statute, and is nothing more than the means by which 
the dispositions of the testator, are carried out according to 
the forms of law. It may be properly said that it amounts 
only to adesignation of the amount of security to be given, 
and the extending, on the record the evidence of an appoint- 
ment, previously made by the testator and confirmed by the 
verdict of the jury, of certain persons to execute the will. 
Such an order cannot bea /inal judgment ; such letters may 
be revoked by the special term at any time, for cause. For 
instance, by the act of 1798, (Ch. 101, Sub. Ch. 4,) several 
classes of persons are mentioned to whom letters may not be 
issued. If any person should receive letters who belonged 
to one of these ineligible classes, the letters would be re- 
voked at once by the court. Such an order is therefore not 
conclusive, and cannot be final. 

But, assuming that either of these orders was such a final 
judgment or decree as this court could review, what is 
there for this court todo? Thiscourt could not set the ver- 
dicts aside because the judgment of the general term affirm- 
ing the verdict has not been brought here for review; if it 
had been this court would be without jurisdiction to review 
it, for the reason that that judgment or decree of the general 
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term was not final. This has been settled by thiscourt. ( Van 
Ness vs. Van Ness, 6 How., 62; Brown vs. Wylie, 4 Wall. 
165.) Any judgment, therefore, of this court in this case 
would be ineffectual. In Van Ness vs. Van Ness, it was de- 
clared that a writ of error can hardly be maintained where 
the judgment of the appellate court would be ineffectual and 
nugatory.” Suppose that this order of the court below 
should be reversed, what order or direction would be given 
to that court for its guidance in further proceedings? ‘lhe 
verdict could not be disturbed, nor could any question 
touching the validity of the will be again raised on any of 
the grounds before submitted to the jury. The reversal of 
that order would still leave standing an irrevocable verdict 
and a valid will. 

It is therefore submitted, in the language of the rule, that 
even if this court has appellate jurisdiction “the question 
on which the jurisdiction depends is so frivolous as not to 
need further argument.” 

The cause should be dismissed for want of jurisdiction, or 
the judgement of the general term should be affirmed. 
ENOCH TOTTEN, 
For Defendants in Error. 
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This cause is brought here by writ of error; it 
should have been brought by appeal. It comes from 
the probate branch of the Supreme Court of the Dis. 
trict of Columbia, and is a contest over the last will 
of Levin M. Powell, late of this District. 

Levin M. Powell, an Admiral in the United States 
Navy, died in the city of Washington on the 15th 
day of January, 1885, leaving a will bearing date 
October 27, 1884, and duly executed to pass real estate 
in this District. The inventory of the personal estate 
showed over $85,000.00 in valne. The real estate 
amounted to about $20,000.00. 

The testator left neither widow nor children, and 
his next of kin were first cousins and the descend- 
ants of first cousins. 
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On the 5th day of February, 1885, Sarah C. Col- 
mesnil, a first cousin of Admiral Powell, exhibited 
her petition in the Supreme Court of this District, 
(2) averring in substance, that the testator was not 
of sound mind and disposing memory at the time 
the said will was made; that he was wholly incom- 
petent to make a will, and that the will had been 
procured by fraud and undue influence. 

The petitioner prayed that ‘tappropriate issues” 
might be directed by the court **to be tried, as pro- 
vided by law.’’ Within a few days afterwards the 
other plaintiffs in error also tiled caveats. 


. 


On the 13th of February, 1885, a decree was made 
by the speciai term of the said court (4) transmitting 
five issues to be tried in the circuit court before a 
jury. ‘These issues presented the questions of fact 
raised by the averments in the petition. 

On the 13th of Mareh, 1885,(10) an order was made 
by the circuit court that the petitioner Sarah C. Col- 
mesnil and the other caveators on the trial of said 
issues should be plaintiffs, and that Charles D. Drake 
and William B. Webb should be defendants. 

These issues were subsequently tried before a jury 
(Cox, Justice, presiding), and resulted in a verdict 
sustaining the will. During the trial exceptions 
were taken and reserved to the rulings of the court. 
A motion fer a new trial was promptly made which 
was overruled by the justice who tried the cause. 
(07.) From this decision an appeal was taken to the 
general term. On the 380th of October, 1885, the 
‘ause was heard by the general term, on a bill of 
exceptions and the rulings of the trial court were 
affirmed. (57.) The verdict of the jury was after- 
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wards certified in the usual form to the special term, 
from which the issues emanated. 

After this certificate had been filed in the special 
term, to wit: on the 5th of November, 1885, a mo- 
tion was presented to that court by the caveators to 
set aside the verdict of the jury on the issues, be- 
cause as they alleged, the court on the trial of the 
issues improperly excluded testimony, and commit- 
ted errors in refusing.as well as in granting,instrue- 
tions to the jury. (58.) This motion was based upon 
the billof exceptions, settled by the trial judge for 
the hearing of the appeal in the general term; these 
exceptions are found in the record in this court. (10. ) 
On the following day this motion was heard and 
overruled by the special term. (59.) On the same 
day counsel for the caveators wrote at the foot of the 
said ordera memorandum, stating as foliows: 


‘The caveators ercep! to the foregoing order 
overruling their motion *~ * * to set aside 
the verdictof the jury upon the said issues, de.” 
(p. oO.) 


Proceeding immediately to give effeet to the ver- 
dict of the jury, the special term ordered that the 
will be admitted to probate, and that letters testa- 
mentary beissned to the executors named in the will 
( }). DY): thereupon the caveators entered an apneal to 
the general term from the last order, and the general 
term on the Isth of February, L886, approved and 
affirmed the actionof the special term. Afterwards, 
and on the 8th day of March, 1886, the caveators 
sued out this writ of error, and on the 15th day of 
October, 1886, the transcript was filed and the cause 
was docketed tn the clerk’s office of this eourt. 
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Points and Authorities. 


This court is without jurisdiction to review this 
COLUSE be COUSE if iS 1 CORK of ey uily jurisdiction, (f nd 
cannot be brought into the SUpre me Cou) t for TECICUw ON 
awrit of error.and the motion to dismiss the writ of 


CT TOT should he granted. 


Section 691 of the Revised Statutes provides for 
bringing final judgments in c/r// actions to this court 
for review upon ivils of error, and section 692. pro- 
vides for bringing into this court for review final 
decrees in eases of equity jurisdiction by apperl. It 
it is well settled that a final decree in an equity 
cause cannot be bronght into this court for review 
by means of a writ of error. McCallum vs. Hager, 
2 How., 61: The San Pedro, 2 Wheat., 1382; Walker 
vs. Drerille, 12 Wall., 442: U.S. vs. Amholt, 105 U. 
S. 414; Hayes vs. Fischer, 102 U. 8. 121; U.S. vs. 
Circuit Judges, 3 Wall., 673: Surgett vs. Lapice, 8 
How.. 48: Brewster vs. Waketield, 22 How., 118. 

The proceedings in the special term of the court 
below, wien in the exercise of probate jurisdiction, 
are conducted by means of the same forms and inthe 
same munner and by the same justice as are those 
relating to the exercise of general chancery juris 
diction. The difference existing consists In the ex- 
tent of the jurisdiction or power exercised, one being 
limited and the other general, and in the somewhat 
anomalous circumstance that the records relating to 
the orphan’s court business are kept by the ‘‘Regis- 
ter of Wills”’ and not by the clerk of the eourt. 
The proceedings in that court having the essential 
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features of chancery proceedings, an appeal is the 
only method by which a cause of probate jurisdic- 
tion arising in the special term can be brought into 
this court for review. <A brief reference to the 
statutory provision of force in this District, in re- 
lation to the jurisdiction and proceedings in the 
‘Orphans’ Court,’* or in the special term of the Sn- 
preme Court of the District when exercising probate 
jurisdiction, will show clearly that the case is one of 


plain equity jurisdiction. 


Our testamentary laws and our orphans’ court 
were of Maryland origin. Orphans’ courts were or- 
ganized in Maryland by statute 


“For the purpose of taking the probate of 
wills, granting letters, testamentary and of ad- 
ministration, directing the conduet, settling the 
accounts of executors and administrators, secur- 
ing the rights of legatees, superintending the dis 
tribution of the estates of intestates, securing the 
rights of orphans and legatees, and administer- 
ing justice in all matters relating to the affairs 
of deceased persons, according to law.” 


In and by the same act it was provided that 


‘The orphans court shall have full power, au- 
thority and jurisdiction to examine, hear and 
decree upon ail accounts, claims and demands, 
eXisting between wards and their guardians, and 
between legatees, persons entitled to any 
distributable part of an intestate’s estate, and 
executors and administrators, avd may enforce 
obedience to, and execution of their decrees, in 
lhe same ample manner as the courl of chancery 


may.” 


Dennis Prob... Law 101. 104: 


Thompson's Digest, 302, 305 ; 

Kilty’s Laws of Md., Ch. 101, Sub. Ch. 15, 
Sec. I ; 

Kilty’s Laws of Md., Ch. 101, Sub. Ch. 15, 
~ec. 12 ; 

See also Testamentary Law of Md. (Hinkley), 

210. 


~ 


The powers and jurisdiction here granted are es- 
sentially those of an equity court; the statute 
expressly provides for compelling obedience to the 
‘“decrees’’ of the court in the same manner as a 
‘court of chancery’? may. This is a grant of clear 
equity power and jurisdiction and a classification of 
the fina! orders ot the eourt as WIecrees. 

It has long been settled that the administration 
of the assets of deceased persons, or, to use the 
language of the Maryland statute, ‘‘ administering 
justice in all matters relating to the affairs of de- 
ceased persons,’’ is oneof the most important branch- 
es of equity jurisdiction. (1 Story’s Eq. Juris.. $ 
530.) The nature of the proceedings cannot be re- 
garded as different because conducted in an Orphans’ 
Court. Aslong ago as 1827, it was decided that a 
bill of review could be maintained to review a decree 
of the Orphans’ Court of the District ot Columbia, 
and thatsuch a bill was analogous toa bill of review 
in equity. | 

Mauro vs. Ritchie, 3 Cr. C. C.. 147. 


The court of appeals of Maryland has held that the 
orphans’ courts of that State are not courts of com- 
mon law jurisdiction, and that they are not within 
the provisions of the Slalutle of Westminster, and 
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therefore, in controversies before them, parties are 
not allowed bills of exceptions. 


Mayhew vs. Soper, 10 G. & J., 366. 


By the Act of Congress of February 27, 1801 (2 
Stat., 107), the appointment of a judge of the orphans’ 
court for the County of Washington was authorized, 
and it was provided that such judge should exercise 
all the powers and perform all the duties which are 
exercised and performed by the judges of orphans’ 
courts in the State of Maryland. By the act of June 
21, 1870 (16 Stat., 160), the orphans’ court above 
provided for was abolished, and its powers and juris- 
diction were required to be exercised **by the justice 
holding the special term’’ of the Supreme Court of 
the District of Columbia. The jurisdiction in pro- 
bate matters 1s, therefore, now exercised in this Dis- 
trict by the same justice and in the same court as is 
the general chancery jurisdiction. 


The language used by this court in reference to a 
cause upon this subject, which came up from the 
State of Louisiana, is peculiarly applicable here. 
The case was brought up by writ of error instead of 
by an appeal. In dismissing the writ, the court 
said : 


‘The pleading, the orders, the decree of the 
court show, we think, so as to need no further 
argument to a mind familiar with the prineiples 
of equity jurisprudence, that the procedure is, 
in its essential nature, a foreclosure of a mort- 
gage in chancery. It has all the essential quali- 
ties of.such a suit, and it has none which is not 
usual and appropriate In such a proceeding.” 

Walker vs. Dreville, 12 Wall., 440. 


Q 


The same may be said of the proceedings in the 
special term in this cause. 

In the case of the //. S. vs. Judges, 3 Wall., 673, 
which arose under the act of March 8, 1851, providing 
for the settlement of private land claims, the proceed- 
ings were analogous to equity proceedings. ‘*The 
claims were to be determined according to the law of 
nations, the stipulations of the treaty, the several 
acts of congress in relation thereto, the laws and or- 
dinances of the government from which the titles were 
derived. The proceedings were regarded as in the 
nature of a proceeding in equity, though the analogy 
was not very close, the decision on the elaim being 
in the form of a decree.’’ It was held that an ap- 
peal was the proper method of bringing the case up 
to this court. 

In the case of Carter vs. Cutting (8 Cranch 251), 
it was held (1814) that an ‘tappeal’’ would lie from 
the sentence of the circuit court of this District af- 
firming the sentence of the orphans court of Alexan- 
dria County, Virginia, which dismissed a petition 
praying that the probate of a will be revoked. That 
‘ase is authority for the correctness of the practice 
of bringing such a case, as is this, to this court by 
uppeal. \t may safely be asserted that if an appeal 
was an effectual and proper means of bringing up 
that case to this court, a writ of error would have 
been ineffectual. There can be but one way to bring 
such a cause into this court, and if this can properly 
be done by appeal it must follow that it cannot be 
done by a writ of error. | 

On this branch of the ease it will be observed that 
the writ of error seems to be addressed and confined 
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exclusively to that part of the case which was con- 
dueted in the eireuit court on the trial of this issue. 
By a special order of that branch of the court, the 
interested parties were divided into plaintiffs and de- 
fendants, and the cause was given a number on the 
docket of the law side of that court (No. 26,081. See 
pp. 10,57.) This was for convenience. There is neith- 
er statute nor rule requiring this to be done. The 
‘*Probate’? number was 1771 (60), by which number 
the case was known in the probate branch of the court, 
the records of which are in the custody of the Regis- 
ter of Wills, as before stated. This writ of error is 
made to declare as follows: ** Because in the record 
and proceedings, as also inthe rendition of the judg- 
ment ina plea which is in the said court ™ * 
between Hamilton Ormsby * * * plaintiffs, and 
William B. Webb and Charles D. Drake, defend- 
aunts, being No. 26.031 at law, a manifest error hath 
happened,” &e., &c. This writ seems to be aimed at 
this particular portion of the ease, and seems to seek 
a review of the alleged errors of law appearing in 
the record, which occurred in the trial court when 
the issues were tried. In faet, this is precisely what 
the parties wish to xnecomplish by this writ, notwith- 
standing the fact that 11 was decided in Vow Vess 
vs. baw wWess that this could not be done. 


The decree of lhe Spe chad te Tin adm iting lhe will lo 
probate, and granting letters testamentary was made 
ii ACCOTU ANCE with lhe ie ere meuls of the statute 
and was rightly made. 


Sean Ce. nnn 
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The plaintiffs in error contend that they appealed 
to the general term from the order of November 6, 
1685, (59) overruling their motion to set aside the 
verdict of the jury on the issues, and grant a new 
trial. This is denied; an exception to an order is 
not an appeal. 

The special term was wholly without authority to 
set aside the verdict. That power is specially con- 
ferred on the law court trying the issues by the stat- 
ute, as we shall see. They did appeal to the general 
term from the decree admitting the will to probate, 
and granting letters testamentary thereon (60), and 
the sole question ia the case is: Is this decree er- 


roneous 7 


Reference to the statutes governing proceedings of 
this character will, we think, make it clear that there 
was no other course for the special term to pursue. 
It possessed ho discretion. Itt was bound by the 
mandatory terms of the statute to admit the will to 
probate and issue the letters, or in other words, to 
do just what it did do. ‘These statutory provisions 


are as follows: 


“Whenever either of the parties having a con- 
test in the orphan’s court shall require, the said 
court may direct a plenary proceeding by bill or 
petition ; 


and in ease either party shall require, the 
court shall direet an issue or issues to be made 
upand sent to vny courl of law which may be 
most convenient, under all circumstances, for 
trying the same; and the said issue or is- 
sues shall be tried in the said court of law as 
soon as may be, without any continuance longer 
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than is necessary to procure the attendance of a 
Witness or witnesses: and the power of the court 
of law, and procecdings thereto relative shall be 
as here dish fore dipected respecting the trial of 
issues; and the Orphan's Court shall give judy. 
meu Os di CLEC Mpou thie hill and “HSU, OF “pol 
hill. USIP. de position, or finding of Lhe jury” 


2 Kilty’s Laws, Md., Chap. 171, Sub. Ch. 15, 
S$ 16, 17; 
Thompson’s Digest, Laws D. C., p. 306, $s 
% 3 


Dennis’ Probate Laws, D. C.. ). LOD. 106. 


The provision of the statute above referred to by 
the words ‘* hereinbefore direeted.”’ are as follows: 


‘At the instance of either party, the court 
may direct an issue or Issnes to be tried, and the 
same shall’be tried, in avy court of law proper 
for the trial, and most convenient under all cir 
cumstanees: and the court of law shall have 
power to direct the jury, and grant a new trial, 
(is if hhie ISSUE os INSU Y Wes e aT, (/ suit lher: a7, 
instituted, and ‘1 certificate from Such eourt, or 
any Judge thereof of the verdict or tinding of the 
jury, under the seal thereof, shall be admitted 
by the orphans: court fo eslahlish or de slroy lhe 
claim or any part thereof.” 

2 Kilty’s Jaws, of Md., Chap. 101, Sub. Ch. 
8, § 20; 

Dennis’ Probate Laws, D. C. p. 67: 

Thompson's Digest Laws D. C., p. 53, § &Y. 


[tis well established by authority that by these 
provisions every question passed upon by the jury 
is conclusively settled as to the **‘whole world,’ and 


that the special term had no diseretion in this case, 


iZ 
but was bound by the statute to admit the will to 


probate. 
Pegg VS. Warford, 4 Md., 385; 
Price vs. Taylor, 21 Md., 363 ; 


Van Ne S$ VS. Lun Ness. (j llow.. 2. 


In Price vs. Taylor, the Court of Appeals of Mary 
land used the following language in reference to 


these provisions of law : 


* Theevident purpose of these provisions, was 
to enable either of the parties to any contest, 
upon plenary proceedings, to control the action 
of the court, in reference to the matter in dis- 
pute, by the finding of a jury on issues so framed 
as to present the subject of the contest. The 
duty of the orphans’ court to make upand trans- 
mit issues to a court of law, when required, is 
imperative, and 7@/ is also bound to accept lhe con- 
clusions of the jury as final, and to make them 
effective by proper orders or decrees. Issues are 
made up, not for the purpose of aiding the court 
in the exercise of its judicial functions, but to 
enable the party demanding them to ascertain, 
through the medium of a jury, a state of case 
which the court 7s bound to adopt, and to which 
its subsequent action must conform. In view of 
the purpose contemplated by the provisions of 
the act authorizing this mode of proceeding, we 
may safely assume that the orphans’ court had: 
no Official interest to be subserved by a trial of 
these issues, and that their subsequent disposi- 
tion was a matter in regard to which it had 
neither right of consultation nor control.” 


These provisions of the statute were fully consid- 
ered by this conrt in Vaw WVess vs. Van Ness, above 
cited. The opinion of the eourt was delivered by 
the Chief Justice who was familiar with the practice 
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and proceedings under these testamentary laws in 
the Maryland courts. Speaking of the power and 
duty of the orphans’ court in reference to the find 

ing of the jury ina ease like the present, the court 
said : 

“Ttis trne the orphans’ court has no power 
to grant a vew trialand is bound to consider the 
fact to be as found by the jury; and consequently 
the judgment of that court must be against the 
plaintiff, But the matter in contest in the or- 
phans’ court is the right to the letters of admin 
istration. And it is the province of that court 
to apply the law upon that subject to the fact, 
as established by the verdict of the jury and to 
make their decree accordingly.”” (6 Hlow., 67.) 


The plaintiffs in error appealed to a jury by de 
inanding issues; they had by law an absolute right to 
this jury trial, and they got it; the verdict was ren- 
dered against them; they then alleged errors and ap- 
pealed to the general term, and the verdict was there 
sustained. The verdict was then sent to the special 
term according to law, and the decree, now com. 
plained of, necessarily followed because the statute 
required that it should follow. The special term, 
without looking beyond the finding of the jury, 
had no discretion; it was bound to enter this decree 
und it could enter no other. (nv other decree 
would have been erroneous and an abuse. It may 
well be said that the decree is the decree of the stat- 
ute and not of the court. 

ut the truth jis that while this proceeding is in 
form a complaint against the deeree of the special 
term, it isin reality an attack upon the verdict of 
the jury, and the rulings of the trial court and 


ee he ae 
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general term. It isan invitation to this court to 
examine matters of fact and law in the exercise of 
its appellate power over tiie decree, which the special 
term was by law forbidden to consider in entering 
the decree, and to render judgment according to the 
extraneous matters. 

In the ease of Van Ness vs. Van Ness, 6 How. 62, 
the attempt was made to bring the cause into this 
court by means of a writ of error for review of the 
proceedings of the law court which tried the issues 
sent out by the orphans’ court; in Brown vs. Wylie, 
4 Wall, 165, the writ of error was sued out to bring 
up for review, the order of the general term affirming 
the proceedings of the law court which tried such is- 
sues. Both of these writs were dismissed, because 
the order, judgment or decision as to which error 
was alleged, was not fal. To avoid this result the 
parties in this canse went back to the special term, 
holding court for probate business with the bill of 
exceptions attached to a motion to set aside the ver- 
dict, and on the strength of the alleged errors con- 
tained in and disclosed by this bill of exceptions. 
On this paper they sought to resist the making of the 
decree on the verdict as required by law, and to allege 
error in the special term and by this cireuitous and 
indireet method they hope to secure in this court 
the review of the proceedings of the law court which 
tried the issues. In other words, they seek to secure 
a review, by this court, of the alleged errors in the 
rulings. of the court which tried the issues by alleg- 
ing error in the finai deeree of the special term. 
This cannot be done; the special term could not con- 
sider the bill of exeeptions. If it is true, as was 
said by this eourt in Vaw Ness vs. Van Ness. that 


ho 


the special term was bound by the verdict, then this 
court is also bound by it. If the special term could 
look only at the verdict, without considering the 
proceedings which led to it in the law court, then 
this court can do no more. In the exercise of ap. 
pellate jurisdiction this court cannot look beyond 
the facts which were before the special term for its 
consideration, at the time the decree comp ained of 


was entered. 


Kven if it shall be coneeded that the plaintiffs have 
been aggrieved and that they ought to have relief, 
it would be difficult to see how a remedy could be 
applied now, they having failed to convince the two 
courts having power over the verdict, of the justice 
of their complaints. What direction could this court 
give as to the further proceedings in the eause, in 
the event of a reversal of the action of the court 
below / 

In the ease of Van Ness vs. Van Ness, when dis- 
cussing the consequences of reversing the judgment 
of the circuit court on the trial of such issues the 
chief justice said : 


“Tf the judgment of the cirenit court was re- 
versed, and a reasre de noro awarded, it would 
not alter the decree in the orphans’ court. 7'haf 
court is ced wire / hy lau lo aot Mponw bhi nding 
Of the jury, and not upon the judgment of the 
circuit court. And the reversal of that judg- 
ment and a new finding would not authorize the 
orphans’ court to ieeall the judgment it had 
civen and was bound to give, upon the original 
verdict certified by the cireuit court.” cp. 68, 
Oo). ) 
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Thereis no error shown in therecord of the trial in 


lhe law court. 


Theexceptions numbered one, twoand three( Record, 
pages 10, 11), are based on the exclusion of evidence 
offered by the caveators. The caveators attempted to 
show by a witness produced for the purpose, that the 
testator had at some time told such witness that he 
(the testator) had ‘* received the bulk of his estate by 
breaking the will of his grandfather.”’ This was ex- 
cluded, and constitutes the ground of the first excep- 
tion. We submit that this evidence was properly ex- 
eluded. The caveators have no right to object to the 
title of the testator to the property devised and _ be- 
queathed ; it is enough that they object to the man- 
ner of its distribution. Howcan it be material here 
whether the testator obtained the property in one 
way orin another? Neither the nature of the title 
of the devisor to the property in question, nor the 
method of acquiring such property by him, can 
enter into the controversy concerning the validity of 
his will, nor can they form any ground of exception 
in the case before the court. Objection must be made 
and sustained to the manner of the distribution made 
by him of such property to form any valid ground 
of complaint in this controversy. It cannot ‘be ma- 
terial how or from whom the testator acquired his 
property, and the court below very properly ex- 
cluded the testimony offered. 


The second and third exceptions are based upon 
the supposed right of the caveators to give in evi- 
dence, In support of the charge of undue influence 
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alleged against Mrs. Stewart one of the principal 
legatees, declarations alleged to have been made by 
her after the execution of the will. Such declara- 
tions, if made by her, could not in any way be com 
petent evidence, she not being a party to the cause. 
If snech declarations could affect or invalidate a will, 
the power of disposition of property by will would 
be at the merey of a loquacious or a dishonest lega- 
tee, no matter how small his legacy might be. 
Mrs. Stewart might have obtained this supposed 
information concerning the contents of the will in 
many entirely innocent ways, which will readily 
suggest themselves. Counsel who drew the will 
might have told her of the wil) and its legacies, or 
might have told others, who might have told her. 
There is no suggestion, and there was no offer to 
prove that Mrs. 8S. obtained this information im- 
properly. 


The matters relied on in the second exception, we 
submit, are wholly immaterial. What Mrs. Stewart 
said to these persons, after the date of the will, dur- 
ing the last sickness of the testator, touching her 
satisfaction or dissatisfaction with the provision of 
the will can have noweight. S/a/ler vs. Bumstead, 
99 Mass., 127, is authority for this, and in addition 
to this, the counsel for the appellants fully cross- 
examined Mrs. Stewart on this very point. (50.) 
They might have recalled Miss Condon, and inquired 
of her as to this matter, but after the collision be- 
tween that witness and Dr. Addison, they probably 
preferred not to recall her. 

The same remarks are applicable to the matters 
referred to in the third exception. Mrs. Stewart was 


is 


also cross-examined fully as to this alleged conver- 
sation with Mr. Thruston, as were both the Weeks 
girls, and the caveators had the benefit of the evi- 


dence. (50.) 


The fourth exception contains a statement of the 
testimony, and includes one prayer offered by the 
caveators which was rejected by the court. This 
prayer (53) was intended to tell the jury that if the 
undue influence existed prior to and near the time of 
the execution of the will, they, the jury, might infer 
from that fact, that the will was executed under the 
presumed continuance of such influence. This does 
not represent the law as established by the authori- 
ties. The law is well settled by a long series of de- 
cisions that the undue influence must have been ex- 
erted at the very time of the execution of the will. 
The influence which will avoid and annula will must 
be a present constraint, sufficient to overcome the 
free agency of the testator at the time the will was 
made, and such influence must have operated upon 
the mind of the testator at the very moment of his 
signing the will. 

Layman Vs. Conrey Ha’7r., 60 Md., 286: 
1 Redf. on Wills, 534, 524: 
hichert vs. Flowry, 143 Pa. St., 46. 


The fifth and sixth exceptions are submitted with- 
out argument. Counsel will hardly insist upon these 
instructions here. 

The prayer in the seventh exception is, in part at 
least, based upon an assumption of facts. There is 
absolutely no evidence in the record tending to show 
that Mrs. Stewart was in the slightest degree ‘ in- 


strumental in procuring the preparation and execu 
tion’ of the will. 

In regard to the second paragraph of the prayer 
set out in this exception, it may be said that there 
is no intimation that Mrs. Stewart improperly ‘‘pre 
vented”’’ any of the next of kin or heirs-at-law of 
the testator injured by the will *‘from having access 
to him.’’ But even if she did exclude them, it may 
have been in obedience to the directions of the testa 
tor’s physicians, and necessary for his welfare. If 
so, it would have been her plain duty to exclude 
visitors whether next of kin or otherwise. 

The last paragraph of this prayer is also unsup- 
ported by evidence. There is not a word of proof 
tending toshow that Mrs. Stewartever misrepresented 
any one of the next of Kin, or heirs-at-law, to the 
testator. 

But even if the assumptions upon which the prayer 
proceeds were founded upon evidence, it would not 
be proper to instruct the jury that they might ‘‘in. 
fer from such circumstance that Mrs. Harriet C. 
Stewart did unduly influence said testator in the 
No court could permit a ver 


execution of his will.” 
All 


dict, founded upon such inferences, to stand. 
presumptions are in favor of the will, and they must 
be overcome by proofs. 

The only objection which seems to be taken to the 
action of the court upon the prayer in the eighth ex 
ception (55) is to the modification made by the court, 
The court here authorized the jury to consider cer 
tain circumstances in their examination of the case, 
but told them that these facts standing alone would 
not be sufficient proof of undue influence to invall 
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date the will. This, it is submitted, was a sound 
exposition of thelaw. But where is there in the rec- 
ord any evidence tending to show that Mrs. 8. ‘‘va/sed 
prejudices in the mind of said Powell against those 


who would otherwise have been the natural objects of 


his bounty? Against whom did she raise such preju- 
dices? Who were the nafural objects of the testator’s 
bounty ? The nearest relations were first cousins ; is 
a man’s first cousin the natural object of his bounty ¢ 
If so, are second and third cousins also? The Weeks 
girls were fhird cousins, and, it may properly be 
added, not favorite cousins. 


The prayers set out in the ninth and tenth excep- 
tions relate to the question of undue infiuence, and, 
it is submitted to the court that they properly apply 
the law to the case as it then stood. 

It is in proof that the testator in this case made 
three wills, one in 1881 (35), another in 1882 (21), 
and the present will of October 27, 1884. By the 
first will he gave to Mrs. Stewart $10,000. By the 
second will and the second codicil he gave het 
$10,000 and one-third of the residuum. By the 
third and last will Mrs. Stewart gets 810,000, and 
one-ninth (9th) of the residuum, and the residuum 
is diminished by the dwelling house, worth $20,000, 
which was devised for the benefit of the college. The 
loss of Mrs. Stewart by the making of the last will, 
which is alleged to be the result of her undue in- 
fluence over the mind of the testator, is $9,666.66. 
The jury was asked to believe, and we are asked 
to believe, that Mrs. Stewart exerted an undue and 
unlawful influence on the mind of her kinsman in or- 
der to lessen her bequests to the extent of 89,666.66! 
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The writ of error should be dismissed. If this 
cannot be done then the decree of the court below 
should be aflirmed. 

ENOCH TOTTEN, 
WM. B. WEBB, 
Kor Defendants in Error. 
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PRENTISS D. CHENEY VS. JACOB LIBBY. 1 


1 Pleas before the Honorable David J. Brewer, judge of the 
circuit court of the United States for the eighth judicial 
circuit and district of Nebraska, at the term of November, A. D. 
— 
Be it remembered that on the 26th day of February, 1887, a bill 
was filed in the office of the clerk of said circuit court; which said 
bill is in words and figures following, to wit: 


In the Circuit Court of the United States for the District of Nebraska. 
Jacos Linsy, Complainant, vs. Prentiss D. CHeney, Defendant. 


To the honorable judges of the circuit court of the United States for 
the district of Nebraska: 

Your orator, Jacob Libby, as complainant herein, respectfully 
complains and shows unto your honors that he is a citizen and res- 
ident of the State of Nebraska; that the defendant, Prentiss D. 
Cheney, is a citizen and resident of the State of Illinois, and that the 
matter or property involved in this controversy, as below set forth, 
exceeds the sum or value of five thousand dollars exclusive of costs. 

Your orator further represents that on or about the 28th day of 
May, 1880, then being the owner and seized in fee simple of the 
real estate below mentioned, said defendant, Prentiss D. Cheney, 
made and entered into a contract for the sale of said real estate with 
your orator, whereby said defendant sold and agreed toconvey to your 
orator said real estate, which is described as follows: All of section 

twenty-six and allof section twenty-seven, all in township five 
2 north of range eight east of the sixth principal meridian, lying 

and being in the county of Gage and State of Nebraska ; said 
contract was reduced to writing and was, on or about the day last afore- 
said, executed and signed in duplicate by both said defendantand your 
orator, and each delivered to the other a duplicate original of the 
same. Said written contract provides that the purchase price of said 
land agreed to be paid to said defendant by your orator and received 
by defendant from your orator for said lands was eight thousand 
nine hundred and sixty dollars, to be paid as follows: Sixteen hun- 
dred dollars was to be paid at the execution and delivery of said con- 
tract and the balance to be paid in ten annual payments, at the 
times specified, in eighteen promissory notes of even date with said 
contract, eight of which were for nine hundred and twenty dollars 
each, and to become due, respectively, in three, four, five, six, seven, 
eight, nine, and ten vears’ from their dates, and were for the balance 
of the principal of said purchase-money. ‘Theother ten notes were for 
the annual interest on the unpaid principal and were as follows: First 
note for $441.60; second note for $441.60; third note for $441.60; 
fourth note for 8386.40: fifth note for$331.20; sixth note for $276.00 ; 
seventh note for $220.80; eighth note for $165.60; ninth note for 
$110.40,and tenth note for $55.20, and due, respectively, in one, two, 
three, four, five, six, seven, eight, nine, and ten years from their date. 
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All of said notes, both for principal and interest, were made payable 
at the oftice of Russell & Holmes, Tecumseh, Nebraska, without interest 
before due and with ten per cent. interest after maturity, all of 
which is also provided in said contract. Said contract further 
provided that said defendant should pay the taxes on said land for 
the year 1879 and all prior years, and that your orator 
3 should pay the taxes on the same for the year 1880 and all 
subsequent years, and that your orator should break two hun- 
dred acres on said tracts during the year 1880, if the weather would 
permit, and build a frame house 16 x 20 feet on said land, and also 
a frame dwelling-house on said lands, one and one-half stories high, 
during the year 1880. Said contract further proyides that in case 
said Libby should pay or cause to be paid, either by himself or his 
assigns, the several sums of money as above specified and should do 
and perform all and singular the agreements and stipulations afore- 
said after their true tenor and effect, then said defendant covenanted 
and agreed to make, execute, and deliver to your orator, his heirs 
or assigns, a deed conveying said lands to him in fee simple, with 
the ordinary covenants of warranty, reserving and excepting the 
right of way which may be demanded for public use for railways or . 
common roads. Said contract further provides that whenever one- 
half of the purchasc price mentioned shall be paid, with all accrued 
interest and taxes, said Cheney shall execute and deliver the deed 
as therein contractea for aud take notes and a mortgage for the re- 
maining payments, which shall run the unexpired term, as therein 
fixed. Said contract further provides that said defendant should 
deliver possession of said land to your orator immediately upon the 
execution of said contract thereunder. A duplicate original of said 
contract was duly executed, acknowledged, and delivered by said 
defendant to your orator on the day first aforesaid, and your orator, 
on the 26th day of June, 1880, filed-the same for record in the office 
of the county clerk of Gage county aforesaid, and the same was then 
duly recorded in Book “D” of the 1iscellaneous recerds of said 
county, ot page 519, and for greater certainty a copy thereof 
4 is attached hereto and filed herewith, marked “ Exhibit A,” 
and is referred to hereby. 

Your orator further avers that immediately after the execution of 
said contract as above mentioned he, with the consent of said de- 
fendant, took possession of said lands thereunder and in pursuance 
thereof, and he, together with those claiming under him, has been 
in actua! possession and occupaney of said lands ever since and still 
is In such possession under said contract. Your orator, during the 
season of 1880, did all the breaking and built the houses and did 
and made all other improving of and improvements upon said land 
mentioned in said contract. At the exeeution and delivery of said 
contract as above mentioned your orator paid sixteen hundred dol- 
lars of the purchase-money for said land, as mentioned and provided 
in said contract. Your orator has also punctually paid the taxes of 
1880 and of all subsequent years on said land. 

Your orator has always and ever since the execution of said con- 
tracs punctually paid each note above mentioned and mentioned in 
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said contraet, both for principal of the purchase-money for said land 
and for interest as the same become due, and in consequence of such 
payments defendant promptly cancelled and surrendered all such 
notes maturing on and before May 28th, 1884. On the 28th day of 
May, 1885, your orator promptly paid the two notes, one for princi- 
pal and the other for interest, mentioned in said contract maturing 
on that day, at the bank or office of said Russell and IHolmes, where 
the same were made payable, and demanded said notes, but the 
same were not surrendered by defendant, but wrongfully retained 
by him in violation of his said contract, but your orator left the 
full amount of said notes in cash, at said office of Russell 
oD and Holmes, for and to be paid to said defendant when he 
surrendered said notes, and said amount has remained at said 
office for said purpose ever since. On the 19th day of August your 
orator tendered, at said office of Russell and Holmes, to said defend- 
ant one hundred and twenty dollars more on said purchase-money, 
and left the same, in gold coin, at said office for said de- 
fendant, to be applied on said purchase-money, and tendered 
a mortgage on said land to secure the remaining unpaid por- 
tion of said notes for principal and interest executed by your 
orator and wife; and your orator then and there offered to fully 
do and perform all and singular the other agreements of your 
orator mentioned in said contract to entitle him to said deed, and 
demanded a deed, such as is provided for in said contract, convey- 
ing said land to your orator from said defendant. Your orator avers 
that said one hundred and twenty dollars, together — such part of 
said purchase-money theretofore paid, aggregated one-half of said 
purchase-money and all interest then due and all taxes due, but said 
defendant then refused and still does refuse to make and deliver 
said deed. On the 28th day of May, 1586, your orator paid, at said 
office of Russell and Holmes, the full amount of the two notes men- 
tioned in said contract, then coming due, in cash and demanded 
said notes, but defendant refused to surrender said notes then ma- 
turing, and said amount to pay same in full was left by your orator, 
in cash, at the said office, to be paid to defendant on the surrender 
of said notes, and the same has remained at said office for that pur- 
pose ever since. 
The aggregate amount of said purchase, so paid as above men- 
tioned by your orator, is largely more than one-half thereof, as men- 
tioned in said contract, and all the interest and taxes due. 
6 Said orator has fully done and performed each and every 
obligation, promise, or undertaking in said contract men- 
tioned to entitle him to said deed; and on the 4th day of February, 
1887, your orator again offered to deliver to defendant a mortgage 
upon said land to secure the unpaid portion of said purchase-monev 
and interest, and offered to fully perform all his obligations in said 
contract mentioned. and demanded said deed, and on February 7th, 
1887, said defendant refused and still does refuse to make and de- 
liver the same. 
Your orator further avers that after he took possession of said 
lands under said contract, with the full knowledge and consent of 
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said defendant, he began improving the same and since then he has 
broken out and reduced to cultivation twelve hundred acres of said 
lands; he has built houses and other buildings thereon ; he has 
built and erected fences, barns, and other improvements thereon, all 
of a substantial and permanent character and constituting perma- 
nent improvements to said land, of the aggregate value of fifteen 
thousai.d dollars. 

Your orator further avers that unless this court will take cogni- 
zance of this whole matter and compel a specific compliance and 
performance on the part of said defendant with and of his obliga- 
tions named in said contract your orator will be left entirely with- 
out adequate relief. 

Your orator hereby tenders and offers to deliver to said defend- 
ant a good and sufficient mortgage on said land to secure the un- 
paid and unmatured notes mentioned in said contract as this court 
inay direct, and offers to fully and specifically perform and fulfill 
each and every obligation in said contract named necessary to be 
performed by him asa condition precedent to the execution and 
delivery of said deed or as may be directed by this honorable 

court. 
7 Forasmuch, therefore, as your orator is without adequate 

remedy in the premises, except by filing this bill of complaint, 
he prays that your honors will take cognizance of this whole matter; 
that said defendant, Prentiss D. Cheney, be required to full, true, and 
direct answer make hereto, though not under oath, answer under oath 
being hereby expressly waived; that on a full and final hearing 
hereof said defendant be, by decree of this court, compelled and re- 
quired to fully and specifically perform his several agreements, 
promises, and undertakings in said contract mentioned, and make, 
execute, acknowledge, and deliver to your orator a good and sufficient 
warranty deed conveying to your orator said lands, to wit, sections 
twenty-six (26) and twenty-seven (27), in township five (5) north, of 
range eight (5S) east, in the county of Gage and State of Nebraska, in 
fee simple, wii!in a short day to be fixed by the court, and that in 
default of full compliance with said decree within the time fixed by 
the court that the decree of this court shall stand for and operate 
and have the full force and effect of such deed; that said defendant 
be required and adjudged to pay the costs of this suit, and that your 
orator may have such further order, relief, or decree as to the court 
may seem proper and as in law or equity he may be entitled to. 
And may it please your honors to grant unto your orator the most 
gracious writ of subpcena, to be issued under the seal of this court, 
directed to said defendant, Prentiss D. Cheney, therein and. thereby 
commanding him, on a certain day and under a certain penalty to 
be named therein, personally to be and appear before the court, then 
and there to answer all and singular the premises and to abide and 
stand by and perform such order and decree therein as to the court 
may seem meet. 
SAMUEL P. DAVIDSON, 

Solicitor for Complainant. 


§ | A. H. BABCOCK, Of Counsel. 


) 
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Attached to said bill is Exhibit “A,” in words and figures follow- 
ing, to wit: 
“Exuipir A.” 


This indenture, made this 28th day of May, in the year of our 
Lord one thousand eight hundred and eighty, between Prentiss D. 
Cheney, an unmarried man, of Jersey county, Illinois, party of the 
first part, and Jacob Libby, of Mills county, State of lowa, party of 
the second part, witnesseth: That in consideration of the stipula- 
tions herein contained and the payments to be made as herein speci- 
fied, the first party doth by these presents demise and let to the 
second party the possession and use of the land herein mentioned, 
and also contracts, bargains, and agrees to sell to the said second 
party said premises, situate and being in the county of Gage, in the 
State of Nebraska, known and described as follows, to wit: All of 
section twenty-six (26) and all of section twenty-seven (27), both 
in township five (5) north, in range eight (8) east, of the sixth 
principal meridian. The sum agreed upon for the possession, use, 
occupancy, and control of said land is $1,561.60 yearly, which is 
represented and included in the notes executed by said second party, 
described herein, and also the whole amount of the taxes that are 
or may be assessed against said land. The purchase price of said 
land is eight thousand nine hundred and sixty dollars, of which 
payment has been made of sixteen hundred dollars at the execution 
of this contract. The balance is to be paid, without notice or de- 
mand therefor, in ten annual payments, at the times specified in 
eighteen certain promissory notes of even date herewith, signed by 

Jacob Libby, payable to the order of P. D. Cheney. 
9 One note for nine hundred and twenty dollars, due in three 

years after date; one note being for nine hundred and twenty 
dollars, due four years after date; one note for nine hundred and 
twenty dollars, due five years after date, and five other notes for 
$920 each, due in six, seven, eight, nine, & ten years. after date, which 
eight are the principal notes, the other ten notes being for the yearly 
interest, viz., first note, $441.60; second note, $441.60; third note, 
$441.60; fourth note, $586.40; fifth note, $531.20; sixth note, $276; 
seventh note, $220.80; cighth note, $165.60; ninth note, $11040; 
tenth note, $55.20, due, consecutively, in one, two, three, four, five, 
six, seven, eight, nine, and ten years after date, all payable at the 
ottice of Russell and Holmes, in Tecumseh, without interest before 
due and with ten percent. per annum after maturity; and the said 
second party, in consideration of the premises, hereby agrees to 
make punctual payments of the above sums of principal and inter- 
est as each of the same, respectively, becomes due, and will also reg- 
ularly and seasonably pay all the taxes and assessments against said 
land ; Cheney is to pay taxes of 1879, and agrees to warrant and 
defend against all taxes of all prior years. 

Libby is to pay taxes of 1550 and all subsequent years; Libby 
is to break two hundred acres on said tracts during the year 1880, 
weather permitting; Libby is to build a frame barn of 16 feet by 
20 feet during the year 1880 on said tracts; Libby is to build a frame 
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dwelling-house of a story and a half during the year of 1880 on said 
tracts. Incase the second party, his legal representatives or assigns, 
shall pay the several sums of money aforesaid punctually and at the 
times above limited and shall strictly perform all and singular 

the agreements and stipulations aforesaid after their true 
10 tenor and intent, then the said first party covenants and agrees 

to make and execute unto the said second party, his heirs or 
assigns (upon request and the surrender of this contract), a deed con- 
veying said land in fee simple, with the ordinary covenants of war- 
rauty, reserving and excepting the right of way that may be de- 
manded for public use for railways or common roads; and it is 
hereby agreed and covenanted by the parties hereto that time and 
punctuality are material and essential ingredients in this contract ; 
and in case the second party shall fail to pay the taxes, or if the land 
shall be sold for taxes, or if said second party shall fail to make the 
payments of money for priacipal or interest or to make improve: 
ments as herein agreed, upon the terms and at the times herein lim- 
ited, and to perform and complete all and each of the payments, 
agreements, and stipulations herein mentioned, strictly and literally, 
without any failure or default, then this contract, so far as it may 
bind said first party, shall become null and void, and all the rights 
and interest hereby created or then existing in favor of the said sec- 
ond party or derived from him shall utterly cease and determine, 
and the right of possession and all equitable and legal interests in 
the premises hereby contracted shall revert to and revest in said 
first party without any declaration of forfeiture or any act of re- 
entry or any other act of said first party to be performed, and with- 
out any right of said second party of reclamation or compensation 
for moneys paid or services performed; and in case of the forfeiture 
or annulling of this contract the said second party shall still be 
bound and liable to pay all taxes then due or assessed against 
said land ; also all installments of principal or interest that may then 

be due on this contract, to be regarded and considered as rent 
11 fur the use of said land; also no fixtures or improvements, 

temporary or permanent, shall be removed from said land ; 
and the said first party shall have the right, immediately upon the 
failure of the second party to comply with the stipulations herein, 
to enter upon the land aforesaid and take immediate possession 
thereof, together with all the fixtures, privileges, and appurtenances 
thereon or in anywise thereunto belonging or appertaining; and the 
said second party hereby covenants and agrees to surrender unto 
the said first party or his order or his assigns the said land and appur- 
tenances without, delay or hindrance, and no court shall relieve the 
said second party from a failure to comply strictly and literally 
with this contract. It is further agreed and understood that when- 
ever one-half of the purchase price mentioned shall be paid with 
all accrued interest and taxes the said first party shall execute the 
deed as herein contracted for and take notes and a mortgage for the 
remaining payments, which shall run the unexpired time, as herein 
fixed. No modification or change of this contract can be made ex- 
cept by entry hereon in writing signed by both parties. An over- 
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sight or omission of the first party to take notice of any default of 
the second party shall not be deemed a waiver of their right so to 
do at any time. 

And it is further stipulated that no assignment of the premises 
or of this contract shall be valid unless with the written consent of 
said first party and by endorsement of the assignment hereon. 

Time is hereby declared by the parties hereto to be the essence of 
this contract, and a failure on the part of the second party to make 

the payments mentioned, to do and perform all the cove- 
12 nants, to comply with all the agreements herein expressed 

and by him agreed to be performed strictly according to the 
terins, boundaries, and limits of time herein mentioned or either or 
any of them fully and completely, shall immediately work a for- 
feiture of all the rights and interests and claims of the said party 
of the second part in and to the land herein mentioned and every 
part thereof, together with all the crops thereon ; and in case of for- 
feiture the said second party binds himself and representatives to 
give up immediate possession of all said tract of land whenever a 
demand is made therefor by the said party of the first part or their 
legal representatives. 

And upon non-performance of the covenants herein mentioned, 
or a failure to make the payments as herein specified or any of them 
at the time promised, all the rights and privileges provided in this 
contract, giving to said second party the right to purchase the land 
mentioned, shall immediately terminate, and thereafter his rights 
hereunder shall be the rights of a tenant and he shall hold the land 
under this contract as a lease, and he shall be liable and subject as 
a tenant under the statute regulating the relations between landlord 
and tenant, and the first party may enforce the provisions of this 
contract and also recover possession of the land, with all the fixtures, 
privileges, crops, and appurtenances thereon, as if the same was held 
by forcible detainer. 

In testimony whereof the said party of the first part has signed 
these presents in duplicate, and the second party has hereunto set 
his signature the day of the date hereof. 

P. D. CHENEY. 
JACOB LIBBY. 


In presence of— 


MORRIS R. LOCKE, 
JAMES STUART, 
As to signature of Jacob Libby. 


13 STATE OF ILLINOIS, } 
. ¥ » 88 
Jersey County, fj 


On this 28th day of May, A. D. 1880, before me, Morris R. Locke, 
a notary public in and for said county, personally appeared Prentiss 
D. Cheney, well known to me to be the identical person who signed 
the foregoing contract, and he acknowledged the same to be his vol- 
untary act and deed for the uses and purposes therein set forth. 
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Witness my hand and official seal on the date last aforesaid. 
[SEAL. ] MORRIS R. LOCKE, 
Notary Public. 


Endorsed: Bond for deed. Prentiss D. Cheney to Jacob Libby. 
Dated May 28, 1880, sees. 26 & 27,5, 8. State of Nebraska, county 
of Gage, ss: Filed for record June 26th, 1880, at 11 o’clock a. m. 
Entered in numerical index June 26th, 1880. Recorded in Book 
D of Misc. Records, page 319. , county clerk and ez officio 
recorder. 

Upon the back of said bill and exhibit appear endorsements in 
words and figures following, to wit: I hereby enter myself security 
for costs in the within-entitled cause Feb. 24th, 1887. Warren H. 
Holmes. Security for costs approved by me this 26th day of Feb- 
ruary, 1887. Elmer D. Frank, clerk. No. 365, L. Jacob Libby 
vs. Prentiss D. Cheney. Bill & exhibits. Filed Feb. 26, 1887. 
Elmer D. Frank, clerk. §S. P. Davidson, sol. for pl’ff. A. H. Bab- 
cock, of counsel. 


Thereupon, afterwards, to wit, on the 6th day of April, 1887, an- 
swer was filed in said case; which said answer is in words and fig- 
ures following, to wit: 


Answer of P. D. Cheney, Defendant, to the Bill of Complaint of Jacob 
Libby. 


Circuit Court of the United States for the District of Nebraska. 


14 Jacos Lippy, Plaintiff, 
vs. 


Prentiss D. Coeney, Defendant. 


This defendant, now and at all times hereafter, saving and reserv- 
ing unto himself all benefit and advantage of exceptions which can 
or may be had or taken to the many errors, uncertainties, and other 
imperfections in ihe said complainant’s bill of complaint, contained, 
for answer thereunto or unto so much and such parts thereof as this 
defendant is advised is or are necessary for him to make answer 
unto, this defendant for answering, saith— 

That on and before the 28th day of May, 1880, he was the owner 
and was seized in fee simple of the real estate in the bill of com- 
plaint described, and further admits that on said date there was 
made and executed by and between this defendant and the com- 
plainant a certain contract relating to said premises, but defendant 
denies that said contract was a bargain and sale of said premises to 
the complainant, but avers the fact to be that by said contract this 
defendant did only demise and let to said complainant the posses- 
sion and use of the iands therein described, as more fully appears 
by the terms of the contract itself, a copy of which is attached to 
the complainant’s bill of complaint. 

This defendant, further answering, saith that by the terms of the 
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contract the complainant agreed to make “ punctual payments” of 
said sums of money, principal and interest, as each of the same be- 
came respectively due, and would also regularly and seasonably pay 
all taxes and assessments against said lands. 

The defendant further saith that it was further agreed in said 
contract that if the complainant should pay the several sums of 

money “punctually and at the times above limited and shall 
15 strictly perform all and singular the agreements and stipula- 

tions” in said contract, then the complainant will be entitled 
to a deed of conveyance from the defendant, and not otherwise. 

Defendant further saith that it was further agreed in said contract 
that “time and punctuality are material and essential ingredients ” 
in said contract. 

Defendant further saith that it was further provided in said con- 
tract that if the complainant should fail to make the payments of 
money for principal or interest at the times in said contract limited or 
should fail to perform and complete each of the payments and stipu- 
lations therein contained, strictly and literally, without any failure 
or default, then this contract, in so far as it bound this defendant, 
should become null and void, and all the rights and interests in 
said contract created or then existing in favor of the complainant 
should utterly cease and determine, and the right of possession and 
al] equitable and legal interests in the premises of the complainant 
should revert to and revest in this defendant without any declara- 
tion of forfeiture or any act of re-entry or any other act by the de- 
fendant to be performed, and without any right of the complainant 
of reclamation or compensation for moneys paid or services per- 
formed. 

This defendant, further answering, saith that “time was made of 
the essence of said contract” by the terms and conditions thereof. 

This defendant, further answering, denies that the complainant 
punctually paid the notes for principal and interest’ on the said 
notes in the bill of complaint described when the same became due 
and payable; and the defendant particularly denies that the com- 

plainant promptly paid the notes falling due may 28th, 1885, 
16 but avers the fact to be that said complainant failed to pay 

said notes when this defendant presented said notes so ma- 
turing on said day at the banking-house of Russell & Holmes, in 
the town of Tecumseh, where said notes were made payable, and 
then and there demanded the payment of said notes in lawful money 
of the United States, and that payment thereof was refused, and 
that said notes never have been paid to this defendant. 

This defendant, further answering, denies that complainant made 
any demand on said day at the banking-house of Russell & Holmes 
for-said notes, and denies that the defendant wrongfully retained 
said notes in his possession or in violation of said contract, but avers 
the fact to be that the defendant was then and there present at the 
banking-house of Russell & Holmes and demanding payment of his 
money upon said notes, and that said complainant was not at said 
banking-house on said day either to receive said notes or to pay the 
same to this defendant. 

2—1071 
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This defendant, further answering, saith that he has no knowledge 
as to whether or no the complainant on the 19th day of August, 
1885, tendered at the office of Russell & Holmes any sum of money 
in gold coin or left any gold coin at said office of Russell & Holmes 
for the use of this defendant to be applied on the purchase-money. 

This defendant, further answering, saith that if any such money 
was so left at the banking-house of Russell & Holmes on said 19th 
day of August or if any such tender was made at the banking-house 
of liussell & Holmes on said 19th day of August.that the defendant 
did not then and there have any knowledge of the same, and that 
this defendant was not then at the banking-house of Russell «& 

Holmes, but avers the fact to be that after this defendant had 
17 demanded payment of said notes maturing on the 28th of 

May, 1885, and payment thereof was refused, that the defend- 
ant returned to his home, at the town of Jerseyville, in the State of 
Illinois, and took said two notes with him to his home, at Jerseyville, 
Illinois, as he then and there had a good right to do, and further saith 
that he was not required to leave said notes at the banking-house of 
Russell & Holmes after the date of the maturity thereof and was not 
obliged to receive the money on said notes from any person or per- 
sons whomsoever after payment thereof had been demanded pond pal 
fused, as above set forth. 

Defendant, further answering, saith that the complainant did not 
tend to this defendant a mortgage on said lands to secure the re- 
maining unpaid portion of the notes for principal and interest, and 
saith that the same never have been tendered to this defendant; and 
this defendant denies that the complainant then and there offered 
to fully do and perform all and singular the other agreements of the 
complainant in said contract provided for in order to entitle said 
complainant to a deed for said premises; and this defendant denies 
that said complainant demanded a deed from this defendant convey- 
ing to the complainant the land in the bill of complaint described ; 
but the defendant, further answering, saith that after said notes 
maturing May 28th, 1885, had remained unpaid by the complain- 
ant, and after this defendant had demanded payment thereof and 
the same had been refused, the defendant returned to the complain- 
ant and surrendered to the complainant all of said unpaid promis- 
sory notes maturing on the 28th of May, 1885, and notified said com- 
plainant thatsaid contract had become forfeited by reason of the fail- 
ure of the complainant to pay said notes maturing on the 28th of May, 
1885, and that by the terms of said contract the same became null 
and void. 

This defendant, further answering, denies that said com- 

18 plainant has had good and lawful money of the United States 

in the banking-house of Russell & Holmes or elsewhere to 

pay the moneys due this defendant on said notes, and denies that 

the same is now in the banking-house of Russell & Holmes for the 
purpose of paying said notes. 

This defendant, further answering, denies that said complainant 
began improving said land with the full knowledge and consent of 
this defendant, and has broken and reduced to cultivation twelve 


s 


- a 


PRENTISS D. CHENEY VS. JACOB LIBBY. 11 


hundred acres of said land, and denies that said complainant has 
built houses and other buildings on said premises of the aggregate 
value of $15,000.00. 

This defendant, further answering, saith that, if this court shall 
so direct, he is willing to return to said complainant all moneys by 
said complainant paid to this defendant on account of said contract, 
and will so pay to said complainant a reasonable compensation for 
all improvements made on said lands by said complainant if the 
court shall so direct. 

This defendant, further answering, saith that under and by virtue 
of the terms of said contract the defendant is entitled to have and 
receive from the complainant a reasonable sum as rent for the use 
and occupation of said premises by the complainant. 

Wherefore the defendant prays that the court shall order on ac- 
counting as to the amount of money paid this defendant by the 
complainant and as to the valuation of the permanent improvements 
made upon said premises by the complainant, and that an account- 
ing shall be had for the rent due this defendant for the use and 
occupation of said premises by the complainant, and that this de- 
fendant is ready and willing to pay to said complainant any sum of 

money which the court shall decree that the complainant is 
19 ° equitably entitled to have by virtue of the premises. 

This defendant, further answering, denies that the com- 
plainant is entitled to the relief or any part thereof by said com- 
plainant demanded; and this defendant prays the same advantage 
of his aforesaid answer as if he had pleaded or demurred to the 
said bill of complaint; and this defendant prays leave to be dismissed 
with lis reasonable costs and charges in this behalf most wrongfully 


sustained. 
JNO. L. WEBSTER, 
Solicitor for Defendant. 


Upon the back of said answer appear endorsements in words and 
figures following, to wit: No. 365, L. U.S. eireuit court, district 
of Nebraska, Jacob Libby, plaintiff, vs. Prentiss D. Cheney, defendant. 
In equity. Answer of Prentiss D. Cheney. Filed Apr. 6, 1887. 
Elmer D. Frank, clerk. Juno. L. Webster. 

Thereupon, afterwards, to wit, on the 2nd day of May, 1887, 
replication was filed in said case; which said replication is in words 
and figures following, to wit: 
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In the Cireuit Court of the United States in and for the District of 
Nebraska. In Equity. 


Jacop Lipsy, Complainant, ) 
v8. No. 365, L. 
Prentiss D. Cueney, Defendant. f 


The replication of Jacob Libby, plaintiff, to the answer of Prentiss 
D. Cheney, defendant. 

This repliant, saving and reserving unto himself, now and at ail 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto says, that they will aver, 

maintain, and prove his said bill of complaint. to be true, 
20 certain, and sufficient in the law to be answered unto, and 

that the said answer of the said defendant is uncertain, un- 
true, and insufficient to be replied unto by this repliant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in the law to be replied unto, and 
not herein and hereby well and sufficiently replied unto, confessed 
and avoided, traversed or denied, is true; all of which matters and 
things this repliant is and will be ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly prays as in 
and by his said bill of complaint he has already prayed. 

: SAMUEL P. DAVIDSON, 
Solicitor for Plaintiff. 


Upon the back of said replication appear endorsements in words 
and figures following, to wit: No. 365, doe. L. U.S. circuit court, 
district of Nebraska. In equity. Jacob Libby vs. Prentiss D. Cheney. 
Replication... Filed May 2,1887. Elmer D. Frank, clerk. Samuel P. 
Davidson, solicitor for plaintiff. 


Thereupon, afterwards, to wit,on the 3rd day of August, 1887, 
depositions on behalf of plaintiff were filed in said case; which said 
depositions are in words and figures following, to wit: 


Notice. 


In the Circuit Court of the United States for the District of 
Nebraska. 


Jacos Lispy, Plaintiff, vs. Prentiss D. Cuenry, Defendant. 
Depositions de bene esse. 


Please take notice that the depositions de bene esse of Jacob Libby, 
C. A. Holmes, Warren H. Holmes, Albert N. Wisewell and others, 
and 8. P. Davidson will be taken, to be read in evidence at the trial 
of said cause on the part of the plaintiff therein, before competent 
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authority, at the office of J. S. Harris, notary public, in 'Te- 
21 cumseh, in the county of Johnson and State of Nebraska, 
commencing on the 13th of July, 1887, at the hour of 2 
o’clock in the afternoon of said day, with authority to adjourn from 
day to day till all such depositions shall have been completed, at 
which time and place you are hereby notified to be present and put 
interrogatories to the said witnesses if you shall think fit. 
The reason for taking the depositions is that said witnesses live at 
a greater distance than one hundred miles from Omaha, Nebraska, 
the place of trial of this action,and the testimony is required to be 
reduced to writing in said cause. 
Dated at Tecumseh, this 29th day of June, 1887. 
SAMUEL P. DAVIDSON, 
Sol’r for Plaintiff. 
To Hon. J. L. Webster, sol. for def’t. 


Service of the above notice by receiving a copy thereof on this 
30th day of June, 1887, is admitted, and [ consent that said deposi- 
tions may be taken as above and before a notary public. 

. JNO. L. WEBSTER, 
Sol’r for Def't. 


STATE OF NEBRASKA, 1 
‘ e 2 88 
County of Johnson, | 


In the Circuit Court of the United States for the District of Nebraska. 


se it remembered that on this 13th day of July, A. D. 1887, I, J. 
S. Harris,a notary public duly appointed, commissioned, and quali- 
fied, and residing in Johnson county, Nebraska, and by the laws of 
the State of Nebraska authorized and empowered to take depositions 
in causes pending in the circuit court of the United States, 
22 did call and cause to be — personally appear befere me, at my 
office, in Tecumseh, Johnson county, Nebraska, and in said 
district, Jacob Libby, Chas. A. Holmes, Warren H. Holmes, and 8, 
P. Davidson to testify and the truth to say on the part of the plain- 
tiffin a suit or matter of controversy now pending and undetermined 
in the circuit court of the United States for the district of Nebraska, 
at Omaha, in the district aforesaid, wherein Jacob Libby is plaintiff 
and Prentiss D. Cheney is defendant. 


Int. 1. State your name, age, residence, and occupation. 

Ans. 1. Jacob Libby; age, sixty-three years; residence, Platte 
county, Nebraska; occupation, farmer. 

Int. 2. Are you the plaintiff in this cause and are you acquainted 
with the defendant ? 

Ans. 2. I am the plaintiff and am acquainted with Mr. Cheney by 
correspondence. I never had any conversation with him. 

Int. 8. State whether or not you and the defendant made, en- 
tered into, and executed the contract mentioned in the bill herein. 


Obj. 1.—Objected to as immaterial by defendant. 
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Ans. Yes, I did—or we did. 

Int. 4. State whether or not, immediately after the execution of 
said contract and in pursuance of the same, and with Mr. Cheney's 
consent, you entered into possession of the land therein described. 


Obj. 2.—Objected to as immaterial by defendant. 


Ans. 4. I did. 
Int. 5. State whether or not you and those claiming under you 
have continued in possession of said land ever since and still re- 


main in possession thereof. 
Ans. 5. We have. 
23 Int. 6. State whether or not, during the season of 1880, you 


did the breaking, erected the buildings, and made all the im- 
provements as required by the terms of said contract. 


Obj. 3.—Objected to as immaterial by defendant. 


Ans. 6. I did. 

Int. 7. State whether or not you made the payments mentioned in 
said contract, both of principal and interest, promptly as they be- 
came due, up to and including the payments due May 28th, 1886. 

Ans. 7. I have. 


Obj. 4.—Objected to as incompetent by defendant. 


Int. 8. State whether or not you have made the payments which 
became due May 28th, 1887, both of principal and interest. 


Obj. 5.—Objected to as immaterial by defendant. 


Ans. 8. I have. 
Int. 9. State in what manner you universally made these pay- 


ments as they became due. 
Obj. 6.—Objected to as incompetent and immaterial by defendant. 


Ans. 9. I made them by sending bank drafts to Russell & Holmes’ 
bank, at Tecumseli, Nebraska, except the first payment that I made 
to Pinero, at Tecumseh, Nebraska, in bank drafts. Pinero was act- 
ing as agent for Mr. Cheney. He delivered the contract to me for 
Mr. Cheney and I delivered the drafts to him for Mr. Cheney. 

Int. 10. (Handing witness cancelled note and letter.) Please look 
at this note and this letter attached to it and state whether or not 
this is the note mentioned in said contract due two years after date 
and whether the letter attached to it is the letter from Mr. Cheney, 
the defendant, transmitting the same to you after the same had been 
paid in the manner you have above described. 


24 Obj.—Objected to as immaterial by defendant. 


Ans. 10. This is the note and this is the letter I received from Mr. 
ee: This is the letter transmitting the note after it had been 
paid. 

Int. 11. State whether or not this letter is in the handwriting of 
the defendant, Mr. Cheney. 
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Obj. 8.—Objected to as incompetent by defendant. 
Ans. 11. It is. 


(1.) Plaintiff offers in evidence said note and letter, which are 
attached hereto, marked Exhibits “A” and “ B.” 


Exuipir A. 


$441.60. Tecumsen, Nepraska, May 28th, 1880. 


Two years after date, for value received, I promise to pay to the 
order of P. D. Cheney four hundred and forty-one and ;°,°; dollars, 
payable at the office of Russell & Holmes, without interest before 
due, with ten per cent. per annum after maturity. 

JACOB LIBBY. 


Second year’s interest note. 


Endorsed : Without recourse on me in any event. Paid May 19, 
82. P. D. Cheney. Exhibit “A.” Filed July 13th, 1887. J. 5. 
Ilarris, notary public. 


Exutpit “BB.” P. D. Cheney. 


JERSEYVILLE, ILLiNors, May 20th, 1882. 
J. Libby, Esq., Madison, Madison county, Neb. 

Dear Str: Yours of the 10th ree’d witha banking check for 
$441.60 to pay your int. note, due May 28, ’82, No. 3138, which I 
have cancelled and herein send it' to you. Iam glad to hear you 
are prospering on the iand. I would prefer to make the deed ac- 


cording to the terms of the bond. 
25 Yours truly, P. D. CHENEY. 


[Endorsed :] Exhibit “ B.” Filed July 15th, 1887. J. 8S. Harris, 
notary public. (Exhibit C. A. P.) 


Obj. 9.—Objected to as incompetent and immaterial by defendant. 


Int. 12. State how it come that Mr. Cheney sent his note direct to 
you and not to the bank of Russell & Holmes, if you know. 


Obj. 10.—Objected to as incompetent and immaterial by defend- 
ant. 


Ans. 12. I sent the draft to Russell & Holmes and they wrote me 
that the note was not there and that they had sent the draft direct 
to Mr. Cheney, and he sent me the cancelled note. 

Int. 13. State whether or not all of the notes mentioned in said 
contract paid, as you have above described, up to and including 
those due four years after their date were cancelled and surrendered 
to you. 


Obj. 11.—Objected to as incompetent, immaterial, and misleading 
by defendant. 
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Ans. 13. They were cancelled and surrendered tome. 
Int. 14. (Handing witness letter.) State in whose handwriting this 
letter is and what notes are referred to therein. 


Obj. 12.—Objected to as incompetent by defendant. 


Ans. 14. This is Mr. Cheney’s handwriting and is the principal 
and the other is the interest note, due May 28th, 1884, mentioned in 
the contract. 


Plaintiff offers Exhibit “C.”—Plaintiff offers in evidence said 
letter, which is hereto attached, marked Exhibit “ C.” 


Exuisit “CC.” 


Whitney House, W. C. Whitney, proprietor. 


CAWKER City, Kans., June 4, 1884. 
J. Libby, Esq. 
26 Dear Sir: It is now somewhat uncertain whether I will 
be able to visit Norfolk and your place on this trip. 
I find it slow work in getting from place to place and I am much 
behind time. | 
I sent the notes to Russell & Holmes, as requested. I have not 
vet bought any cattlo, and I am not as enthusiastic about it as when 
I left home. 


Yours truly, P. D. CHENEY. 


[Endorsed :] Exhibit “C.” Filed July 13th, 1887. J.S. Harris, 
notary public. 


Obj. 13.—Objected to as immaterial by defendant. 


Int. 15. State whether or not on the 4th day of March, 1885, you 
wrote to Mr. Cheney, the defendant, in reference to this contract. 
If no, state the substance of said letter. 


Obj. 14.—Objected to as leading and immaterial and not the best 
evidence by defendant. 


Ans. 15. I wrote to him on the 4th of March that I would pay him 
all the principal notes mentioned in said contract and the interest 
note due May 28, 1885, if he would make me a deed. 


(1). Plaintiff's demand.—The plaintiff here demands of the de- 
fendant that he produce said letter of March 4th, 1885, that the same 
may be introduced in evidence, or that a copy thereof may be made 
for that purpose, or that the same may be produced within four days 
from this date. 3 

(3.) Plaintiff offers Exhibit “ D.”—The plaintiff here offers in evi- 
dence notice and acceptance of service hereof, attached here, marked 


Exhibit “ D.” 
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In the Cireuit Court of the United States for the District of Ne- 
braska. 


Jacon Lipsy, Plaintiff, vs. Prenriss D. Cuoeney, Defendant. 
? ? 


27 The above-named defendant is hereby notified that he is re- 
quested and required to produce the letters written to him by 

and signed by said plaintiff, dated March 4th, 1885, May 20th, 1885, 
June 12th, 1885, and June 25th, 1885, respectively; also the letter 
written and signed by 8S. P. Davidson, attorney for plaintiff, dated 
February 4th, 1887, to said defendant, and all pertaining to the mat- 
ter in controversy in this suit. You are required to produce the 
_ above-mentioned letters, that they may be introduced in evidence or 
that copies may be made of them for that purpose on the trial 


hereof. 
SAMUEL P. DAVIDSON, 
Sol. for Plaintiff. 


I acknowledge service of above notice this 12th day of July, 1887. 
JNO. L. WEBSTER, 
Attorney for Defendant. 


Service accepted subject to approval of Mr. Webster by J. H. Me- 
Intosh. 

Obj. 15.—Objected to as incompetent by defendant. 

Int. 16. (Handing witness letter.) State in whose handwriting this 
letter is and whether it is in reply to your said letter of March 4th, 
1885. 

Obj. 16.—Objected to as leading and incompetent by defendant. 

Ans. 16. It is in Mr. Cheney’s handwriting, the defendant, and in 
reply to my letter of March 4th, 1585. 

(4.) Plaintiff offers Exhibit “ E.’—Plaintiff offers in evidence said 
letter, which is attached hereto and marked Exhibit * Ek.” 

GRAND CENTRAL HOTEL, 
New York, March 19th, 1885. 


Dear Srr: Your letter of 4th has just reached me. I have no 
papers with me and cannot now attend to the matter as you request. 
I expect to go to New Orleans to the Exposition and to be at 
28 home in time to see to it properly. If lam behind time no 
harm will come to you. 

Yours truly, 


[Endorsed :] Exhibit “E.” Filed July 13th, 1887. J. 8. Harris, 
notary public. 


P. D. CHENEY. 


Obj. 17.—Objected to as immaterial by defendant. 


Int. 17. State whether or not, on the 20th May, 1885, you wrote 
to the defendant in reference to this contract; and, if so, state the 


d—1071 
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substance of that letter and whether you have in your possession 
the original. 


Obj. 18.—Objected to, as incompetent and immaterial and not the 
best evidence, by defendant. 


Ans. 17. I did write to him on the 20th of May, 1885, that I 
would like to pay all the principal notes in said contract and the 
interest note due May 28th, 1885, if he would make mea deed. I 
have not the original letter. 

Int. 18. State in whose handwriting this letter is (handing witness 
letter) and if the same was received in reply to your letter of May 
20th, 1885. 

Obj. 19.—-Objected — as incompetent and immaterial by defend- 
ant. 


Ans. 18. It is Mr. Cheney’s handwriting. It was received in reply 
to my letter of May 20th, 1885. 


(5.) Plaintiff offers Exhibit “ F.’—Plaintiff offers in evidence said 
letter, which is attached hereto, marked Exhibit “ F.” 


P. D. Cheney. 
JERSEYVILLE, Inuinots, May 25d, 1885. 
J. Libby, Esq., Madison, Neb. 

Dear Sir: Yours of 20th is received. IJ think it probable that I 
can do as you suggest, but [ will be in Beatrice between the Ist and 
10th of June on other business, and will then make enquiries and 
see if I can lend the money to good hands, and will then let you 

know more certainly. 


29 Yours truly, P. D. CHENEY. 


[Endorsed:] Exhibit “F.” Filed July 13th, 1887. 8S. J. Harris, 
notary public. : 


Obj. 20.—Objected to as incompetent and immaterial by de- 
fendant. ' 

(2.) Plaintiff’s demand.—Plaintiff here demands of defendant that 
he produce said letter of May 20th, 1885, either now or within four 
days from this date, that the same may be introduced in evidence 
or that a copy thereof may be made for that purpose. 


Int. 19. State whether or not, on the 26th day of May, 1885, you 
sent a draft to Russell and Holmes, at Tecumseh, in payment of the 
two notes mentioned in said contract, due May 28th, 1885. 


Obj. 2i.—Objected to, as leading and no evidence of payment, by 
defendant. 


Ans. 19. I did send such a draft. 

Int. 20. (Handing witness paper.) State what that paper is; state 
to whom you sent it, when you sent it, and for what purpose you 
sent it. 


—— — —— 


—— — —— 
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Ans. 20. It’s a bank draft to Russell & Holmes. I mean I sent it 
to Russell & Holmes. I sent it the 26th of May, 1885. I sent it to 
pay the two notes due May 28th, 1885, mentioned in said contract. 

Obj. 22.—Objected to, the above question and answer, as no evi- 
dence of payment by defendant. 

(6.) Plaintiff offers in evidence Exhibit “G.°—Plaintiff offers in 
evidence said paper or bank draft, with all the endorsements thereon, 


+ 99 


which is attached hereto and marked Exhibit “G. 


James Stuart, banker. 
$1,251.20. | Mapison, Nes., May 26, 1885. 


To First National Bank, Omaha, Neb.: 

Pay to the order of Russell & Holmes twelve hundred fifty-one 
and °°, dollars, $1,251.20. 

No. 6618. JOHN 8S. CANE, Cashier. 


[First National Bank, Omaha, June 1, 1885. Paid. Second receiver. | 


30 Endorsed: Pay F. IH. Davis, cashier, or order, for collection, 

account of Russell & Holmes, bankers, Tecumseh, Neb. Rus- 
sell & Holmes. Exhibit “G.” Filed July 18,1887. J.S. Harris, 
notary public. 


Obj. 23.—Objected to, as no evidence of payment, by defendant. 


Int. 21. State whether or not Mr. Cheney, the defendant, ever no- 
tified you, in accordance with his letter above introduced in evidence, 
dated May 25rd, 1885, whether he would comply with the request 
mentioned in your letter of May 20th, 1886. 

Obj. 24.—Objected to as immaterial by defendant. 


Ans. 21. I never received any such notice. 

Int. 22. State whether he ever corresponded or conversed with you 
about the matter contained in his letterof May 25rd, 1885, and your 
letter of May 20th, 1885, after the date of those letters. 

Obj. 25.—Objected — as immaterial by defendant. 


Ans. 22. He never did. | 

Int. 23. State whether, on or about the 12th June, 1855, you wrote 
to the defendant; and, if so, state whether you have that letter ora 
copy of it, and, if not, please state the contents of the same fully. 

Obj. 26.—Objected — as incompetent and immaterial by defend- 
ant. 


’ Ans. 23. I did write to him; I have not the original; 1] have not 
acopy with me. The substance of it was the gold was deposited at 
Russell & Holmes’ office to pay the two notes due May 28th, 1885, 
mentioned in the contract. 

Int. 24. State whether or not you know Mr. Cheney received said 
letter, and state when, if at all, you have seen said letter and the 
circumstances under which you saw it, and whether you heard Mr. 
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Cheney in his testimony admit that he received it in due course of 
mail. , 


‘ 


Obj. 27.—Objected to as incompetent and immaterial by defendant. 


ol Ans. 24. I know he did receive said letter. I saw it at 

Lincoln, in the United States court, in January, 1887, in the 
trial of the ejectment suit of Cheney against Libby. It was intro- 
duced in evidence by Mr. Cheney, the plaintiff in that case and the 
defendant in this. He did admit in his testimony that he received 
it in due course of mail. 


(3.) Plaintiff’s demand.—Plaintiff here demands of the defendant 
that he produce said letter, either now or within four days from 
this date, that the same may be introduced in evidence, or that a 
copy thereof may be made for that purpose. 


Int. 25. State when, if ever, the defendant returned to you the 
uncancelled notes mentioned in said contract; give the date of his 
letter transmitting the same to you, if you can. 

Ans. 25. I received them out of the post office the 25th June, 1885. 
The date of his letter was the 20th June, 1885, in which said notes 
were transmitted. 

Int. 26. State what you did with said notes, and how soon after 
you received them did you do it? 


Obj. 28.—Objected to as immaterial by defendant. 


Ans. 26. I received them on the 25th June, 1885, and mailed 
them to Russell & Holmes, at Tecumseh, Nebrask: a, on the same 
day, and notified Mr. Cheney I had done so on the 25th June, 1885; 
that the said notes were sent to Russell & Holmes, subject to his 
order and for his use and benefit. 

Int. 27. State whether or not you have the original letter you 
sent to Mr. Cheney, and, if you have not, if you have a copy of it. 


Obj. 29.—Obdjected to as immaterial by defendant. 


Ans. 27. I have not the original letter. I have a copy of it. 
Int. 28. Produce said copy, if you will, and have it attached 
32 to your deposition as a part thereof. 


Obj. 30.—Objected to as immaterial by defendant. 


Ans. 28. I hand the said notary the copy and ask that it be at- 
tached to my deposition as a part thereof. 


Said copy is hereby attached hereto and marked E xhibit “ H.” 
Plaintiff offers in evidence said copy. 


Se ee ee Ee, eel 
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(7.) Puatntire’s Exuipir “ H.” 


(Copy.) 
Oftice of James Stuart, banker. 


Maprson, Nes., June 25, 1885. 
P. D. Cheney, Esq. 

Sir: Your letter of the 20th inst., inclosing my 10 unpaid notes 
and two which were paid and which you had protested wrongfully, 
is received. I refuse to accept said notes, excepting the two which 
were paid, and have this day sent them to your bankers, Messrs. ° 
Russell & Holmes, of Tecumseh, Nebr., for your use and benefit and 
subject to your order. Ishall make payments as fast as they become 
due and shall require you to execute a conveyance of the land, in 
accordance with the terms of the contract. It will be useless for 
you to send me any of these notes, except you send them for pay- 


ment. 
Yours, «c., JACOB LIBBY. 


[Endorsed :] Copy. Exhibit “H.” Filed July 13, 1887. J. S. 
Harris, notary public. 


(4.) Plaintiff’s demand.—Plaintiff here demands of the defendant 
that he produce said original letter either now or within four days 
from this date, that the same may be introduced in evidence or that 
a copy thereof may be made for’that purpose. 

Int. 29. (Handing witness letter.) State in whose handwriting this 
letter is and whether the same was received in reply to yours of 
June 25th, 1885, above mentioned. 


Obj. 31.—Objected to — immaterial by defendant. 


Ans. 29. It is in the handwriting of Mr. Cheney, the defendant. 
This letter was received in reply to mine of June 25th, 1885. 


338 Plaintiff offers in evidence the letter, which is attached 
hereto, marked Exhibit “1.” 


(S.) PLaintire’s Exuterr “1.” 


Registered. P. D. Cheney. 
| JERSEYVILLE, ILiiNots, July 9th, 1885. 
Jacob Libby, Esq., Madison, Nebraska. 
Dear Sir: Yesterday I received your registered letter of June 
25th, informing me that you had sent’ your unpaid notes to Russell 
and Holmes subject to my order, &c. I now write this note to say 


that I do not recognize the notes as being subject to my order. 
Yours truly, P. D. CHENEY. 
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Endorsed:] Exhibit “I.” Filed July 13th, 1887. J. S. Harris 
notary public. 


Obj. 32.—Objected to as immaterial by defendant. 


Int. 80. State where said notes have remained ever since you sent 
them te Russell and Holmes above mentioned. 

Aus. 30. The notes have remained with Russell & Holmes, 
bankers, Tecumseh, Nebraska, ever since the 26th June, 1885. 

Int. 31. State whether you have had them in your poss.ssion or 
under your control at any time since that date. , 
Ans. 31. I have not had them in my possession or under my con- 

- trol at any time since that date. 

Int. 32. State whether or not at the commencement of this suit 
you had punctually and fully performed all other obligations men- 
tioned in said contract, required to be performed by you as therein 
mentioned, to entitle you to a deed. 


. Obj. 33.—Objected to, as incompetent and requiring an answer in- 
volving conclusions of law and conclusions of facts and not facts, by 
defendant. 


34 Ans. 32. I] had performed punctually all said obligations. 


— Se Ge a eee 


Obj. 34.—Objected to on same ground as question by defendant. 


Int. 33. State whether or not the money you sent to Russel & . 
Holmes & pay all of the notes due May 28th, 1885, May 28th, 1886, * 
and May 28th, 1887, mentioned in said contract, has ever been drawn 
out by vou, and whether the same has not remained ever since and 
still does remain on deposit at said bank of Russell and Holmes for 
and subject to the order of this defendant. 


Obj. 35.—Objected to as immaterial, incompetent, leading, and 
containing conclusions of facts. Witness has not testified that he 
has ever sent Russell & Holmes, bankers, at Tecumseh, Nebraska, 
money to pay any of said notes by defendant. 


on 


Ans. 33. The money has never been drawn out by me. It does 
remain on deposit for the use and order of this defendant, and bas 
su remained ever since deposited, as I have above stated. 
Int. 34. When this contract and the notes in connection therewith 
were made who furnished the blanks and at whose instance the 
oftice of Russell and Holmes — made the place of payment of said ” 
notes ? 


Obj. 36.—Objected to as immaterial by defendant. 


Ans. 54. The blanks were furnished by Mr. Pinero, the agent of 
Mr. Cheney, and at Cheney’s instance the bank of Russell and 
Holmes was made the place of payment of said notes. 

Int. 35. Were all the notes prepared on a blank similar to the 
note above introduced in evidence, marked Exhibit “A,” except as 
to the time of maturity ” 


Obj. 37.—Objected to as immaterial and leading by defendant. 


: 
; 
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Ans. 35. They were prepared on similar blanks, except as to time 
of maturity. 
Int. 36. Have you the notes in your possession, the notes 
30 due three years after date ? 


Obj. 38.—Objected to as immaterial by defendant. 


Ans. 36. I have. 
Int. 37. State whether or not they were paid and canceled on the 
dates of the stamp on the face of the notes. 


Obj. 39.—Objected to as immaterial, hearsay, and leading by de- 
fendant. 


Ans. 37. They were. 
Int. 38. (Handing the witness two notes.) Are these the notes to 
which you refer? 


Obj. 40.—Objected to as immaterial by defendant. 


Ans. 38.. Yes; they are. 
(9.) Plaintiff offers Exhibits “J & K.”—Plaintiff offers in evidence 
said notes, which are hereto attached, which are marked Exhibits 


“J & K.” 


$441.60. TecuMseH, Nepraska, May 28th, 1880. 

Three years after date, for value received, I promise to pay to the 
order of P. D. Cheney four hundred and forty-one «& ,°,°; dollars, 
payable at the office of Russell and Holmes, without interest before 
due, with ten per cent. per annum after maturity. 

; JACOB LIBBY. 

(Third year’s interest note.) 
(Russell & Holmes, bankers, Tecumseh, Neb. Paid May 29, 1883.) 
(Russell & Holmes, Tecumseh, Neb. No. 17575.) 


Endorsed: 3137. Without recourse on me in any event. Ex- 
hibit “J.” Filed July 13th, 1887. J.S. Harris, notary public. 


Exurpit K. 


$920. TecuMsen, Nepraska, May 28th, 1880. 
Three years after date, for value received, I promise to pay to the 
order of P. D. Cheney nine hundred and twenty dollars, pay- 
36 able at the office of Ruscell and Holmes, without interest be- 
fore due, with ten per cent. per annum after maturity. 
JACOB LIBBY. 
' Third year’s principal note. 
(Russell & Holmes, bankers, Tecumseh, Neb. Paid May 29, 1883.) 
(Russell & Holmes, Tecumseh, Neb. No. 17574.) 


Endorsed: 3129. Without recourse on me in any event. Ex- 
hibit K.” Filed July 13th, 1887. J.S. Harris, notary public. 


Obj. 41.—Objected to as immaterial by defendant. 
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Int. 39. Have you the notes in your possession, due four years 
after date, mentioned in said contract; and, if so, will you pro- 
duce them ? 


Obj. 42.—Objected to as immaterial by defendant. 


Ans. 39. I have, and I here produce them. 

Int. 10. State whether or not these two notes were paid and can- 
celed and surrendered to you on the date of Russell & Holmes’ 
stamp on face cf the same. 


Obj. 48.—Objected to as immaterial by defendant. 

Ans. 40. They were paid and canceled on that date and sent to 
me by mail. 

(10.) Plaintiff offers Exhibits “L & M.”—Plaintiff offers in evi- 
dence here two notes, with the endorsements thereon, which are 
hereto attached and marked Exhibits “ L” & “ M.” 


$386.40. TrEcUMSEH, NEBRASKA, May 28th, 1880. 

Four years after date, for value received, I promise to pay to the 
order of P. D. Cheney three hundred and eighty-six ;;°; dollars, 
payable at the office of Russell & Holmes, without interest before 
due, with ten per cent. per annum after maturity. 


JACOB LIBBY. 
Fourth year’s interest note. 


(Russell & Holmes, bankers, Tecumseh, Neb. Paid May 31, 1884.) 
(Russell & Holmes, Tecumseh, Neb. No. 17214.) 


Endorsed: 3136. Without recourse on me in any event. 
37 P. D. Cheney. Exhibit “M.” Filed July 138, 1887. J.S. 
Harris, notary public. 


$920. TECUMSEH, NEBRASKA, May 28th, 1880. 

Four years after date, for value received, I promise to pay to 
the order of P. D. Cheney nine hundred and twenty dollars, paya- 
ble at the office of Russell & Holmes, without interest before due, 


with ten per cent. per annum after maturity. ' 
JACOB LIBBY. 
Fourth year’s principal note. | 
(Russell & Holmes, bankers, Tecumseh, Neb. May 31, 1884.) 
(Russell & Holmes, Tecumseh, Neb. No. 19213.) 
Endorsed : 3128. Without recourse on me in any event. Ex- 
hibit “M.” Filed Juiy 13th, 1887. J. 8. Harris, notary public. 
Obj. 44.—Objected to as immaterial by defendant. 
Int. 41. State in what manner al) these notes were paid ? 
Obj. 45.—Objected to as immaterial by defendant. 


Ans. 41. They were paid in bank drafts sent to Russell & Holmes, 
at Tecumseh, Nebraska. 
Int. 42. State whether or not Mr. Cheney ever at any time ob- 


| - 
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jected to your manner of paying by your sending drafts to Russell 
and Holmes until June Ist, 1885. 


Obj. 46.—Objected to, immaterial, by defendant. 


Ans. 42. He never did object to the manner of payment. 

Int. 43. You will now state what improvements you have placed 
upon the lands in eoutroversy or what improvements have been 
placed thereon with your consent, and state the value as near as 
you can of all of said improvements and whether they have all 
been made under and in pursuance with this contract. 


Obj. 47.—Objected to, incompetent. 


Ans. 43. We have broken up and improved and cultivated about 
twelve hundred acres; built five houses and stable and out-build- 
ings — each house; made wells to each house; erected two wind- 
mills; fenced one whole section with wire and posts and fenced half 

of the other section with hedge. We have set out some fruit 
38 trees and shrubbery, all to the value of about ten thousand 

dollars; all was done under and in pursuance of this con- 
tract. 

Int. 44. State whether all of those improvements are of a perma- 
nent and substantial nature. 

Ans. 44. They are. 

Int. 45. State what the condition of all of the land in controversy 
was at the time you took possession of it under this contract. 

Ans. 45. Raw prairie or unimproved wild land. 


Cross-examination by J. IH]. Mclnrosu, representing counsel 
for defendant : 


Int. 1. You say you are not personally acquainted with Mr. 


Cheney? 

Ans. 1. I am not. 

Int. 2. How often have you seen him that you know of? 

Ans. 2. Only once, at the time of court in Lincoln, as referred to 
in direct examination. 

Int. 3. Have you ever seen him write? 

Ans. 3. No. 

Int. 4. Do you know, of your own positive knowledge, that he can 
write? 

Ans. 4. No. 

Int. 5. Then, when you testify at the various times in this deposition 
that letters attached hereto as exhibits are in Mr. Cheney’s hand- 
writing, you don’t know whether they are in Mr. Cheney’s hand- 
writing or not, do you? 

Ans. 5. I do not; only as the letters I have received from him at 
different times. 

Int. 6. You don’t know that they were in his handwriting ? 

Ans. 6. I do not; only that I have received letters with his name 


attached to them. | 
Int. 7. When the notes payable on the 28th of May, 1885, come 


4—1071 


26 PRENTISS D. CHENEY VS. JACOB LIBBY. 


due, you say you sent a draft to the banking-house of 
39 Russell & Holmes, at Tecumseh, Nebraska, for the purpose 
of paying said notes; whose name was that draft deposited 


in? 

Ans. 7. I don’t know. 

Int. 8. Don’t you know it was not deposited in Cheney’s name ? 

Ans. 8. I don’t know. I was not here, and could not tell. 

Int. 9. You do know that you did not direct it to be deposited 
in Cheney’s name? 

Ans. 9. I directed it to pay the notes, as they were made payable 
there. 

Int. 10. But you did not direct it to be deposited in Cheney’s 
name? 

Ans. 10. My expectation was that it was to be deposited in Cheney’s 
name to pay the two notes due May 28th, 1885. 


Obj. 1.—Answer objected to by defendant on the ground that it is 
an evasive — and does not state facts. Witness refuses to give a 
direct answer to defendant’s question. 


Int. 11. Whom was the draft payable to? 

Ans. 1]. Russell & Holmes, Tecumseh, Neb. 

Int. 12. If you expected it to be deposited in Cheney’s name why 
did you make it payable to Russell & Holmes’? 

Ans. 12. Because the notes were due at Russell & Holmes’ office, 
Tecumseh, Nebraska. 

Int. 13. You knew, didn’t you, that a draft payable to Russell & 
Holmes could not be collected by Cheney unless endorsed by Rus- 
sell & Holmes, didn’t you? 

Ans. 15. It has always been my custom in this business to make 
the drafts payable to Russe!] & Holmes to pay all former notes as 
they become due to Mr. Cheney. 


Obj. 2—Answer objected to as evasive by defendant. Witness 
objects to answer directly. 


Int. 14. After the sending of the draft referred to — Russell & 
Holmes on the 26th of May, 1885, you gave the matter of the 
40 payment of the notes falling due the 20th of Mav, 1885, no 
further attention until your letter of June 12th, 1885, referred 

to in direct examination ? 

Ans. 14. I received a letter from Russell and Holmes saying Mr. 
Cheney wanted the payment in gold or United States currency. I 
received this letter about June 5th or 6th. On the Sth June I sent 
aman here—his name was James Stewart—to pay Mr. Cheney in 
gold or United States currency if Mr. Cheney could be found. I 
wrote or telegraphed to Russell and Holmes as soon as I heard that 
kind of a payment was not satisfactory to make him such payment as 
would be—to pay him in gold. 

Int. 15. Did vou have the gold at Russell & Holmes’ at the 
time you wrote or telegraphed ihem ? 

Ans. 15. The gold was there. 

Int. 16. That is, they had gold in the bank ? 
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Ans. 16. There was gold in the bank to pay the notes. 
Int. 17. How do you know there was ? 

Ans. 17. They so informed me. 

Int. 18. Then all you know about there being gold in the bank 
to pay your notes is that some one told you that there was gold in 
the bank—mere hearsay ? 

Ans. 18. They so informed me. 

Int. 19. You sent your banker down here on the Sth of June, you 
say ; what instruction had he from you? 

Ans. 19. To pay the notes and in the funds Mr. Cheney demanded. 

Int. 20. Did you send them the gold or greenbacks with him ” 

Ans. 20. I gave him an order to get it from Russell & Holmes. 

Int. 21. Did he get it from Russell & Holmes’ 

Ans. 21. He could not find Mr. Cheney to pay it. He did not 
get it for that reason. 

Int. 22. When your agent sent here on the 8th could not find 

Mr. Cheney what did he do—I mean the 8th of June? 
41 Ans. 22. I think it was the 9th of June that he reached 
here. He made an effort to find Mr. Cheney, and went to 
Beatrice to find him, as 1 understood by one of his letters that he was 
- to be there between the Ist and 10th of June, 1885. When hecame 
back home that is all he did. 

Int. 23. How do you know your agent, Stewart, did any of the 
things testified to? 

Ans. 23. He so informed me. 

Int. 24. Then, on June 12th, you wrote the letter referred to in 
your direct examination, having taken from May 26th — June 12th 
in this matter, having taken no further steps than those you have 
already testified to in this cross-examination ? 

Ans. 24. That is all I did personally; the bankers made an effort 
to pay him in gold. 

Int. 25. How do you know they did? 

Ans. 25. They so informed Mr. Stewart and he soinformed me. 

Int. 26. Then, when you wrote your letter of June 12th saying 
you had the gold to pay him, you had not actually deposited the gold 
or United States currency anywhere yourself, and did not have the 
gold or United States currency, as vou said in your letter? 

Ans. 26. The gold was at Russell & Holmes’ to pay these notes, as 
I was informed by them—notes due May 25th, 1885—the notes in 
controversy. 

Int. 27. That was the same gold that was there on and after the 
receipt by them of the draft sent them by you May 26th, 1885 ? 

Ans. 27. It was the same gold or United States currency, the funds 
he demanded after 4.30 p. m. June Ist, 1585. 

Int. 28. What notes was it he, defendant, sent you in his letter 
dated June 20th, 1885? 

Ans. 28. The notes due May 28th, 1885, and all notes to 
42 become due subsequently. 

Int. 29. What of these notes forwarded to you by the de- 
fendant did you send to the bank to be subject to the defendant’s 
order and for his use and benefit ? 
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Ans. 29. The same notes he sent to me, including the notes due 
May 28th, 1885. 

Int. 30. You say that all payments previous to 1885 were paid in 
bank drafts. How do you know they were? 

Ans. 30. Well, I paid them in bank drafts. 

Int. 31. To Cheney ? 

Ans. 31. I paid sixteen hundred dollars to Cheney’s agent, Pinero. 
The resi I sent to Russell & Holmes; one of them was sent by Rus- 
sell & Holmes to Cheney. I sent it to Russel & Holmes by drafts, 
the same as in 1555. 

Int. 32. Then you don’t know whether Cheney received payments 
previous to 1885 in drafts or in what form he received payments ? 

Ans. 32. No. 

Int. 33. When did this farm in controversy pass out of your pos- 
session ? 

Ans. 33. It has not passed out of my possession and those claim- 
ing under me. 

Int. 34. Do you oceupy it now; do you live there now ? 

Ans. 34. Those claiming under me live there; I do not live there, 
but those claiming under me live there. 

Int. 35. Did you ever live there? 

Ans. 55. No, sir. 

Int. 36. When were vou last at the farm ? 

Ans. 36. I was there last January. 

Int. 37. How long were you there? 

Ans. 37. Two or three hours. 

Int. 88. What were you doing there? 

Ans. 58. Nothing in particular; I was out looking over the 
42 place. 

Int. 59. How often have you been in the habit of going 
there? 

Ans. 39. I have not been there but little during the last three 
years. I don’t know that I have been there but this once during 
the last three years. Previous to the last three years I was there 
once every six or eight weeks during the summer season, but during 
the winter season, it might have been six or eight months, I was 
not there. , 

Int. 40. Did you personally superintend the improvements that 
vou say have been made there? 

Ans. 40. I was there when one of the houses and barns was built 
and I hired men to build two other houses. I hired men and used 
my own teams to break about four hundred acres and I had men 
to fence one section. I had my son there to superintend it. This 
fencing was done in 1881 or 1882. 

Int. 41. Now, what part of these improvements were made before 
January Ist, 18857” 

Ans. 41. Nearly all of them; I would say nine-tenths, and prob- 
ably more. 

Int. 42. How do you know that twelve hundred acres has been 
improved and broken ? 
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Ans. 42. I was out there and looked over it; I was not over all 
of it; I was on sections 26 & 27 and could see all over it. 

Int. 43. What improvements have been made in the last two years, 
ifany ? 

Ans. 45. I couldn’t tell. 

Int. 44. Do you know what improvements were made previous to 
two years ago? 

Ans. 44. Nine-tenths of the improvements were made previous to 
that time. 

Int. 45. Now you know what improvements are there now and 

what improvements were there two years ago, how is it that 
44 you do not know what improvements were made within the 
last two years? 

Ans. 45. Because I have not been there but once for the last two 
rears. 

Int. 46. Then the improvements you testified to are those that 
were there two years ago? 

Ans. 46. They were there last January, 1887. 

Int. 47. Did you go over the farm last January to investigate the 
farm and to see what improvements were there? 

Ans. 47. I took a general view of them; I did not measure them ; 
I went there to see what the improvements were. 

Int. 48. Do you own other land in that neighborhood ? 

Ans. 48. I do not now and have not lately. 

Int. 49. Now, you have only been in that neighborhood but once 
in three years. How do you pretend to say what the value of im- 
provements on a farm there now is” 

Ans. 49. I have built houses in different places and have broken 
land and know what improvements cost, but I don’t know whut 
improvements would sell for now. 

Int. 50. Isn’t it a fact during the last three years-—during your 
absence from the neighborhood where this land is situated—that 
you have practically lost run of values in that neighborhood ? 

Ans. 50. Somewhat so, but not wholly, as I have tried to keep 
somewhat posted. 

Int. 51. Your information on that subject is not different from 
that of any other well-informed man living at a distance of a hun- 
drec miles or so” 

Ans. 51. Not anybody who las done the amount of building and 
in the habit of making the improvements I have. I have improved 
some twelve small farms at different times. 

Int. 52. Do you know that the improvements you specify 
45 are on the farm at the present time? 
Ans. 52. I do not. I knew that they were last January. 


Redirect examination by 8. P. Davipson, counsel for plaintiff: 
Int. 53. State whether or not you have not heard Mr. Cheney ad- 
mit that the letter you have identified as having been written by 
him were in his handwriting. 
Ans. 53. I did hear him so admit. 


JACOB LIBBY. 
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Subscribed to in my presence and sworn to before me this 13th 


day of July, A. D. 1887. 
[ SEAL. | J. 8S. HARRIS, 


Notary Public. 


And also the said S. P. Davipson, being about the age of thirty- 
nine years and having been by me first cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth in the 
matter of controversy aforesaid, I did carefully examine the said S. 
P. Davipson, and he did thereupon depose, testify, and say as fol- 
lows, V1z: 

My name is 8S. P. Davidson. My age is thirty-nine years. My 
residence is Tecumseh, Nebraska. Iam solicitor for the plaintiff in 
this cause. On the 4th day of February, 1887, as attorney for the 
plaintiff, Mr. Libby, I wrote to the defendant, Mr. Cheney, in refer- 
ence to the matter now in controversy. I have not the original 
letter in my possession, nor is it under my control, but I have in my 
hand a copy of the same and now hand it to the notary and ask that 
it be made a part of my testimony and attached as an exhibit. 


Said copy is attached hereto and marked Exhibit “N.” 


PLAINTIFF'S Exuiesit “ N.” 


Davidson & Giffen, attorneys and counselors at law. 


TecumseEH, Nes., Feb. 4th, 1887. 

P. D. Cheney, Esq. 
46 Dear Sir: Mr. Jacob Libby has instructed me to say to 

you that if you will make him the deed called for in his con- 
tract with you for sections 26 and 27, in township 5, range 8 east, in 
Gage county, Nebraska, on the 28th day of next May, he will pay 
you in cash all the unpaid portion of the principal named in said 
contract and all interest due at that date, if you prefer this to strictly 
following the contract. If, however, you prefer that the unpaid prin- 
cipal shall run the full time, as agreed upon in the contract, as he 
has already paid into the bank of Russell and Holmes for your ben- 
efit the amounts in full for all installments past due, which aggre- 
gate more than one-half of the agreed purchase-price for said land, 
and said amounts have either been received by you or still remain 
in Russell & Holmes’ hands subject to your order. Mr. Libby re- 
news or continues his offer, heretofore made, to execute, acknowl- 
edge, and deliver to you or your ordera mortgage on said land to 
secure all unpaid installments not due and fully perform each of 
his obligations in said contract mentioned, and demands a deed as 
provided in said contract. Will you execute and deliver said deed 
at once under said terms ? 

Truly, Ss. P. DAVIDSON, 

Attorney for Jacob Libby. 


[Endorsed :] Exhibit “N.” Filed July 13th, 1887. J. S. Harris, 
notary public. 


VS. JACOB LIBBY. 


PRENTISS D. CHENEY 


Plaintiff offers the same in evidence. 
Obj. 1—Objected to by defendant as immaterial. 


In reply to this letter, about the 8th day of February I received a 
letter from Mr. Cheney, the defendant, dated February 7ih, 1887. 
This letter I now hold in my hand. It is in Mr. Cheney’s handwrit- 
ing and issigned by him. I am acquainted with Mr. Cheney’s hand- 
writing. I havecorresponded with him in reference to other matters 
and invariably received letters from him in the same handwriting 
as this letter. 
47 I now hand this letter to the notary and ask that it be at- 
tached as a part of my deposition. 


The said letter is attached hereto, marked Exhibit “ O.” 


PLAINTIFF’s Exnuipit “QO.” P. D. Cheney. 


CHENEY vs. LIBBY. 


JERSEYVILLE, ILuinois, Feb. 7th, 1887. 
Judge S. P. Davidson, Tecumseh, Neb. 

Dear Str: Yours of 4th ree’d, and in answer I deny each and 
every allegation therein contained and respectfully decline all your 
propositions. 

The position of this case is precisely where we expected it would 
be after a trial before a jury. 

I would be glad to accommodate you, but to do so would ruin my 


appeal. 
Yours truly, P. D. CHENEY. 


[Endorsed :] Exhibit “O.” Filed July 13th, 1887. J. S. Harris, 
notary public. Book K, page 53. 


Plaintiff offers said letter in evidence. 
Obj. 2.—Objected to as immaterial by def’t. 


I have examined all the letters identified by Jacob Libby, in his 
deposition taken this day, as being in the handwriting of defendant 
Cheney, and I now testify that each one of said letters is in the hand- 
writing of defendant, said Cheney. 

[SEAL] S. P. DAVIDSON. 


Subscribed in my presence and sworn to before me this 15th day 
of July, A. D. 1887. 


J. S. HARRIS, 
Notary Public. 


(5.) Plaintiff’s demand.—Plaintiff here demands of said defendant 

that he produce the original letter written by 8. P. Davidson 
48 to him, above mentioned, dated February 4th, 1887, either 
now or within four days from this date, that the same may be 
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introduced in evidence herein or a copy thereof made for that pur- 
pose. 


Not being able to complete the taking of said depositions (by 
reason that there is not time to complete the taking of the same to- 
day) I adjourn the further taking of the same till to-morrow morn- 
ing, July 14th, A. D. 1887, at the hour of nine o’clock in the fore- 
noon, then to be continued at the same place. 

[SEAL. | J. S. HARRIS, 
Notary Public. 


Pursuant to adjournment, as above stated, on the 14th day of 
July, A. D. 1887, at the hour of nine o’clock in the forenoon, at 
the same place, I resumed the taking of suid depositions as afore- 


said, viz: 
J. S. HARRIS, 
Notary Public. 


And the said Cuas. A. Hotmes, being about the age forty-seven 
years and having been by me first cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the mat- 
ter of controversy aforesaid, I did carefully examine the said CHas. 
A. Hotes, and he did thereupon depose, testify, and say as follows, 
viz: 


Int. 1. State your name, age, residence, and occupation, and how 
long have you been engaged in that business. 

Ans. 1. Chas. A. Holmes; age, 47 years ; Tecumseh, Johnson Co., 
Neb.; one of the firm of Russell and Holtaes, bankers; been in the 
banking business ever since 1871. 

Int. 2. Are you acquainted with the parties to this suit ? 

Ans. 2. I am. 

Int. 3. State whether during the time you have been in business, 
as you have above stated, you have done any banking business for 
the defendant , and, if so, state the extent or amount of business, 
as near as you cin. Now state it. 


Obj. 1.—Objected to as immaterial, and the latter part of the ques- 
tion as incompetent, by defendant. 


Ans. 3. Since the year 1872 down to the present time we 
49 have collected notes belonging to Mr. Cheney,and during 
the greater portion of that time he has kept an account with 

our bank. 

Int. 4. State whether or not Mr. Cheney has been accustomed, in 
his transactions relating to his lands and other business in South- 
eastern Nebraska, to have the notes which he has taken ‘to himself 
made payable at the bank of Russell & Holmes. 


Obj. 2.—Objected to as incompetent and immaterial by defendant. 


Ans. 4. During the first few years we were collecting for Mr. 
Cheney his notes were made payable at his office, in Jerseyville, 
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Illinois, but for a number of years past his notes have been made 
payable at our bank. 

Int. 5. State what his custom was in this regard in May and June, 
1880. 


Obj. 3.—Objected to as immaterial by defendant. 


Ans. 5. Those notes were made payable at our bank. 

Int. 6. State whether or not vour firm has ever done any business 
for the plaintiff, except in relation to the contract now in contro- 
versy. 

Obj. 4.—Objected to as immaterial by defendant. 


Ans. 6. No; not to my knowledge. 

Int. 7. Please state, if you now remember, how all of the notes in 
connection with this controversy which have been paid, up to and 
including those due May, 1854, have been paid. 


Obj. 5.—Objected to as immaterial by defendant. 


Ans. 7. I am not able to say from recollection how they were 
paid. 

Int. 8. State whether Mr. Cheney ever demanded the gold or na- 
tional currency in payment of any of the notes mentioned in the 
last question. : 

Ans. 8. He did not. The notes were either paid by cur- 
dO) rency or draft and the amount placed to his credit. 

Int. 9. State, if you now recollect, how the notes due May 
28th, 1885, were paid. 


Obj. 6.—Objected to, as the notes have never been paid by de- 
fendant. 


Ans. 9. We received a draft made by James Stewart, banker, at 
Madison,and drawn on the First National Bank of Omaha, Nebraska, 
and made payable to our firm,to pay the notes due May 25th, 1885. 

Int. 10. (Handing witness draft marked “G” and attached as part 
of Jacob Libby’s testimony taken yesterday.) State whether or not 
this is the draft you received as mentioned in your last answer. 

Ans. 10. It is. 

Int. 11. State whether or not immediately upon the receipt of this 
draft you notified the defendant that the money had beon received 
at your bank in payment of said notes due May 25th, 1855. 

Ans. 11. We notitied Mr. Cheney by mail on that day or the day 
fullowing—I mean May 28th,1885. We received the draft May 28th, 
1855. 

Int. 12. State what occurred later in the afternoon, June Ist, 1885, 
in reference to these notes. 

Ans. 12. Mr. Cheney came to our bank in the afternoon, about 3 
o'clock. After some time spent in conversation and the transaction 
of some other business, he presented the Libby notes, due on that 
day,and demanded payment. We refused to pay the notes in United 
States funds; offered to pay him in current funds, which he re- 
fused. This was 4 o'clock or after the curtains had been drawn up, 
o—1071 
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at this time, and the door shut. He then called Mr. Chapman, who 
was standing in the bank, who had been there some time ; he 
51 handed him the notes and directed him to protest them. 
Chapman presented the notes to me for payment. I was then 
behind the counter, and I offered to pay him in the same currency 
I had offered to pay Mr. Cheney. He declined to receive anything 
except United States notes or legal-tender funds. Then he went 
away. 
Int. 13. What did Mr. Cheney then say about coming in the next 
morning ? | 


Obj. 7.—Objected to as immaterial and incompetent by defendant. 


Ans. 13. Before he left he said he would call in the morning. 

Int. 14. State who had procured the attendance of Mr. Chapman. 

Ans. 14. Well, he did not come at our solicitation ; he came with 
Mr. Cheney, or very soon afterwards. 

Int. 15. State what, if anything, Mr. Cheney or those in his inter- 
est had done that day about drawing out legal-tender notes or gold 
from your bank. 


Obj. 8.—Objected to as immaterial by defendant. 


Ans. 15. Why, soon after dinner—about 2 o’clock that day—a 
gentleman, whom I[ recognized as having been one of Mr. Cheney’s 
attorneys, came into the bank and asked if we could let him have 
$5,000 in legal-tender notes in exchange for other currency. We 
made the exchange for him. Mr. Cheney was in after this and had 
some checks cashed while he and I were in the private room to- 
gether, and asked, as an accommodation, that I pay him in legal- 
tender notes. I did pay him $2,500 in gold and legal-tender notes. 
He also asked for $2,500 more on another check drawn by the same 
party. This I declined to pay in such funds, and he said all right. 
Soon after this he presented the Libby notes for payment. The 
checks upon which I had paid the $2,500, as before stated, and the 

$2,500 check which [ refused to pay were drawn by A. W. 
2 Cross upon us against a deposit made by him May 28th, 

1885, all in current funds and quite a portion of it in bills of 
the First National Bank of Jerseyville, Illinois, of which bank Mr. 
Cross was president or cashier. 

Int. 16. State whether you exacted from Mr. Cheney or from the 
attorney any pay for the legal-tender notes and gold having been 
paid instead of current funds. 

Ans. 16. I did not. Mr. Evert, who got the $5,000, asked me 
what my charges were, and I told him I should make no charge. 
He gave me $10, and said the exchange was worth something to 
him, as he wanted the United States currency to make-tender. I 
took the money. Nothing was said by Mr. Cheney about paying for 
any exchange. 

Int. 17. State whether, as a matter of fact, you had then remain- 
ing in your bank plenty of gold and legal-tender notes to pay the 
Libby notes. 

Ans. 17. We had; and in about fifteen or twenty minutes after 
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Mr. Cheney and Chapman left I went to Chapman’s office to find 
Mr. Cheney or the notes for the purpose of paying them in the funds 
Mr. Cheney demanded. 

Int. 18. State whether or not you then offered to pay Mr. Chap- 
man the gold or legal-tender notes in payment of the Libby notes 
if he would surrender them, and state what Mr. Chapman said. 

Ans. 18. I asked Mr. Chapman if he had the Libby notes. I told 
him I had concluded to pay them in United States notes or gold 
and was ready to do so if he had them. He said Mr. Cheney had 
the notes and had gone. 

Int. 19. What effort did you then make to find Mr. Cheney ? 

Ans. 19. I went to the hotel and other places about town, but was 
not able to find him. [also made inquiry for him. I was informed 
that he had left town by team. 

Int. 20. State whether this draft which you have identified 
53 was sufficient to call for legal-tender notes or gold and 
whether you have not always been ready and willing to pay 

gold and legal-tender notes upon it. 

Ans. 20. We could have demanded and received gold or United 
States notes from the Ist National Bank, at Omaha, in payment of 
the draft. The draft is sufficient for that purpose. We had been 
ready and prepared to pay the gold or United States notes upon 
this draft since the draft was received. 


Obj. 9.—Answer objected to as indefinite and evasive by de- 
fendant. 


Int. 21. State whether the money thus received has remained in 
your bank ever since the receipt of this draft to pay said notes and 
whether it does not now so remain. 


Obj. 10.—Objected to as incompetent and immaterial by de- 
fendant. 


Ans. 21. Ever since the receipt of that draft we have had United 
States notes and gold to pay the amount it calls for in payment of 
these notes; have the funds now, and have always been ready and 
willing to pay the notes on demand. 

Int. 22. State whether or not, just before the two notes mentioned 
in the contract due May 28th, 1886, beeame due, Mr. Libby paid 
the amount of said notes into your bank to pay the same and 
whether said amount has not ever since remained and does now 
remain in your bank, subject to Mr. Cheney’s order, in payment of 
said notes. 


Obj. 11.—Objected to as immaterial and leading by defendant. 


Ans. 22. We received the money May 27th, 1886, to pay the notes 
due May 28th, 1886. The funds have been in our bank and are now 
there to pay said notes and is subject to Mr. Cheney’s order on pre- 
senting the notes. 

Int. 25. State whether or not the money has been paid into your 
bank to pay the notes mentioned in said contract due May 
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54 28th, 1887, and whether the same still remains there subject 
to Mr. Cheney’s order in payment of said notes. 


Obj. 12.—Objected to as iinmaterial and leading by defendant. 


Ans. 23. We received the — May 24th, 1887, to pay the notes due 
May 28th, 1887. The funds are now in our bank and have been 
since they were paid, subject to the order of Mr. Cheney in the pay- 
ment of the notes. 

Int. 24. State whether or not you notified Mr. Cheney of the pay- 
ment of this money, both of May, 1886, and May, 1887. 


Obj. 13.—Objected to as immaterial by defendant. 


Ans. 24. We did notify Mr. Cheney in May, 1886, and May, 1887, 
that we had the funds to pay the notes in legal-tender notes or 
gold. 

Int. 25. State whether or not, soon after June Ist, 1885, any one 
representing Mr. Libby came to Tecumseh in search of Mr. Cheney 
and of the notes due in 1885; and, if so, state who it was and what 
effort he made to find Mr. Cheney and said notes. 

Ans. 25. I have no personal knowledge. 

Int. 26. State whether Mr. Cheney or any one for him, at any 
time after June Ist, 1885, has ever asked for the money, either in 
legal-tender notes or in any other currency or gold, in payment of 
the notes due in 1885 or any notes due subsequent to that date. 


Obj. 14.—Objected to as immaterial by defendant. 


Ans. 26. Neither Mr. Cheney nor any one for him, since June Ist, 
1885, has asked for the money in the payment of any of the Libby 
notes. 


Cross-examination, J. H. McInrosH representing counsel for 
defendant: 


Int. 1. How long have you personally known Mr. Cheney, Mr. 
Holmes? 
Ans. 1. Twelve or fourteen years. 
DO Int. 2. Did he personally call at your bank to receive pay- 
_ ment on the notes made in pursuance of the contract now in 
question at any time previous to May 28, 1885? 

Ans. 2. He did not, at my knowledge. 

Int. 3. Did you pay these notes to any agent of the defendant at 
your bank ? 

Ans. 3. I think not. My recollection is that the proceeds of the 
notes were placed to Mr. Cheney’s credit and checked out by him in 
the usual course of business. y 

Int. 4. Then he never personally called at your bank to receive or 
demand payment for any of these notes previous to May, 1885 ? 

Ans. 4. No. 

Int. 5. You say you notified him at once, upon receipt of the draft 
from Mr. Libby in May, 1885, that the money had been received to 
pay the notes falling due in that month?’ — 

Ans. 5. Yes, sir. 
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Int. 6. Had you actually received the money from Mr. Libby or 
was it not the fact that you had only received a draft from him ? 

Ans. 6. We had reeeived the draft which has been offered in eyi- 
dence and had accepted it for the amount of money it calls for. 

Int. 7. You say Mr. Cheney called at your bank when these notes 
were due, the last day of grace, and demanded payment, presenting 
the notes ? 

Ans. 7. I do. 

Int. 8. He demanded legal tender ? 

Ans. 8. He did. 

Int. 9. And you refused to give it? 

Ans. 9. I did. 

Int. 10. He then caused the notes to be protested for non-pay- 

ment? 
56 Ans. 10. He did. 

Int. 11. The notes were presented at your bank on the last 
day of grace by Mr. Chapman, a notary public, at the close of the 
business hours, and payment thereof was demanded from you at 
your bank, where said notes were made payable, and payment 
thereof was then and there refused by it? 

Ans. 11. The notes were presented on the last day of grace, after 
the closing of business hours, and payment demanded of me by Mr. 
Chapman, a notary public, and I offered to pay him the amount 
due him on the notes in current funds, which he refused to accept. 
He then went away, taking the notes with him. 

Int. 12. The notary demanded of you payment in legal tender, 
did he not? 

Ans. 12. He did. 

Int. 15. And you refused to pay it? 

Ans. 13. He did, and I refused to pay in anything except current 
funds. 

Int. 14. The notes were protested because you refused to pay in 
legal tender, were they not ? 

Ans. 14. I don’t know about that. 

Int. 15. At those times, the last day of grace, when the notes fall- 
ing due in 1885 under this contract that the notes were presented 
first by Mr. Cheney and efterwards by a notary public and payment 
thereof demanded in legal-teuder payment, in the sort of money 
demanded, was it each of those times refused by you? 


Obj. 1—Objected to because the same question was fully answered 
already by plaintiff. 

Ans. 15. Payment was refused for the reason that there was evi- 
dently an attempt at that time, by Mr. Cheney and others acting 
with him, to exhaust our supply of legal-tender money. 

Obj. 1.—Answer objected to as evasive—witness refuses to answer 
it directly—by defendant. 

o7 Int. 16. Then, when you say that after the receipt of the 


draft from Mr. Libby, on May 28th, 1885, you were at all 
times ready and willing to pay the notes falling due “May 28th, 1885, 
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in legal tender, you say this in spite of your refusal to pay in legal 
tender, at a time subsequent to May 28th, 1885, when payment in 
legal tender was twice demanded ? 

Ans. 16. What I have said in answer to a similar question is that 
since June Ist, 1885, we have been ready and willing to pay gold or 
United States notes to Mr. Cheney in payment of the Libby notes, 
and that we accepted the draft Mr. Libby sent us for that purpose. 

Int. 17. Then it is since the Ist of June, 1885, only that you 
have been ready aid willing to pay the notes in question in legal 
tender ? | 

Ans. 17. I have already said that I went to Mr. Chapman’s office on 
the Ist day of June, 1885, soon after the bank closed,ready and pre- 
pared to pay the notes in the funds which had been demanded by 
Mr. Cheney and Mr. Chapman, and since that time we have been 
ready to pay them at any time. 

Obj. 2.—Answer objected to by defendant. 


Int. 18. Did you tender the money to Mr. Chapman, the notary ? 

Ans. 18. I did not, because I asked him for the notes and he said 
he did not have them. 

Int. 19. What did you first say to Mr. Chapman when you saw 
lim at his office after his demand of the payment of the notes? 

Ans. 19. I asked him if he still had the Libby notes and told him 
upon reflection, I had concluded to pay them in the funds demanded. 
He replied that he did not have the notes; that Mr. Cheney had 
them and had gone. I then went to look for Mr. Cheney. 

Int. 20. You say you inguired at the hotel for Mr. Cheney. Was 

this the hotel where he was stopping ? 
o8 Ans. 20. I could not find that he had stopped at any hotel; 
my first inquiry was at the Sherman House. 

Int. 21. What was the leading hotel in town at that time? 

Ans. 21. The Sherman House. 

Int. 22. Was not there a Centennial Hotel quite as prominent in 
town at that time as any other? 

Ans. 22. Well, [ should say not; it was more of a boarding-house 
than a hotel. 

Int. 25. Wasn’t the Centennial such a hotel, as to its location and 
general appearance, as a stranger in town at that time would be 
likely to stop at? 

Ans. 23. Well, a stranger getting off the train at the depot would 
be quite likely to stop at the Sherman House for the reason he would 
pass 1t on coming up from the depot. I know no reason why a 
stranger should not go to the Centennial Hotel except that it was 
further from the depot. 

Int. 24. Did you inquire at the Centennial Hotel for Mr. Cheney ? 

Ans. 24. I did not. I was informed by some one that they had 
seen him go down the street in an opposite direction, and I went in 
that direction looking for him. 

Int. 25. Did you inquire at the Sherman House whether Mr. 
Cheney was stopping there or not? 
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Ans. 25. I did; and remember looking at the register and his 
name was not on the list. 

Int. 26. Then you made no further inquiry at any of the other 
hotels for him ? 

Ans. 26. No; I did not. 

Int. 27. How many hotels were there in town at that time— 
about ? 

Ans. 27. Only the Centennial that I know. 

Int. 28. Why did you think there was a conspiracy between Mr. 

Cheney and his agents to exhaust tlhe legal tender in your 
59 bank on the first of June, 1885? 
Ans. 28. When Mr. Cross made the deposit on Mev 98 1885. 
and during a conversation which followed, while he was} 
he asked me if we kept a legal-tender revenue, as nati 
were required to do. I said no, but that we usually I: 
of legal tender on hand. When I come to put away the curscury 
which he deposited I noticed that there was no greenbacks or legal 
tender in the packages. On the Ist of June Mr. Evert got the $5,000 
legal-tender notes from us, and Mr. Cheney following him was very 
articular to ask if we could not accommodate him with greenbacks or 
Lenheondee notes in payment of the checks drawn by Mr. Cross on 
that deposit made May 28th. 

Int. 29. What could have been their object in exhausting your 
supply of legal tender ? 

Ans. 29. Mr. Cheney’s object would be so that we could not pay 
the Libby notes in legal tender, I suppose. 

Int. 30. Now, you have testified that when Mr. Cheney demanded 
payment of the Libby notes you had the legal tender on hand. It 
you had it on hand why did you not give it in payment of these 
notes when demanded, and thus frustrate the conspiracy which you 
suspected to exist between Mr. Cheney and his agents to exhaust 
your supply of legal tender so that you could not pay the Libby 
notes in legal tender ? 

Ans. 30. I had two or three reasons: First, he was not the only 
customer who might want legal-tender money; second, I thought 
he was trespassing upon good nature somewhat, and it occurred to 
me that there was quite a large amount of money deposited in our 
bank by the clerk of the district court of Johnson county, Nebraska, 

which had been paid into court by parties in litigation with 
60 Mr. Cheney, which funds Mr. Cheney could have drawn if he 

saw fit to accept the certificates from the clerk of the court, 
and I preferred to be prepared to pay these certificates on demand, 
and other deposits payable specifically in legal-tender money, rather 
than comply with the demands of Mr. Cheney for payment of the 
Libby notes. 

Int. 31. You say you suspected this conspiracy to exist to exhaust 
your legal-tender money so that you could not pay the Libby notes. 
You evidently expected, then, that legal tender would then be de- 
manded in payment of those notes? 

Ans. 31. I did not suspect any conspiracy and did uot know he 
had the Libby notes with him nor did not think about them until 
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in legal tender, you say this in spite of your refusal to pay in legal 
tender, at a time subsequent to May 28th, 1885, when payment in 
legal tender was twice demanded ? 

Ans. 16. What I have said in answer to a similar question is that 
since June Ist, 1885, we have been ready and willing to pay gold or 
United States notes to Mr. Cheney in payment of the Libby notes, 
and that we accepted the draft Mr. Libby sent us for that purpose. 

Int. 17. Then it is since the 1st of June, 1885, only that you 
have been ready and willing to pay the notes in question in legal 
tender? 

Ans. 17. I have already said that I went to Mr.Chapman’s office on 
the Ist day of June, 1885, soon after the bank closed,ready and pre- 
pared to pay the notes in the funds which had been demanded by 
Mr. Cheney and Mr. Chapman, and since that time we have been 
ready to pay them at any time. 

Obj. 2.—Answer objected to by defendant. 


Int. 18. Did you tender the money to Mr. Chapman, the notary ? 
Ans. 18. I did not, because I asked him for the notes and he said 
he did not have them. 
Int. 19. What did you first say to Mr. Chapman when you saw 
him at his office after his demand of the payment of the notes? 
Ans. 19. I asked him if he still had the Libby notes and told him 
upon reflection, I had concluded to pay them in the funds demanded. 
He replied that he did not have the notes; that Mr. Cheney had 
them and had gone. I then went to look for Mr. Cheney. 
Int. 20. You say you inguired at the hotel for Mr. Cheney. Was 
this the hotel where he was stopping ? 
58 Ans. 20. I could not find that he had stopped at any hotel; 
my first inquiry was ot the Sherman House. 
Int. 21. What was the leading hotel in town at that time? 
Ans. 21. The Sherman House. 
Int. 22. Was not there a Centennial Hotel quite as prominent in 
town at that time as any other? 


Int. 25. Wasn’t the Centennial such a hotel, as to its location and 
general appearance, as a stranger in town at that time would be 
likely to stop at? 

Ans. 25. Well, a stranger getting off the train at the depot would 
be quite likely to stop at the Sherman House for the reason he would 
pass it on coming up from the depot. I know no reason why a 
stranger should not go to the Centennial Hotel except that it was 
further from the depot. | 

Int. 24. Did you inquire at the Centennial Hotel for Mr. Cheney ? 

Ans. 24. I did not. I was informed by some one that they had 
seen him go down the street in an opposite direction, and I went in 
that direction looking for him. 

Int. 25. Did you inquire at the Sherman House whether Mr. 
Cheney was stopping there or not ? 
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Ans. 25. I did; and remember looking at the register and his 
name was not on the list. 

Int. 26. Then you made no further inquiry at any of the other 
hotels for him ? 

Ans. 26. No; I did not. 

Int. 27. How many hotels were there in town at that time— 
about ? 

Ans. 27. Only the Centennial that I know. 

Int. 28. Why did you think there was a conspiracy between Mr. 

Cheney and his agents to exhaust the legal tender in your 
59 bank on the first of June, 1885? 

Ans. 28. When Mr. Cross made the deposit on May 28, 1885, 
and during a conversation which followed, while he was in the bank, ~ 
he asked me if we kept a legal-tender revenue, as national banks ; 
were required to do. I said no, but that’ we usually had a supply 
of legal tender on hand. When I come to put away the currency 
which he deposited I noticed that there was no greenbacks or legal 
tender in the packages. On the Ist of June Mr. Evert got the $5,000 
legal-tender notes from us, and Mr. Cheney following him was very 

articular to ask if we could not accommodate him with greenbacks or 
tom wna de notes in payment of the checks drawn by Mr. Cross on 
that deposit made May 28th. | 

Int. 29. What could have been their object in exhausting your 
supply of legal tender ? 

Ans. 29. Mr. Cheney’s object would be so that we could not pay 
the Libby notes in legal tender, I suppose. 

Int. 30. Now, you have testified that when Mr. Cheney demanded 
payment of the Libby notes you had the legal tender on hand. if 
you had it on hand why did you not give it in payment of these 
notes when demanded, and thus frustrate the conspiracy which you 
suspected to exist between Mr. Cheney and his agents to exhaust 
your supply of legal tender so that you could not pay the Libby 
notes in legal tender ? 

Ans. 30. I had two or three reasons: First, he was not the only 
customer who might want legal-tender money; second, I thought 
he was trespassing upon good nature somewhat, and it occurred to 
me that there was quite a large amount of money deposited in our 
bank by the clerk of the district court of Johnson county, Nebraska, 

which had been paid into court by parties in litigation with 
60 Mr. Cheney, which funds Mr. Cheney could have drawn if he 

saw fit to accept the certificates from the clerk of the court, 
and I preferred to be prepared to pay these certificates on demand, 
and other deposits payable specifically in legal-tender money, rather 
than comply with the demands of Mr. Cheney for payment of the 
Lrbby notes. 

Int. 31. You say you suspected this conspiracy to exist to exhaust 
your legal-tender money so that you could not pay the Libby notes. 
You evidently expected, then, that legal tender would then be de- 
manded in payment of those notes? 

Ans. 31. I did not suspect any conspiracy and did not know he 
had the Libby notes with him nor did not think about them until 
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he presented the notes to me for payment, for if I had I should not 
have done him the favor of paying him $2,500 in legal-tender money 
on the checks of Cross, where there was no obligation to pay anything 
but current funds. 


Obj. 3.—Objection to the answer of witness,as not connected with 
the question and evasive, by defendant. 


Int. 32. Is it not a fact that legal tender was ata premium at your 
bank at the time Mr. Cheney demanded payment of the notes in 
question ? | 

Ans. 32. No; we received and paid out money without any regard 
as to whether it was legal-tender funds or national-bank currency. 

Int. 33. Is it nota fact that on the very day Mr. Cheney demanded 
the payment of the notes in question you had received and accepted 
a premium on legal-tender money at the rate of $2.00 per thousand 
dollars? 

Ans. 33. As I answered before, we made nu charge for premium 
or exchange of United States notes for national-bank currency ; the 
$10 paid by Mr. Everest was a voluntary payment on his part. 

Int. 34. But the $10 was paid in consideration for the ex- 
61 change of United States national-bank currency for United 
States currency ? 

Ans. 34. The $10 was paid and received under the circumstances 
I have already stated. 

Int. 35. That is, you mean that it was accepted by you from a man 
who was a stranger to you, residing at a long distance from your 
town, who was not in the habit of doing business at your bank—ac- 
cepted as a present from him ? 

Ans. 35. It was accepted because the man insisted on paying for 
the favor [ had done him. 

Int. 56. Then it was for the exchange referred to and not asa 
present ? 

Ans. 36. I think I have answered that question as far as I can; I 
have stated the facts. 

Obj. 4—Answer objected to—witness refuses to answer it directly— 
by defendant. 


Int. 57. You say you notified defendant that the legal tender was 
at your bank to pay the notes due May, 1885. When did you notify 
him ? : 

Ans. 37. I did not say so. 

Int. 38. Then you never notified the defendant at any time dur- 
ing the year 1885 that the legal tender was at your bank to pay the 
notes due in 1885? 

Ans. 38. No; I did not. 

Int. 59. When are notes of 1885, and the other made in pursuance 
of this contract in question, coming due—subsequently to 1885? 

Ans. 39. The notes are all in our bank, sent to us by Mr. Libby, 
and are held subject to the order of Mr. Cheney; the notes of 1885 
are among them. 


Obj. 5.—Answer objected to, all but the first clause, by defendant. 


PRENTISS D. CHENEY VS. JACOB LIBBY. 41 


62 Redirect examination by S. P. Davipson, counsel for plaintiff: 


Int. 1. State whether or not you are acquainted with the hand- 
writing of the defendant. 


Obj. 6.—Objected to as not proper redirect examination by defend- 
ant. 


(Handing witness Exhibits “B,” “E,” “FP,” “I,” and “0,” at- 
tached to Jacob Libby’s deposition just taken.) State in whose hand- 
writing each one of these letters is. 


Obj. 7.—Objected to as not proper redirect examination by defend- 
ant. 


Ans. 1. These letters are in the handwriting of the defendant, P. 
D. Cheney. 

Int. 2. (Handing witness Exhibits “A,” “J,” “Kk,” “ L,” and “ M,” 
attached to Jacob Libby’s testimony just taken.) State in whose 
handwriting the written portion of each one of these notes, except 
the signature, Is. 


Obj. 8.—Objected to as not proper redirect examination by defend- 
ant. 


Ans. 2. They are each in the handwriting of defendant Cheney. 
CHAS. A. HOLMES. 


Subseribed in my presence and sworn to before me this 14th day 
of July, A. D. 1887. 
[SEAL. ] J. S. HARRIS, 
Notary Public. 


Aud the said Warren H. Hoimes, being about the age of thirty- 
seven years and having been by me first cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth in the 
matter of controversy aforesaid, I did carefully examine the said 
WarREN H. Hotes, and he did thereupon depose, testify, and say 
as follows, viz: 


Int. 1. State your name, age, and residence and occupation. 
Ans. 1. Name, Warren H. Holmes; age, 37 years; Tecumseh, 
Nebraska ; occupation, banker. I am a member of the firm 
63 of Russell & Holmes. 
Int. 2. State whether or not you were present in the bank 
of Russell and Holmes, in Tecumsel:, on the Ist day of June, 1885, 
when Mr. Cheney presented the Libby notes for payment. 

Ans. 2. I was. | 

Int. 3. State what time in the afternoon it was when he presented 
said notes and whether it was after banking hours. 

Ans. 3. It — about the and a little after four o'clock. Our closing 
hour of bank is four o’cluck ; it is my recollection the curtains were 
drawn and the door shut but not locked. : 

Int. 4. Did you hear the conversation between C. A. Holmes and 
Mr. Cheney at that time? 

6—1071 
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Ans. 4. I did not hear the conversation between C. A. Holmes 
and Mr. Cheney. 

Int. 5. State what occurred on the 19th day of August, 1885, if 
anything, in relation to this contract. 

Obj. 1.—Objected to as immaterial by defendant. 


Ans. 5. Jacob Libby deposited, by S. P. Davidson, attorney, $120 
in gold as a tender for balance of one-half of purchase-money for 
sections twenty-six and twenty-seven, town. 5, range 8 eust, of the 
sixth principal meridian, and. demanded a deed for same from P. 
D. Cheney, and offered a mortgage on same property for balance 
unpaid. 

Int. 6. State whether at that time Mr. Libby, by his attorney, 
offered to fully perform any and all other obligations required of 
him in said contract. 

Obj. 2.—Objected to, as immaterial, indefinite, and containing con- 
clusions, by defendant. 


Ans. 6. He did. 
Int. 7. State whether — not you, for Russell and Holmes, notified 
Mr. Cheney of this offer and tender and demand. 


Obj. 3.—Objected to as immaterial by defendant. 


Ans. 7. I did. 
64 Int. 8. State whether or not, in compliance to this notice, 
Mr. Cheney executed and delivered said deed. 


Obj. 4.—Objected to as immaterial by defendant. 


Ans. 8. He did not, to my knowledge. 

Int. 9. State whether or not, immediately after the first of June, 
1885, any one representing Mr. Libby came to Tecumseh in search 
of Mr. Cheney and the notes due in 1885 from Mr. Libby; and, if 
so, state who it was and what efforts he made to find Mr. Cheney 
and said notes, and with what result. 


Obj. 5.—Objected to as immaterial and incompetent by defendant. 


Ans. 9. Mr. James Stewart, the banker, of Madison, Nebraska, 
came to Tecumseh soon after the lst of June in the interest of Mr. 
Libby. He made diligent inquiry for Mr. Cheney and the cause 
for non-payment of the notes, and to my certain knowledge he did 
not find either Mr. Cheney or the notes. He was prepared to pay 
them in legal tender at any time upon presentation. He also made 
inquiry at the bank of Russell and Holmes for Mr. Cheney and for 
the notes for the purpose of paying them. ; 


Obj. 6.—Answer objected to by defendant. 
Cross-examined by J. H. McINrosu, representing of counsel 
for defendant: 


Int. 1. How do you know Mr. Stewart was the agent for Mr. 


Libby ? 


PRENTISS D. CHENEY VS. JACOB LIBBY. 13 


Ans. 1. Mr. Stewart had a letter from Mr. Libby introducing him 
as his agent. 

Int. 2. Was you with Mr. Stewart all the while he was there ? 

Ans. 2. No. | 

Int. 5. Were you with him at any time while he was here except 
in your own bank? 

Ans. 5. I was. 
60 Int. 4. Where were you with him ? 

Ans. 4. I went with him from our banking office to the 
office of S. P. Davidson, attorney, and that’s all. 

Int. 5. Then, how do you know Mr. Stewart while he was here 
made diligent inquiry for Mr. Cheney ? 

Ans. 5. Partly on Mr. Stewart’s word, and I directed him where 
to go. He inquired at our place first and then at the notary who 
presented the notes. I think I directed him to the other bank where 
some of Mr. Cheney’s notes had been. 

Int. 6. How do you know that he inquired for Cheney anywhere 
except at your bank ? 

Ans. 6. Only from his say so. 

Int. 7. Then, when you say Stewart made diligent inquiry for 
Cheney you mean that Stewart said he made diligent inquiry ? 

Ans. 7. Yes. 

Int. 8. You were not with Stewart except at your own bank and 
upon the way to Mr. Davidson’s office. How is it that you have 
such certain knowledge, as you say, that he did not find Cheney ? 

Ans. 8. Mr. Cheney had left the town some davs before. Mr. 
Stewart also said he did not find Mr. Cheney. 

Int. 9. Then your certain knowledge about his not finding Mr. 
Cheney is also based upon mere hearsay ? 

Ans. 9. I believe it was that he was not here; Stewart said he 
was not here. 

Int. 10. Did Stewart deposit any money in your bank while he 

ras here? 

Ans. 10. He did not, to my recollection. 

Int. 11. Did he exhibit any money io you while he was here ? 

Ans. 11. He did not. 

Int. 12. How do vou know, then, that he has the legal 
66 tender with which to pay the Libby notes? 

Ans. 12. My recollection was that I offered to furnish him 
with the legal tender from our bank if he required it. 

Int. 13. Then he did not have the legal tender? 

Ans. 13. He did not have it with him. 

Int. 14. All vou know is that if he had needed it your bank might 
have furnished him with the legal tender ? 

Ans. 14. Yes. 

Int. 15. You don’t know Stewart had a cent. of legal tender with 
him ? 

Ans. 15. No. 

Int. 16. What time in June was it that Stewart was here? 

Ans. 16. It was about the 10th of June. 
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Redirect examination by 8. P. Davipson, counsel for 
plaintiff: 


Int. 1. State whether or not it was not about the Sth or 9th of June. 


Obj. 1.—Objected to, as witness already said about the 10th of 
June, by defendant. 


Ans. 1. It may have been. 

Int. 2. State whether or not you did not offer to furnish Mr. Stew- 
art the legal tender to be used by him for Mr. Libby in paying these 
notes if they could be found. 


Obj. 2.-—Objected — as immaterial by defendant. 


Ans. 2. I did. 
WARREN H. HOLMES. 


Subscribed to in my presence and sworn to before me this 14th 
day of July, A. D. i887. 
[SEAL. ] J. S. HARRIS, 
Notary Public. 


Plaintiff’s offer—Plaintiff here offers to deliver to the defendant 

a mortgage on the land in controversy, duly acknowledged, 

67 to secure the unpaid notes mentioned in the contract, being 

part of the purchase-money for said land, and notify the de- 

fendant that plaintiff will keep this offer good and deliver said 

mortgage whenever the defendant will deliver the deed for the land 
or whenever the court shall — or direct in this case. 


STATE OF NEBRASKA, | 
| g SS 
Johnson County, 


In the Cireuit Court of the United States for the District of Nebraska. 


I, J.S. Harris, a notary public, duly appointed, commissioned, 
and qualified, and by the laws of the State of Nebraska authorized 
and empowered to take depositions to be used in causes pending in 
the circuit court of the United States, do hereby certify that the 
reasons for taking the foregoing depositions are and the fact is that 
the testimony of said witnesses is material and necessary for the 
plaintiff in the cause in the caption of said deposition named, and 
that the said witnesses live, and did live at the time of taking said 
depositions, in Platte and Johnson ,counties, Nebraska, the same 
being at a greater distance than one hundred miles from Omaha, in 
the State of Nebraska, the place of the trial of said cause, to wit, 
more than one hundred miles therefrom, and the testimony is re- 
quired to be reduced to writing in said cause. : 

I further certifythat,as appears by the notice hereto attached, and 
notice of the time and place of taking the said depositions and the 
names of the witnesses to be examined were given. I further certify 
that on the 15th July, A. D. 1887, at the hour of 2 o'clock in the after- 
noon, I was attended at my office, in Tecumseh, Johnson county, 
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State of Nebraska aforesaid, by S. P. Davidson, counsel for plaintiff, 
and J. H. McIntire, representing counsel for defendant, and Jacob 
Libty, Chas. A. Holmes, and Warren H. Holmes, witnesses, who 

were of sound and lawful age; and the said witnesses were by 
68 me carefully examined and cautioned and sworn to testify 

the truth, the whole truth, and nothing but the truth; the 
depositions were by me reduced to writing in the presence of the 
witnesses and from their statements, and after carefully reading the 
same to the witnesses they subscribed the same in my presence. [| 
have retained the said depositions in my possession for the purpose 
of sealing up and directing the same, with this certificate of the rea- 
sons aforesaid for the taking said depositions, with my own hand, to 
the court for which the same were taken. 

I do further certify that 1 am not counsel nor attorney for either 
of the parties in said deposition and caption named or in any way 
interested in the event of the said cause named in said caption. 

In testimony whereof I have hereunto set my hand and. notarial 
seal this 14th day of July, A. D. 1887. 

[ SEAL. ] J. S. HARRIS, 
Notary Public. 


Officer’s Fees. 


Taking «& certifying depositions to file (20 cents for each 


Re OE DOP WR, Fe ce ce ce ontetetiniteineinn $25 00 
Administering oaths to three witnesses....-..-.-------- 30 
ee OE GRIND Cie cnns ceca ctecnicenuieemniamnresn 1 50 
Ww semens fee (2 WHRGRNED . ccccicncncccscewcenesens eae 4 00 
WENGE GHD cccnictintunon enenus sconnsemmmnemenin 20 
PIII a ss:ccintesiiiaienieniasiineiitlaiite assistant et Aiba 20) 

eee Op SRGREE, CON) 02220 cnc ccccnnmenunnness $31 20 


Endorsed: Received & filed Aug. 5, 1887, and opened by order 
of court Aug. 22, ’87. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 14th day of October, 1887, 
deposition on behalf of defendant was filed in said case; which said 
deposition is in words and figures following, to wit: 


(Original.) Nolice. 
In the Cireuit Court of the United States for the District of 
Nebraska. 


69 - Jacos Lippy, Plaintiff, 


Prentiss D. Cueney, Defendant. 
Deposition de bene esse. 


Please take notice that the deposition de bene esse of Prentice D. 
Cheney, defendant, and sundry witnesses will be taken, to be read in 
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evidence at the trial of said cause on the part of the defendant 
therein, before competent authority, at the office of Adams A. Good- 
rich, notary public, in Jerseyville, in the county of Jersey and State 
of Illinois, commencing on the first day of October, 1887, at the hour 
of nine o’clock in the forenoon of said day, with authority to adjourn 
from day to day, till all such depositions shall have been completed, 
at which time and place you are hereby notified to be present and 
put interrogatories to the said witnesses if you shall think fit. 

The reason for taking the deposition is that said witnesses lives at 
a greater distance than one hundred miles from Omaha, Nebraska, 
the place of trial of this action. 

Dated at Omaha this 19th day of September, 1887. 

JNO. L. WEBSTER, 
Attorney for Def't. 
To S. P. Davidson, Esq., Tecumseh, Neb. 


Service of the above notice by receiving a copy thereof on this 25rd 
day of September, 1887, is admitted, but objection is made to the 
taking under it of deposition of any other witness than is named 


therein. 
S. P. DAVIDSON, 
Sol. for PUff. 
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UnitreD STates OF AMERICA, 1 
State of Illinois, County of Jersey, § 


Be it remembered that on this Ist day of October, A. D. 1887, I, 
Thomas F. Ferris, a notary public within and for the aforesaid 
county and State, appointed, duly commissioned, and qualified,and 
by the laws of the United States authorized and empowered to take 
depositions in causes pending in the cireuit court of the United 
States, did call and cause to be and personally appear before me, at 
the office of “dams A. Goodrich, in Jerseyville, in the county of 
Jersey, in the state of Illinois, Prentiss D. Cheney to testify and the 
truth to say on the part and behalf of the defendant in a certain 
suit or matter of controversy now depending and undetermined in the 
circuit court of the United States for the district of Nebraska, at 
Omaha, in the State of Nebraska, wherein Jacob Libby is plaintiff 
and Prentiss D. Cheney is defendant. 


§- 


And the said Prentiss D. Cueney, being about the age of 51 
years, and having been by me first cautioned and sworn to testify 
the truth, the whole truth, and nothing but the truth in the matter 
of controversy aforesaid, I did carefully examine the said Prentiss 
D. Cheney, and he did thereupon depose, testify, and say as follows, 
Viz: 

Examination-in-chief by Attorney T. S. Cuapman, for the 
defendant: 


Interrogatory first. What is your name, age, and residence ? 
Answer first. My name is Prentiss D. Cheney. I am the defend- 


PRENTISS D. CHENEY VS. JACOB LIBBY. 47 


ant in this suit. I am fifty-one years old, and reside in Jerseyville, 
Jersey county, Illinois. 

71 Int. 2nd. Do you know Jacob Libby, the plaintiff in this 
suit; and, if so, how long have you known him ? 

Ans. 2nd. I have known him, through business transactions, since 
May, A. D. 1880. I never saw him until January, A. D. 1887. I 
did not then have any conversation with him. 

Int. 3. Can you state the nature of the business transaction you 
had with the plaintiff Libby? And, if so, proceed and state the 
same in your own way in a narrative form. 

Answer 3. I can state the nature of the said business. 

On the 28th day of May, A. D. 1880, I entered into a written con- 
tract to demise and let and also to sell under specified conditions 
to the plaintiff, Jacob Libby, sections 26 and 27, in township five 
(5), range eight (8), in Gage county, Nebraska. Each party had a 
copy of the contract. The copy held by me is in the hands of J. 
L. Webster, my attorney in this case. 

Libby failed to pay two notes for $1,251.20, due May 28th, 1885, 
at maturity, and the said notes have never been paid to me or to any 
person having authority to receive payment of same for me. 

On Monday, June Ist, 1885, I personally presented the two notes 
due on that day at the office of Russell & Holmes, in Tecumseh, 
Nebraska, where they were made payable, and demanded payment 
thereof in lawful legal-tender money of the United States, which 
was refused. I thereupon delivered the two said notes to L. C. 
Chapman, notary public in Tecumseh, Nebraska, and requested him 
to protest the same, which he did. 

When I was in the office of Russell & Holmes I met Charles A. 
Holmes, a member of that firm. Mr. Holmes then told me that Jacob 
Libby had sent him a draft, pavable in Omaha, with which to pay 
the said two notes. Mr. Holmes then offered to give me a sight 
draft on a bank in Omaha in payment for the said notes, which | 

refused to accept. 
72 Mr. Holmes then offered to pay me national-bank notes for 

the said two notes, which I also refused to receive, and I then 
informed Mr. Holmes that I would not receive the national-bank 
notes, because they were not legal-tender money of the United States. 
I then told Mr. Holmes that I wanted lawful legal-tender money of 
the United States, and that I would not take anything else in pay- 
ment of the said two notes. I then told Mr. Holmes that I would 
accept any lawful money that was a legal tender in payment of the 
said two notes against Libby, the plaint iff. Mr. Holmes then told 
me that he did not have legil- -tender money with which to pay the 
Libby notes. 

At the same time I had three checks, drawn by A. W. Cross on 
the bank of Russell & Holmes, for the.aggregate sum of 35,000.00, 
for which I wanted and demanded legal-tender money in payment. 

Mr. Holmes paid me $2,500.00 of the amount in gold and United 
States legal-tender notes, but could not pay the other $2,500 in le gal- 
tender money, he saying that they did not have it in the bank. Mr. 
Holmes did offer to pay me in national-bank notes, which I refused 
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to receive, and stated to him that I refused to receive national-bank 
notes, because they were not legal-tender money. 

On June 20th, 1885, I returned to Jacob Libby his twelve (12) un- 
paid notes, with a letter, of which the following is a copy: 


JERSEYVILLE, Inu., June 20th, 1885. 

Jacob Libby, Esq., Madison, Nebraska. 
Dear Str: Herein I return to you your twelve unpaid notes, all 
dated May 28th, 1880, given to me as part of the contract of same 
date concerning the land—all section 26, 5, 8, all section 27, 
73 5, 8—in Gage county, Nebraska, which was terminated and 
euded by your failure to pay the two notes due May 28th, 
1885, and otherwise to comply with the contract, which is now null 


and void. | 
Yours truly, P. D. CHENEY. 


I afterwards received a letter from Russell & Holmes concerning 
the same matter, of which the following is a copy: 

Tecumsen, NeEs., June 25rd, 1885. 
P. D. Cheney, Esq., Jerseyville, Ils. 

Dear Sir: * * * Jacob Libby has authorized us to pay the 
amount of his notes due May 28th, including protest fees, in legal- 
tender notes or coin, if you so desire, upon presentation, which we 
are prepared todo. He informed us he would write vou to that 


effect. 
Respectfully, RUSSELL & HOLMES. 


Afterwards I received another letter from Russell & Holmes, of 
which the following is a copy: 

Tecumsed, Nes., June 29, 1885. 
P. D. Cheney, Esq., Jerseyville, Ills. 

DEAR Six: We have received from Mr. Jacob Libby his notes in 
your favor, amounting to $6,679.20, with a request that we notify 
you the notes are here, subject to your order. 

Yours very respectfully, RUSSELL & HOLMES. 


I was absent from home and did not get the letter of June 29th 
until July 8th, when I immediately replied to it as follows: 


JERSEYVILLE, [Lis., July Sth, 1885. 
Messrs. Russell & Holmes, Tecumseh, Neb. 
74 GENTLEMEN: Yours of June 29th ree’d, saying that Jacob 
Libby has sent to you his notes in my favor for $6,679.20, and 
that they are subject to my order. 
In reply I say that I will not accept the notes, and do not recog- 
nize them as being subject to my order. 


Yours truly, P. D. CHENEY. 


On July 8th, 1885, I received from Jacob Libby a letter, of which 
the following is a copy ; | 
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Mapison, Nes., June 25th, 1885. 

P. D. Cheney, Esq. | 

Sir: Your letter of the 20th inst., enclosing my (10) unpaid notes 
and two which were paid, and which you had protested wrongfully, 
is received. I refuse to accept said notes, excepting the two which 
were paid, and I have this day sent them to your bankers, Messrs. 
Russell & Holmes, of Tecumseh, Neb., for your use and benefit and 
subject to your order. I shall make payments as fast as they be- 
come due, and shall require you to execute a conveyance of the land 
in accordance with the terms of the contract. It will be useless for 
you to send me any of these notes, except you send them for pay- 


ment. 
Yours, €c., JACOB LIBBY. 


On the next day I replied to the above letter as follows: 
JERSEYVILLE, Ixu., July 9th, 1885. 
Jacob Libby, Esq., Madison, Nebraska. 

Dear Sir: Yesterday I received your registered letter of June 
25th, informing me that you had sent your unpaid notes to Russell 
& Holmes, subject to my order, Kc. 

I now write this note to say that I do not recognize the notes as 


being subject to my order. 
Yours truly, P. D. CHENEY. 


~] 


cr 


I afterwards received a letter from Russell & Holmes con- 

cerning the same matter, of which the following is a copy: 
TrcuMseH, Nes., Aug. 20, 1885. 
P. D. Cheney, Esq., Jerseyville, Ills. 

Dear Sir: Jacob Libby, by his attorney, makes a tender to us of 
one hundred and twenty dollars in gold coin as a balance of one- 
half of the purchase-money for sections twenty-six (26) and twenty- 
seven (27), in township six (6) north, range eight east. 

He offers to surrender contract and deliver mortgage and notes 
for balance of the purchase-money of said land, as per contract, and 
to comply with all the conditions required to be performed by him, 
and demands a deed, as provided therein, of which we are requested 
to advise you. 

Respectfully, RUSSEL & HOLMES. 


I immediately replied by writing a letter to Russell & Holmes, of 
which the following is a copy: 

JERSEYVILLE, ILus., August 22d, 1885. 
Messrs. Russell & Holmes, Tecumseh, Neb. 

GENTLEMEN: Yours of 20th inst. rec’d, saying that Jacob Libby 
has made a tender to you of $120, gold, and demands a deed for 
sects. 26 & 27, 6, 8. 

In reply I say that I will not receive any money from Mr. Libby, 
and I refuse to make the deed he asks for. 

Yours truly, P. D. CHENEY. 
7—1071 
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I have never authorized Russell & Holmes or any other person to 
receive payment of the two notes due in May, 1885. Since my de- 
mand for payment, as above stated, I have never authorized Rus- 

sell & Holmes to accept from Libby the notes said to have 
76 been left with them subjeet to my order. I never have and 

do not now recognize Russell & Holmes as holding the notes 
for me. Russell & Holmes are not my agents and never have been 
in my transactions with Jacob Libby or with any other person what- . 
ever. I visited Tecumseh on June Ist, 1885, for the purpose of col- 
lecting the two notes against Jacob Libby. I was at the office of 
Russel & Holmes at about 3.30 o’clock in the afternoon. I was in 
their bank continuously until they closed business for the day and 
locked their doors, and for some timeafterwards. I saw Mr. Holmes 
on the street after he left his office. 

On June Ist, 1585, legal-tender money was worth, in Tecumseh, 
Nebraska, a premium of two dollars per thousand dollars over and 
above national bank currency. 

Russell & Holmes, on June Ist, 1885, charged and received a pre- 
mium of ten dollars as the difference in the value of the two kinds 
of money for exchanging five thousand dollars in legal-tender money 
for national-bank currency. 

This fact was known to me on that day and at that time. Mr. 
Holmes then told me that he had that same day exchanged $5,000 
in legal-tender money for national-bank currency, and [| have since 
heard Mr. Holmes testify on the witness stand in the ejectment suit 
of P. D. Cheney against Jacob Libby that Russell & Holmes re- 
ceived a premium of ten dollars for making said exchange. 

On that occasion I stopped at the new Centennial Hotel, kept by 
Mrs. Ingraham, which is situated in the block next to the block in 
which the office of Russell & Holmes is located. 

After supper and about seven o’clock in the evening I drove by 
the residence of Mr. Holmes, about one mile from the city of Tecum- 

seh, and then saw Mr. Holmes sitting on his front porch. Mr. 
77 Holmes did not at any time after about 4.30 o'clock p. m., 

when | departed from his bank, fo offer to speak to me or 
hold any communication with me. He knew where I was atid must 
have seen me when I drove by his residence in a buggy, as above 
stated. 

All the original letters and the original press copies of letters 
written by me to Jacob Libby and Russell & Holmes, mentioned 
and referred to above, were attached to my deposition taken in the 
ejectment suit of P. D. Cheney against Jacob Libby, and said letters 
and said press copies were used on the trial of said ejectinent suit 
in the United States cireuit court, at Lincoln, Nebraska, in January, 
A. D. 1887, since which time I have not seen said letters. 

No tender has been made to me to pay the two said notes for 
$1,251.20 since they fell due. No offer of any kind has ever been 
made to me to pay the two said notes since they fell due, except the 
offers requiring me to apply again at the oftice of Russell & Holmes 
for payment, as shown in the letter of June 23rd, 1885, written 
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by Russell & Holmes to me, and subsequent letters to the same 


effect. 
PRENTISS D. CHENEY. 
Unitrep Srates or AMERICA, .. 
State of Illinois, County of Jersey, { ” 

I, Thomas F. Ferris, a notary nie AS within and for the aforesaid 
county and State, duly appointed, commissioned, and qualified, and 
by the laws of the United States authorized and empowered to take 
depositions to be used in causes pending in the circuit court of the 
United States, do hereby certify that the reason for taking the fore- 
going depositions is and the fact is that the testimony of the said 
witness is material and is necessary for the defendant in the cause 

in the caption of the said deposition named,and that the said 
78 witness lives and did live at the time of taking said deposi- 

tion in Jerseyviile, in the State of Illinois, the same being at 
a greater distance than one hundred miles from Omaha, in the State 
of Nebraska, the place of trial of the said cause, to wit, more than 
300 miles therefrom. 

I further certify that, as appears by the notice hereto attached, 
due notice of the time and place of taking the said deposition and 
the names of the witnesses to be examined was given. 

I further certify that on the Ist day of October, A. D. 1887, at the 
hour of nine o’clock in the forenoon, I was attended at the office of 
Adams A. Goodrich, in Jerseyville, in the county of Jersey, in the 
State of Illinois aforesaid, by Prentiss D. Cheney; and the witness, 
P. D. Cheney, being of sound mind and lawful age, and the said wit- 
ness was by me carefully examined and cautioned and sworn to tes- 
tify the truth, the whole truth, and nothing but the truth, and the 
deposition was by me reduced to writing in the presence of the wit- 
ness and from his statements, and after carefully reading the same 
to the witness he subscribed the same in my presence. 

I have retained the said deposition in my possession for the pur- 
pose of sealing up and directing the same, with this certificate of the 
reasons aforesaid for taking said deposition, with my own hand, to 
the court for which the same was taken. | 

And I do further certify that I am not of counsel nor attorney for 
either of the parties in said deposition and caption named or in any 
way interested in the event of the said cause named in said caption. 

In testimony whereof I have hereunto set my hand and official 
seal this Ist d: ay of October, A. D. 1887. 

[SEAL. | THOS. F. FERRIS, 
Notary Public. 


7 bee 8 of Officer. 

Taking and certifying depositions . ......ccnccsecccscennin $5 00 

Administering oaths to witness, 10 cents SC aE Ser Cae een 10 

PORN cc cccccsncccecdstseenennrenenesenemeumaemnes 15 
$5 25 


Same were paid by Prentiss 1). Cheney, def ’t. 
THOS. Fr. FERRIS, 
Notary Public. 
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Upon the back of said deposition appear endorsements in words 
and figures following, to wit: No. 365, L. Ree’d «& filed Oct. 14, 
1887, and opened by order of court Noy. 15, 1887. Elmer D. Frank 
clerk. 


Thereupon, afterwards, to wit, on the 26th day of October, 1587, 
deposition was filed on behalf of plaintiff in said case; which said 
deposition is in words and figures following, to wit: 


Notice. 
In the Circuit Court of the United States for the District of Nebraska. 
Jacos Lippy, Plaintiff, vs. Prenriss D. Coenry, Defendant. 
Deposition de bene esse. 


Please take notice that the deposition de bene esse of James Stuart 
will be taken, to be read in evidence at the trial of said cause on the 
part of the plaintiff therein, before competent authority, at the office 
of James Stuart, in Madison, in the county of Madison and State of 
Nebraska, commencing on the 25th day of October, 1887, at the hour 
of 9 o’clock in the forenoon of said day, with authority to adjourn 
from day to day till all such depositions shall have been completed, 
at which time and place you are hereby notified to be present and 
put interrogatories to the said witness if you shall think fit. 

The reason for taking the deposition is that said witness lives ata 

greater distance than one hundred miles from Omaha, Ne- 
80 braska, the place of trial of this action, and it is necessary to 
have the testimony taken and reduced to writing. 

Dated at Omaha this 10 day of October, 1887. 

SAMUEL P. DAVIDSON, 
Sol. for Plaintiff. 
To Hon. Jno. L. Webster, sol. for def’t. 


Service of the above notice, by receiving a copy thereof on: this 
llth day of October, 1887, is admitted and consent to take said 
deposition before a notary public is given. 

JNO. L. WEBSTER, 
Sol. for Def’t. 


Depositions of witnesses taken before A. J. Thatch, notary public in 
and for Madison county, State of Nebraska, to be used in an action 
wherein Jacob Libby is plaintiff and Prentiss D. Cheney is de- 
fendant, pending in the circuit court of the United States of 
America for the district of Nebraska, in pursuance of the an- 
nexed notice and at the time and place therein stated. 


The plaintiff, Jacob Libby, appeared in his own behalf. The de- 
fendant, Prentiss D, Cheney, failing to appear, thereupon said plain- 
tiff produced the following witnesses in their order, to wit: 


cy 
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JAMES Stuart, who, being by me first duly sworn, testified as fol- 
lows: 


Int. 1. State your name, age, occupation, and place of residence. 
Ans. James Stuart; thirty-five years of age; occupation, a banker; 
place of residence, Madison, Madison county, Nebraska. 
81 Int. 2. How long have you lived at Madison, Nebraska, 
and how long have you been engaged in the banking busi- 
ness there? 

Ans. I have lived at Madison, Nebraska, about seven and a half 
years and have been engaged in the banking business there during 
all that time. 

Int. 8. Are you acquainted with the plaintiff and the defendant 
in this cause; and, if so, how long have you known them? 

Ans. I know the plaintiff, Mr. Jacob Libby, and have known him 
about five and a half years. I do not know Mr. Cheney, except by 
reputation. 

Int. 4. Do you know of the fact of the plaintiff having bought 
two sections of real estate in Gage county, Nebraska, of the defend- 
ant? 

A. Yes: I seen the contract of purchase. 

Int. 5. State if on or about the twenty-eighth of May, 1SS85, you 
called at the office of Russell and Holmes, bankers, at Tecumseh, 
Nebraska, to transact any business for the plaintiff that he had with 
the defendant. If so, state all the particulars. 

Ans. No; not on the 28th of May, 1555, but I was there on the 
9th dav of June, 1885. 

Int. 6. How did you come to go there on the 9th day of June, 
1885, and for what purpose ? 

Ans. I went there at the request of Mr. Jacob Libby, the plaintiff 
in this case, to settle and pay defendant, Prentiss D. Cheney, two 
notes, amounting to twelve hundred fifty one and (7,5 dollars, given 
him by Libby and pavable at the banking-house of Russell « 
Holmes, at Tecumseh, Nebraska, which Mr. Libby had been notified 
lad been protested for non-payment after I had remitted the money 
for him to pay them. 

Int. 7. When you went to the banking-house of Russell & Holmes 
at the time stated, state all that was done by you regarding the pay- 

ment of the two notes you have mentioned. 
§2 Ans. I got to Tecumseh in the afternoon, at about 2 o'clock 

p. m., and went at once to the bank of Russell & Holmes and 
saw Mr. Holmes, who told me that Mr. Cheney was there with the 
notes June 1, 1885, a few nioments before the bank closed, at four 
o’clock p. m., and demanded payment of them, which they tendered 
in miscellaneous current money ; but Cheney demanded gold or U. 
S. legal tender and refused to take the current money and had the 
two notes protested by his attorney, who was also a notary public 
and who was with him at that time, and he then left the bank. I 
asked Mr. Holmes if he had seen Mr. Cheney or tried to see him 
after he had left the bank the day he was there, and he said he went 
to Chapman’s law office about fifteen minutes after Cheney left the 
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bank and they told him that Cheney had left the town. I then 
went to Mr. Chapman’s office to find out where Mr. Cheney was, and 
Chapman told me that Mr. Cheney had gone away; that he did not 
know where he was. I told Mr. Chapman that in behalf of Mr. 
Libby I was ready to pay the notes in gold and the balance to be- 
come due on the contract; but he told me Mr. Cheney did not want 
the money, but that he wanted the land back. 


Int. 8. What other efforts did you make to find Mr. Cheney? 
State fully. 

Ans. Mr. Libby had shown me a letter from Cheney in which he 
said he would be in Beatrice about 10th of June, and I took the first 
train out of Tecumseh for Beatrice to see him. In the meantime I 
had written to Ellis & Knapp, of the People’s Bank of Beatrice, 
while I was on my way to Tecumseh that I wanted to see Mr. Cheney 
and pay him for the Libby notes, and if he was in town to let me 
know as soon as I got to Beatrice. I went to see Mr. Willis, who 

told me that Mr. Cheney had been there and gone away ; that 
85 Mr. Cheney and he had business together and that he ex- 

pected Cheney to call on him when he was there. As a mat- 
ter of fact, the first advice he had that Mr. Cheney was in the coun- 
try was toy letter; that the cashier, Mr. Ewing, had gone to hunt 
Mr. Cheney up as soon as he got my letter and he found that Cheney 
had been there several days ago and gone without they seeing him. 
I went to the two principal hotels and inquired for Mr. Cheney. I 
found that he had been at one of them, but had paid up his bill and 
left about a weck before that. I went to a lawyer's office in Beatrice— 
I don’t remember the name—at the suggestion of Mr. Ellis, but they 
knew nothing about him. I then made up my mind that he had 
left the State, and [ gave up search for him. 

Int. 9. State if you went prepared to pay Mr. Libby’s notes that 
were held by Mr. Cheney and what instructions you had from Mr. 
Libby in regard to paying them. 

Ans. I had a eredit at the First National Bank of Omaha, Nebr., 
largely in excess of the amount required to pay the notes, and I[ 
took with me a blank draft of my bank on the First National Bank 
of Omaha, which I intended to fill out and sign when I found ,out 
the amount due on the notes. I could have procured the gold on 
the draits either at Tecumseh or Beatrice. Mr. Libby had made ar- 
rangements with me not only td pay the notes, but to pay all money 
to become due on his contracts of purchase, if Cheney would accept 
it, and to take up the notes and contract and procure a deed for the 
land. I had full power to act for Mr. Libby. 

Int. 10. State how vou came to go to Beatrice in search of Cheney 
and what date you went there. 

Ans. I went there to find Cheney, because I knew he had written 
Mr. Libby that he would be at Beatrice between the first and tenth 

of June, 1885, and [thought I might be able to find him there. 
84 This was the 10 day of June, 1885, that I was at Beatrice, and 
the %th of June that I was at Tecumseh. 

Int. 11. Did you have any other business at either Tecumseh or 
Beatrice than this business of Libby with Cheney ? 


“Waetteccce —— 2 
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Ans. No, sir. 

Int. 12, Did you go there solely to attend to this business ? 

Ans. Yes, sir. 

Int. 15. You may state if the plaintiff paid you for your services 
and expenses in making this trip. 

Ans. Yes, sir. 

Int. 14. When at Tecumseh on the 9th of June, 1885, did you 
tender payment of these notes at the bank of Russell & Holmes when 
they were payable? 

Ans. I did not, because I had sent the money to Russell & Holmes 
before the notes were due to pay them, and the money was in their 
bank then to pay the notes, and I left it there,and it has never been 
withdrawn from there that I know of. 

Int. 15. For what purpose did you search for Cheney in Tecumseh 
and Beatrice, as you have stated ” 

Ans. For the purpose, as I said, of paying these two notes of Mr. 
Libby that Cheney held and taking the notes up; also to pay him 
the remainder of the purchase-money to become due from Mr. Libby 
for the land and take a deed from him if he would agree to receive 
the money, and if he would not take the money on the notes to 
make him a tender of the amount due. 

Int. 16. When did you learn Madison, Nebraska, to go to Tecum- 
seh and Beatrice to attend to this business of Mr. Libby ? 

Ans. It was June 8th, 1885. 

Int. 17. Is there any reason why you did not go sooner? If so, 
state it. 

Ans. Yes; Mr. Libby got the notice of the protest of the notes for 
non-payment Saturday, June 6th, 1855, and not knowing why the 

notes had been protested after the money had been sent to pay 
85 them I took the first train out of Madison, which was on 


Monday, to attend to the matter. 
JAMES STUART. 


Subscribed in my presence and sworn to before me this 2oth day 
of October, A. D. 1887. 
[SEAL. | A. J. THATCH, 
Notary Public within and for Madison County, Nebraska. 


STATE OF NEBRASKA, | ons 
Madison County, j~° 


I, A. J. Thatch, a notary public within and for the county of Mad- 
ison and State of Nebraska, do hereby certify that the above-named 
witness, James Stuart, whose name is subscribed to the foregoing 
deposition, was by me first duly sworn according to law to testify 
the truth, the whole truth, and nothing but the truth in the forego- 
ing-entitled case of Jacob Libby against Prentiss D. Cheney, pend- 
ing in the circuit court of the United States for the district of Ne- 
braska ; that the foregoing deposition by him subscribed was re- 
duced to writing by me and was by said witness subscribed in my 
presence, and said deposition was taken at the time and place and 
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between the hours specified in the notice hereto attached and was 
concluded on the said 25th day of October, A. D. 1887. 

Witness my hand and notarial seal hereto subscribed and affixed, 
at Madison, Madison county, Nebraska, this 25th day of October, A. 
D. 1887. 

[SEAL. | A. J. THATCH, 
Notary Public in and for Madison County, Nebraska. 


Fees, 1,580 words_.------ $3 15 
“ swearing witness ~~~ 05 

$3 20 

Witness fees : 

James Stuart, 1 day------ $2 00 
Mileage, 1 mile_----- sins 10 

2 10 

DO ncetinewivewn $5 30 

A. J. THATCH, 
Notary Public. 
86 Upon the back of said deposition appear endorsements in 


words and figures following, to wit: No. 365, L. Ree’d «& 
filed Oct. 26,1887, and opened by order of court Nov. 15, 1887. 
Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, at the November term of said court, 
on the 22nd day of November, 1887, the following proceedings were 
had and done in said cause as appears of record in Journal “ M” of 
said court, to wit: 


Decree. 


Jacos Libby, Complainant, \ 
Us. No. O05, L. 
Prentiss D. Cueney, Defendant. j 


And now, on this 16th day of November, 1887, this cause coming 
on for hearing, and after the introduction of the proofs and argu- 
ment of counsel and upon due consideration, the court, being fully 
advised in the premises, does find all the issues joined in favor of 
said complainant, Jacob Libby, and against said defendant, Prentiss 
D. Cheney. 

The court further specifically finds that on the 28th day of 
May, 1880, said defendant entered into a valid written agreement 
with said complainant to sell and convey to him all of the lands 
below mentioned for the agreed purchase price of eight thousand 
nine hundred and sixty dollars, sixteen hundred dollars of which 
was paid in cash at date of said agreement and the balance was 
agreed to be paid in eight annual payments of nine hundred and 
twenty dollars each, due, respectively, in, three, four, five, six, seven, 
eight, nine, and, ten years from said date, with interest, as pro- 
vided in said contract, at six per cent. per annum; that at the 
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commencement of this suit complainant had paid all install- 
ments, both of principal and interest, due up to and includ- 
ing the installments due six years after said date; that he has 
since paid the installments due seven years after said date as 

provided in said contract; that said contract provides that 
87 when complainant should pay one-half of said purchase price 

and interest defendant would make and deliver to him a good 
and sufficient warranty deed conveying said land to complainant ; 
that the payments so made by complainant before the commence- 
ment of this suit aggregate more than one-half of said purchase 
price and interest; that complainant has deposited with the clerk 
of this court for said defendant a mortgage on said land to secure 
the payments due eight, nine, and ten years after said date of con- 
tract, and has fully done and performed all aud every act and 
obligation to be performed by him mentioned in said contract to 
entitle him to a deed to said land, and is entitled to a specific per- 
formance of said contract on the part of defendant. 

It is therefore considered, adjudged, and decreed that said defend- 
ant be, and he is hereby, required to make, execute, acknowledge, 
and deliver to said complainant a good and sufficient warranty deed, 
containing the usual covenants of warranty (excepting the right of 
way that may be demanded for public use for railways or common 
roads), conveying in fee simple said land to complainant, to wit, 
all of section twenty-six (26) and all of section twenty-seven (27), 
both in township five (5) north, of range eight (8) east, of the sixth 
principal meridian, lying and being in Gage county, Nebraska, 
within forty days from this date; and upon his failure to comply 
with this decree within said time it is further considered, adjudged, 
and decreed that this decree shal] operate as and have the same force 
and effect as such deed containing said covenants. 

It is further considered and adjudged that said complainant have 
and recover of and from said defendant the costs herein expended 
and that he be awarded execution therefor. 

To this deeree the defendant prays an appeal to the Su- 
8S preme Court of the United States, which is hereby allowed, and 
on which appeal the defendant execute a cost bond in the 
sum of $250.00. 
(S’g’d) DAVID J. BREWER, 
Circuit Judge. 


Thereupon, afterwards, to wit, on the 21st day of January, 1888, 
a bond was filed in said case; which said bond is in words and fig- 
ures following, to wit: 


‘Know all men: by these presents that we, Prentice D. Cheney, as 
principal, and Jno. T. Clark, as surety, are held and firmly bound 
unto Jacob Libby in the full and just sum of two hundred and fifty 
dollars, to be paid to the said Jacob Libby, certain attorney, exec- 
utors, administrators, or assigns; to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and adminis- 
trators, jointly and severally, by these presents. 


8—1071 
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Sealed with our seals and dated this 21st day of January, in the 
year of our Lord one thousand eight hundred and eighty-eight. 
Whereas lately at a circuit court of the United States for the dis- 
trict of Nebraska, in a suit depending in said court between Jacob 
Libby, complainant, and Prentice D. Cheney, defendant, a decree 
was rendered against the said Prentice D. Cheney, and the said 
Prentice D. Cheney prayed an appeal, which has been allowed, and 
having obtained a transcript and filed in the clerk’s office of the 
said U. S. Supreme Court to reverse the said decree in the aforesaid 
suit, and a citation directed to the said Jacob Libby, citing and ad- 
monishing — to be and appear at a Supreme Court of the United 
States to be holden at Washington on the second Monday of Octo- 
ber next: 
Now, the condition of the above obligation is such that if the said 
Prentice D. Cheney shall prosecute his appeal to effect and answer 
all damages and costs if he fail to make his plea good, then 
89 the above obligation to be void; else to remain in full force 


and virtue. 
PRENTISS D. CHENEY. 
Per JOHN L. WEBSTER, Lis Att'y. 
JNO. T. CLARK. 
Approved by— 
ELMER 8. DUNDY, Judge. 


26th Jan., ’88. 


Upon the back of said bond appear endorsements in words and 
figures following, to wit: No. 365, L. United States circuit court, 
district of Nebraska. . Jacob Libby vs. Prentice D. Cheney. Bond. 
Filed Jan. 21,1888. E. D. Frank, clerk. 


Unirep Staves or AMERICA, | .. 
District of Nebraska, "py 


I, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, certify that the foregoing folios, from 
one to eighty-nine, contain true and faithful transcripts of all plead- 
ings and proceedings of record and on file in my office as said 
clerk and the whole thereof and the endorsements thereon in the 
case of Jacob Libby vs. Prentiss D. Cheney. 

Witness my hand and the seal of said court, at Omaha, this 28th 
dey of February, 1888. 

(Seal United States Cirenit Court, District of Nebraska. ] 


ELMER D. FRANK, Clerk. 
90 Assignment of Errors. 
In the Supreme Court of the United States. 
Prentiss D. Cueney, Appellant, vs. Jacosn Lispy, Appellee. 


Now comes Prentiss D. Cheney, the appellant, and says there is 
error on the face of the record in this, to wit: 


PRENTISS D. CHENEY VS. JACOB LIBBY. oo 
First. The court below erred in finding all the issues joined in 
favor of complainant Libby and against the defendant Cheney. 

Second. The court below erred in finding that the complainant 
Libby had paid all installments of principal and interest due up to 
| and including installments due six years after date. 

Third. The court below erred in: finding that the complainant 

Libby has paid the installments due seven years after date. 
91 Fourth. The court below erred in finding that the com- 
plainant Libby had before the commencement of this suit 
paid one-half of the purchase price for the land in controversy. 
‘ Fifth. The court below erred in holding that the offer made by 
! tussell & Holmes, on Monday, June Ist, 1885, to pay national-bank 
notes in discharge of two promissory notes for $1,251.20, then owing 
from complainant Libby to defendant Cheney, was a sufficient offer 
or tender of payment, notwithstanding said Cheney’s objection and 
irrespective of said Cheney’s demand for pay ment in lawful legal- 
tender money of the United States. 

Sixth. The court below erred in holding that deposits of money 
made by complainant Libby with his bankers, Russell & Holmes, 
constitute payment of promissory notes owing by said complainant 
Libby to defendant Cheney, such notes being payable at the office 

of said Russell & Holmes. 


G2 Seventh. The court below erred in holding that the com- 
plainant Libby had fully performed his part of the contract 
to entitle him to a deed to the land in controversy. 


Eighth. The court below erred in holding that the complainant 
Libby should have and recover the costs herein from defendant 
Cheney. 

Ninth. The decree is contrary to equity. 

Tenth. The decree is against the evidence and is contrary to law 
and the rulings of this Court. 

Eleventh. By reason whereof the appellant aforesaid jays that 
said decree may be reversed, c. 

A. A. GOODRICH, 
Sol. for Appellant. 


Endorsed on cover: Nebraska C.C. U.S. No. 1071. Prentiss D. 
Cheney, appellant, vs. Jacob Libby. Filed August 27, 1888. 
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IN THE 


Supreme Court of the United States. 
OCTOBER TERM. 1889. 
} 
No. 724: 
, PRENTISS D. CHENEY, Appectrant, 
a 
i 
‘td rs. 
, JACOB LIBBY. 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
4 STATES FOR THE DISTRICT OF NEBRASKA. 
7 APPELLANT'S STATEMENT AND BRIEF. 


Apams A. GoopRICcn, 


Attorney for Appellant. 


Attorney for Appellee. 


} 
| 
\ 
? S. P. Davipson, 


SUPREME COURT 
UNITED STATES, 
October lerm, 1888. 


No, Loy 4 


Appeal from the 


PRENTISS D. CHENEY, 


Appellant, , 
VS. Circuit Court of the United States 


yACOB LIBBY, Afpell ) for the District of Nebraska 
' < > « cllee. | 


STATEMENT OF THE CASE, 


This may be called a ‘Legal tender case.” The question 
arises in this manner: 

On May 28th, 1880, the appellant, P. D. Cheney, leased to 
the appellee, Jacob Libby, 1,280 acres of land in Gage county, 
Nebraska, the lease containing stipulations under whieh Libby 
had the right to purchase the land. Cash payments were due 
from Libby to Cheney on May 28th in each vear after date until 
1890. The installments due in’ 1881, 1882, 1885 and 1884 were 
paid and received by Cheney. The installment due in 1885 was 
represented in two promissory notes, one for $920, the other for 


$331.20, aggregating the sum of $1,251.20. 
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The last day of grace would ordinarily be on the 31st, but 
that day being Sunday, the last day of grace under the Nebraska 


rule was on Monday, June Ist, 1&8. 


On the last day of grace, Cheney, the appellant, in person, 
presented the two notes for $1,251.20 at the office of Russell & 
Holmes, bankers in Tecumseh, Nebraska, where the notes are 
pavable and demanded payment thereof in lawful money of the 
United States, which being refused, Cheney caused the notes to 


be protested by a Notary Public. 


On June 9, 1885, James Stewart called at the offee of Rus- 
sell & Holmes with a blank draft on Omaha to pay to Cheney 


the amount of the two notes protested on June Ist. 


No transaction or communication occurred between Appel- 
lant and Appellee until June 20th, 1885, when Cheney returned 
the unpaid twelve notes to Libby in a registered letter and de- 


clared the contract null and void. 


On June 25d, 1885, Russell & Holmes wrote a letter to 
Cheney, informing him that Libby had authorized them to pay 
the amount of his notes due May 28th, including protest fees in 


legal tender notes or coin ¢f you so desire, upon presentation. 


On June 25th, 1885, Libby wrote a letter to Cheney inform- 
ing him that he (Libby) had sent ten unpaid notes to Russell & 


Holmes, subject to the order of Cheney. 


On June 29th, 1885, Russell & Holmes wrote a_ letter to 
Cheney, informing him that Libby had left with them his notes 


subject to the order of Clieney. 


Cheney being absent from home did not receive the two let- 


ters last mentioned until July Sth. 


On July sth, 1885, Cheney wrote a letter to Russell & 
Holmes in reply to their letter of June 29th, in’ which Cheney 
said he did not recognize the notes as being subject’ to his order. 

On July 9th, 1885, Cheney wrote a letter to Libby, inform- 
ing him that he did not recognize the unpaid notes left with Rus- 
sell & Holmes by Libby as being subject to his (Cheney's ) order. 

Qn August 20th, 1885, Russell € Holmes wrote a letter to 
Cheney, informing him that Libby had made a tender to them of 
$120 in gold coin as the balance of one-half the purchase price of 
said land; offers notes and mortgage and demands a deed. 

On August 22d, 1885, Cheney wrote a letter to Russell & 
Holmes acknowledging their letter of 20th inst. and refusing to 
make the deed asked for. 

On June Ist, 1885, legal tender money was worth a premium 
of $2 per $1,000 over national bank currency or drafts. Russell 
& Holmes had on that day received $10 premium for supplying 


$5,000 legal tender money in place of national bank currency. 
BILL AND ANSWER. 


On February 26th, 1887, the Appellee, Libby, filed his Bill 
in the Circuit Court of the United States for the District of 
Nebraska. setting forth the execution of the written agreement 
of May 28th, 1880, and attaching a copy thereof as Exhibit A. 

Complainant alleges that he has been in possession of said 
land under the contract since its execation. 

That he promptly paid the installments due in’ TS&4 and 
prior thereto. 

That **On the 28th day of May, 1885, your orator promptly 
paid the two notes mentioned in said contract maturing on that 


day, at the bank or office of Russell & Holmes. where the same 


, 
made payable, and demanded said notes, but the same were 
urrendered by defendant, but wrongfully retained by him 
ylation of his said contract, but your orator left the full 
int of said notes én cash, at said office of Russell & Holmes, 
nd to be paid to said defendant when he surrendered said 

3, and said amount has remained at said office for said pur- 
ever since.”’ 

That: On August 19th, 1885, Libby tendered at office of 
ell & Holmes $120 in gold coin and tendered a mortgage on 
land to secure the remaining unpaid notes and therefor de- 


led a deed for said land. 


That: On May 28th, 1886, Libby paid at office of Russell 


9lmes the amount of two notes then due. 


‘Said orator has fully done and performed each and every 
ration, promise or undertaking in said contract mentioned to 


Je him to said deed.’ 


That on February 4th, 1887, Libby again offered to fully 
orm all his obligations and demanded a deed, and that said 
ney refused to make such deed. 

That said Libby has improved said land, has cultivated 1,200 
s, has built houses and other buildings thereon. 

That unless the court will take cognizance of the matter, 
r orator will be without adequate reliet. 

That Libby tenders to Cheney a mortgage on said land to 
re the unmatured notes, and offers to fully and specifieally 
orm every obligation In said contract, as may be directed by 
court. 

The Prayer is, that Cheney be required to answer (oath 


ved ). that on h “aring, Cheney he required to execute and de- 


, 
were made payable, and demanded said notes, but the same were 
not surrendered by defendant, but wrongfully retained by him 
in violation of his said contraet, but your orator left the full 
amount of said notes in cash, at said office of Russell & Holmes, 
for and to be paid to said defendant when he surrendered said 
notes, and said amount has remained at said office for said pur- 
pose ever since.”” 

That: On August 1th, 1885, Libby tendered at office of 
Russell & Holmes $120 in gold coin and tendered a mortgage on 
said land to secure the remaining unpaid notes and therefor de- 


manded a deed for said land. 

That: On May 2&th, 1886, Libby paid at office of Russell 
& Holmes the amount of two notes then due, 

‘Said orator has fully done and performed each and every 
obligation, promise or undertaking in said contract mentioned to 
entitle him to said deed.” 

That on February 4th, 1887, Libby again offered to fully 
perform all his obligations and demanded a deed, and that said 
Cheney retused to make such deed. 

That said Libby has improved said tand, has cultivated 1,200 
acres, has built houses and other buildings thereon. 

That unless the court will take cognizance of the matcer, 
vour orator will be without adequate relief. 

That Libby tenders to Cheney a mortgage on said land to 
secure the unmatured notes, and offers to fully and specifically 
perform every obligation in said contract, as may be directed by 
the court. 

The Prayer is, that Cheney be required to answer (oath 


waived ), that on hearing, Cheney be required to execute and de- 


liverto Libby a conveyance for said land, and that in default 
thereof the decree of court shall operate as a deed; that Cheney 


be required to pay all costs and for other and further relief. 


Thereupon on April 6th, 1887, the Appellant, Cheney, filed 
his answer wherein he admits: 

That on May 28th, 1880, he was the owner in fee simple of 
said land. 

That on said date a contract was executed between Appel- 
lant-and Appellee but denies that it was a contract of bargain 
and sale, but that Appellant demised and let to said Libby the 
possession and use of said land, as fully appears in said contract. 

That said Libby agreed to make punctual payments of the 
sums of money as they beeame due. 

That said contract provides that if Libby should ‘+strietly 
perform all the agreements and stipulations’ in’ said contract, 
then said Libby should be entitled to a deed, not otherwise. 

That in said contract it is agreed that *stime and punctuality 
are material and essential ingredients.’ 

That it was provided, that if Libby should fail to make 
payments at the times limited, striethy and literally, without any 
failure or default, then, the contract) should become null) and 
void, without any declaration of forfeiture or any act of re-entry 

or any other act by said Cheney to be performed. 

That **Time was made of the essence of said) contract’” by 
the terms thereof. 

Further answering the defendant (Appellant Cheney ) de- 
nied that Libby paid the notes due May 28th, 1885, but avers 
that Cheney presented the notes then maturing at the office of 


Russell & Holmes in Tecumseh, where said notes were pavable 


and he then demanded payment thereof, in lawful money of the 
United States, and that such payment was then refused, and that 


said notes have never been paid to said Chency. 


That said Cheney has no knowledge of Libby’s alleged of- 
fer to pay gold coin on August 1th, 1885. That if such offer 
was made, it was made without the knowledge of Cheney, that 
said Cheney was not there present, that such offer was made 
after demand had been made and payment refused of the notes 
due May 28th, 1885; that said Cheney was not required to leave 
said notes at the bank of Russell & Holmes after the maturity 
thereof, and that said Cheney was not obliged to receive pay- 
ment of said notes from any person after payment thereof had 


been demanded and refused. 


Denies that Libby ever tendered to Cheney a mortgage on 


said land to secure the unpaid portion of the notes mentioned. 


Avers that after the maturity of the notes due May 2&th, 
1885, said Cheney returned and surrendered to Libby all the 
unpaid promissory notes mentioned and notified Libby that said 
contract had become null and void by reason of Libby's failure 


to pay the notes due on May 28th, 1885. 
Denies that said Libby had lawful money of the United 
States in the bank of Russell & Holmes to pay said Cheney. 
Denies that said Libby improved said land with knowledge 
or consent of said Cheney. 
Denies that said Libby has improved said land as alleged. 
Further answering, said Cheney offers, if directed by the 
court, to return to said Libby all money paid to him by. said 
Libby, and to pay a reasonable compensation for all improve- 


ments made on said land by said Libby. 


Avers that by said contract, said Cheney is entitled to have 
and to receive from said Libby rent for the use and occupation 
of said land. 

Said Cheney prays an accounting as to the amount of money 
paid by said Libby, and as to the value of the permanent im- 
provements made by said Libby on said land and of rent due to 
said Cheney for the use of said land and said Cheney offers to 
pay to said Libby any sum of money which the court shall order. 

Denies that said Libby is entitled to the relief demanded or 
any part thereof. 

Prays advantage of plea or demurrer. 

Thereupon, on May 2d, 1887, said Libby filed a replication 
in the usual form. 

Decree for Libby, the Appellee. 

No opinion was filed by the Circuit Judge. 

The questions presented are: Hlas the Appellee, Libby, 
complied with the terms and conditions of his contract as he 


claims to have dene by the allegations of his Bill? 


The Appellant, Cheney, insists that the offer made June Ist, 
1885, to pay the 2 notes for $1,251.20 was not) such an offer as 
he was bound to accept for the reason that such offer was not 
made in lawful money of the United States, and that the tender 
of funds made was refused at the time for the reason then given, 
that lawful money was required. 

Appellant further insists that he, having offered to return all 
money received, and having offered to pay for the improvements 
made on the land by said Appellee, the equities are with Appel- 
lant and that the Circuit Court erred in granting a decree to Ap- 


pellee. 


APPELLANT’S SPECIFICATION OF ERRORS. 


The decree appears on page 56 of the printed record. 
Therein the court finds that at the commencement of this suit the 
complainant, Libby, had paid all installments up = to and inelud- 
ing the installments due six years after date (in 1886); that he 
has since paid the installments due seven years after date (in 
1887). 

The Appellant claims that such finding és erroneous in view 
of the evidence, which shows that Appellee, Cheney, has received 
no money from. Libby since the installments due four years 


after date (in 1884. ) 


The finding that the complainant, Libby, is entitled to a 
deed, because he had deposited with the Clerk of the Circuit 
Court, 2 mortgage to secure the three last payments ts erroneous, 
as it does not place the cash payments said to have been made 
within the jurisdiction of the court or within the reach of the 
Appellant Cheney. 

The finding of the decree that the complainant ‘thas fully 
done and performed all and every act and obligation to” be per- 
formed by him mentioned in said contract to entitle him to a 
deed”? is erroneous, as,the evidence shows that the Appellant, 
Cheney, made personal demand tor the payment in legal tender 
money of the U.S. of the two notes for $1,251.20 due in 1885, 
at the appointed place of payment and that such payment was 
refused. 

The judgment of the court that Appellant should execute 
and deliver to Appellee a deed for the land in controversy, and 
that in default thereof the decree should operate as a deed is 
erroneous, as the findings on which it is based are erroneous and 


the court had no lawful authority to make such decree. 
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The judgment that Appellant should pay the costs of the 


suit 7s erroneous, as it should be incumbent on the Appellee to 
pay costs, if his default in complying with his contract is to be 
excused by the court in opposition to the claims of the defendant 


in the original bill. 


APPELLANT'S BRIEF. 


May it please the Court: 

The written contract between Appellant and Appellee ap- 
pears on page 5 of the printed record. It is a contract under 
which the Appellee had the right to the possession of Appellant's 
land, and whereby the Appellee had the right to purchase the 
land at a fixed price by the strict performance of the terms and 
conditions stipulated, ‘time and punctuality are material and 
essential ingredients in this contract.” The purchase price was 


fixed at $8,960.00 and interest, payable as shown below, viz: 


May 28th, 1&880, Date of Contract $1,600 00 
os se LSS1, one year, 441 60 
+6 +6 [XS2, two Vears, 441 60 
oe 66 ISS85, three vears, 1.5601 60 
T es [SS4, four vears, 1306 40 
vs es INS), five vears, 1.251 20 
66 es LNXN6, “IX Vears, 1.196 OO 
oe +e LSN7, seven vears, 1,140 80 
‘6 ee ISSN, | eight years, 1.085 60 
z os LXS!), nine years, 1,030) 40 
66 6s 180, ten years, WTO 20 


The Appellant admits that the payment due in’ 1&S4, as 


well as all prior payments, were made. This controversy has 


eh 


10 


resulted from Appellant’s efforts to obtain payment of the in- 
stallment of $1,251.20 due in 1885. The installments were rep- 
resented by two promissory notes, signed by Appellee, Jacob 
Libby, payable at the office of Russell & Holmes, in Tecumseh, 
Nebraska. 

Inasmuch as May 3lst, 1885, was Sunday, the last day of 
grace was the tollowing Monday. See Nebraska Statutes, 
Chapter 41, §8. Days to be observed as holidays * * * 
‘shall be treated and considered as is the first day of the week 


. 


commonly called Sunday,’’ notes * * *  **shall become due 


and payable on the day thereafter.” 


§3. ‘Allnotes * * * = shall be entitled to three days 


grace. 
On Monday, June Ist, 1885, the Appellant, Cheney, in per- 
son, at the office of Russell & Holmes, demanded payment of the 


two notes then due for $1,251.20. C. A. Holmes, a witness for 
Libby, testified on page 33 printed record, Int. 12: 

Mr. Cheney came to our bank inthe afternoon about 4 
o'clock. After some time and the transaction of some other 
business, he presented the Libby notes, due on that day, and de- 
manded payment. We refused to pay the notes in United 
States funds; offered to pay him in current funds, which he 
refused. 

On cross-examination, page 37, Int. 7. You say Mr. 
Cheney called at your bank when these notes were due, the last 


day of grace, and demanded payment, presenting the notes ? 
Ans. 7. Ido. 
Int. 8&8. He demanded legal tender? 


Ans. & He did. 
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Int. 9. And you refused to give it? 

Ans. %. I did. 

Int. 12. The notary demanded of you payment in legal 
tender? 

Ans. 12. He did. 

Int 13. And you refused to pay it? 

Ans. 13. He did, and I refused to pay in anything except 
current funds. 


Upon the same point P. D. Cheney, as a witness in his own 
behalf testified, see page 47 printed record, *‘on Monday, June 
Ist., L885, I personally presented the two notes due on that day 
at the office of Russell & Holmes in Tecumseh, Nebraska, where 
they were made payable and demanded payment thereof in law- 
ful legal tender money of the United States, which was refused, 
» * * Mr. Holmes then told me that Jacob Libby had sent 
him a draft payable in Omaha, with which to pay the said two 
notes. Mr. Holmes then offered to give me a sight draft on a 
bank in Omaha, which I refused to accept. Mr. Holmes then 
offered to pay me National Bank notes, which I also refused to 
receive and I then informed Mr. Holmes that I would not receive 
the national bank notes because they were not legal tender mon- 
ev of the United States. I then told Mr. Holmes that I would 
accept any lawful money that was a legal tender in’ payment of 
the said two notes against Libby.” 

We submit to this court that the. above cited testimony, 
given by two witnesses, one for each party, conclusively estab- 
lishes the fact that the Appellant did present the two promissory 
notes mentioned, on the last day of grace, at the appointed place 


of payment and demanded therefor payment in legal tender 


of the United States, which was refused: that other 


money 


a 
. 
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funds were offered, viz: National Bank notes, or a draft; 
that such funds were refused for the reason then given that the 


money offered was not legal tender money of the United States. 
PREMIUM ON LEGAL TENDER. 


The reason why Russell & Holmes refused to pay legal ten- 
der money for the two Libby notes is disclosed by the testimony 
of C. A. Holmes, a witness for Libby, who testified : 


On page 34 printed record, Int. 16, **Mr. Evert who got the 
$5,000, asked me what my charges were and [ told him I would 
make no charge. He gave me $10 and said the exchange was 
worth something to him, as he wanted the U.S. curreney to 


make tender. J took the money.” 


Int. 17. State whether you had in your bank plenty of 


gold and legal tender notes to pay the Libby notes ? 
Ans. 17. We had. 


On page 39, Int. 30, the witness, Holmes, was asked why 
he did not pay to Cheney legal tender funds for the two Libby 


notes, he having it in hand. 


Ans. 30. | had two or three reasons: First, he was not 
the only customer who might want legal tender money; second, 
I thought he was trespassing upon good nature somewhat *  * 
* * and I preferred to be prepared to pay these certificates 
on demand and other deposits payable specitically in legal tender 
money rather than comply with the demands of Cheney for pay- 


ment ef the Libby notes. 
It is manifest from the testimony of C. A. Holmes, that 
when the Libby notes were presented by the payee and payment 


thereof demanded in legal tender money, that Mr. Holmes re- 


garded his legal tender funds as being more valuable to him than 
the current funds which he offered in payment. 

Mr. Holmes had the legal tender money on hand and could 
have paid the Libby notes therewith had he been disposed to do 
x0, but on the same day he had received ten dollars premium for 
furnishing Mr. Evert with $5,000 legal tender funds in exchange 
for $5,000 other funds. C. A. Holmes, a witness for Libby, 
testifies that he was member of the firm of Russell & Holmes. 


(Page 52, Int. 1.) 
PAYMENTS WERE NOT MADE. 


The decree finds that Libby has paid the installment due in 
I887, and all due prior thereto. This is equivalent to saying 
that the deposit of a draft made on May 28, 1885 (see Record, 
p. 33, Int. 11), by Libby, with Russell & Holmes, was an ab- 
solute payment and discharge of the notes due on that day, dis- 
regarding the fact that Cheney duly presented said notes and de- 
manded payment thereof in legal tender money of the U.S., 
which payment was refused (see Record p. 57, Int. 8): this oe- 


curred on June 1, 1885. 


On June 23, 1885, Russeli & Holmes informed Cheney by 
mail that ** Jacob Libby has authorized us to pay the amount of 
his notes due May 28th, ‘ue/uding protest fees, in legal tender 
notes, or coin, if you so desire, upon presentation, which we are 
prepared to do. He informed us he would write you to that 
effect. | 

Respectfully, Russete & HouMes. 

(See printed Record, p. 48. ) 

('. A. Holmes testifies that the funds are yet in the hands of 


Russell & Holmes (see record p. 55, Int. 21). We call attention 
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to the fact that this answer is not in harmony with the answers to 
Int. 7, 8, 9, 12 and 13, on Cross-Examination (see p. 37). It is 


impossible that both statements of this witness are true. 


The conspicuous fact remains that Russell & Holmes refused 
to pay to the rightful holder and owner the funds, when the 
sume was properly demanded on June Ist, 1885, and on 
June 23d, 1885, they inform Cheney that Libby has authorized 
them to pay the notes, ** ¢neluding protest fees, in legal tender 
notes or coin, if you so desire, mpou presentation, which we are 


prepared to do.”’ 


That is, if Cheney will again present the notes, he can get 


legal tender money therefor. 


We respectfully urge before this Court that such offers of 
payment ace not binding upon Cheney; that the deposit of funds 
with Russell & Holmes is not a payment, and the facts do not 


justify the finding of the Circuit Court. 
NOTES PAYABLE AT BANK. 


This Court decided in) Bank vs. Smith, 11 Wheaton, 171: 
+*-Where a note is made payable at a Bank it is not necessary to 
make a demand upon the maker. /¢ és his duty to be at the 


Bank to pay the same.” 


Bank vs. O' Neal,2 Cranch C. C., 466: = Tf a note be pay- 
able at a Bank it is sufficient demand of payment if the holder, 
on the last day of grace, demands payment at the Bank. The 


note is dishonored if the maker has no funds there to pay it.” 


Burke vs. MeWWay, 2 Howard, 66. A protest is not neces- 


sary ° 


lo 


BANK IS AGENT FOR PAYOR. 


Ward vs. Smith, 7 Wallace, 447. **Where a note made 


payable at a Bank is not lodged with the Bank, whatever the 


Bank receives from the maker to apply on the instrument, it re- 


ceives as his agent not as agent of the payee.” 


To the same effect see Daniels on N.1., § 526 a, note 5. 
On same subject see Adams rs. Hlackensack, 44 N. J. Law, 6358, 


a recent case with many citations. 
NOT A TENDER. 


Lord Ellenborough held in //ume vs. Peploe, & Kast., 168; 
A tender after the day of payment is not good, as the contract 
has been broken, and itis no answer to show that at a day sub- 


s 
sequent he was ready to pay. 


Maynard vs. Hunt, 5 Pick., 240. A tender cannot be made 


after condition is broken. 


' Dobie vs Larkan, 1 Exeh., 776. Poole vs, Tunbridge, 2 
M. & W., 223. 
s 
The testimony of Cheney (see record p. 47) shows that the 
’ two notes for $1,251.20 due in 1885, have never been paid to 
him. At bottom of page 50, it is shown that no offer of any 
kind has been made **fo me’ to pay said notes since they fell 
due except the offer in the letter of Russell & Holmes, of June 
> 25d, 1X85, 
o 
| The testimony of Hoimes (see record p. 35, Int. 21, 22, 24) 
‘N shows that funds to pay the notes due in 1885, 1886, 1887, are 
now in the hands of Russell & Holmes. That Cheney has not 
q 


asked for the money in payment of any of the Libby notes since 


June Ist, 1885. (See Int. 26.) 


=” 
; 
f 
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MORTGAGE DEPOSITED IN COURT BUT MONEY IS NOT 
DEPOSITED. 


The decree, after finding that Complainant (Libby) had 
paid all installments due seven years after date, continues and 
tinds that Complainant (Libby) has deposited with the Clerk of 
this Court for said detendant (Cheney ) a mortgage on said land 
to secure the payments due eight, nine and ten years after date, 


and has fully performed every obligation to entitle him to a deed. 


We object to this plan as exceedingly dangerous and unfair. 
It will be remembered that Libby alleges in his Bill that) on 
August 19th, 1885, he tendered at office of Russell & Holmes 
$120 in gold and tendered a mortgage on said land to secure the 
unpaid notes and therefor demanded a deed for said land, (see 
p. 3 printed record,) of which Cheney was informed by mail, 
(see printed record, p. 49, letter of Aug. 20th, 1885, from Rus- 
sell & Holmes to Cheney, ) and which offer Cheney refused by 
replying on Ang. 22d, 1885, (bottom of p. 44.) 

We insist that if there was any reason why Libby should 
deposit a mortgage in Court, that the same reason should 
apply to the cash payments due in) 1885, 1886. and 1887, which 
the Circuit Court finds were paid by Libby: but which have 
never been paid to Cheney, as the evidence discloses, 

Is it right for the Cireuit Court) to hand over a mortgage to 
Cheney and tell him to call on Russell & Tlolmes for the cash 
paid to them by Libby and which they once refused to pay to 
Cheney after he had made a proper demand for it? 

If it was equitable that the Court should protect Cheney by 
requiring Libby to deposit a mortgage to secure the unmatured 
payments, was it not @ forfforé incumbent on the cireuit: court 


to require Libby to bring his money into court. 
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It was error for the circuit court to adjudge costs against 
Cheney, as he has never been in default. This suit arises upon 


the default of Libby. 


The contract provides that upon full performance, Cheney 
shall (**upon request aud the surrender of this contract’’ ) make 
a deed. Even if Libby had performed every stipulation, Cheney 
was not in default before this suit was commenced. Libby's 
demand for «deed on Aug. 20th, 1885, of Russell & Holmes 


(p. 49) is not a demand on Cheney. 


Russell & Holmes were not agents for Cheney and there is 
no rule or usage any where that authorizes Libby to make a 
demand on Russell & Holmes for a deed instead of demanding it 
from Cheney direct. The promissory notes given in connection 
with the contract were made payable at the office of Russell & 
Holmes, and in no other manner are Russell & Holmes connected 


with the transaction. 


If the notes had been payable at a bank in New York City, 
ean it be said that at such Bank is the place to demand = a deed, 


or the fulfillment of the contract ? 


We insist that if the default of Libby can be excused by the 


Court it should be on terms requiring Libby to pay all costs. 


Greqg vs. Von Phul, 1 Wallace, 274. Under an executory 
contract of purchase of land, by a failure to comply with the 
terms of sale the vendee’s possession becomes tortious and eject- 
ment lies at once, though the vendee may hare made valuable 
jinprovements on the land. 

In Stinson vs. Dousman, 20 Howard, 461. A note was 
given for the purchase price which the vendee offered to pay af- 


ter default; acceptance of payment refused. The case bears a 


ae en LLL ALL 


1s 


striking likeness to the case at bar. This Court there said: 
‘*Where there was a covenant to sell land upon condition that 
the purchase money should be paid in installments, in failure to 
perform which, rent was to be charged and the covenatee failed 


to perform his contract, the rent was justly chargeable.” 


“Where it plainly appears that the sale is conditional, and 
its completion is dependent upon the fulfillment of any of the 
terms with punctuality a Court of equity in general will not in- 


terpose to relieve the party in default.”’ 


An examination of our contract will show. that it is a Lease 
containing a privilege to purchase. The agreement to sell was 
conditional and entirely optional with Libby. There is no cove- 
nant in the entire paper binding Libby to purchase—he agreed to 
pay annual installments extending over a period of ten years— 
and it was expressly agreed and understood that in case of default 
onthe part of Libby, that these annual payments, with the 
taxes, should be regarded and considered as rent for the use of 
said land. It was further agreed that in case of default and the 
termination of the contract, that Libby should have no right of 
reclamation or compensation for moneys paid or services per- 
formed, It also sets forth that the right to purchase the land 
should utterly cease and determine in case of any default. It 
was distinctly agreed that in case of default’) Libby should 
hold the land as a tenant, liable and subject as a tenant 
Libby had a complete defense in the clause of the contract de- 
tining his liability after default and the forfeiture or annulling of 
the contract, which is limited to the amount of taxes and the an- 
nual notes that might (hen he due, such payments to be regarded 
and considered as rent for the use of said land. The liability of 
Libby is fixed and limited by this clause. If the contract of sale 


should lapse, he was only bound to pay the taxes and such notes 


1 


as were then due, when his connection with the contract would 
Cease. 

The agreement made ts of a mixed character, being partly a 
lease and in part and an agreement to sell, but the character of 


lease everywhere predominates. 


In Greene vs. Biddle, & Wheaton, p. 1, it is said: ** Where 
the words of a contract have a plain and obvious meaning, all 


construction In hostility with such meaning is excluded. 
Jennison vs. Leonard, 21 Wall, 302. 


‘* This was one of the sales of Real Estate by contract, so 
common in this country. * * * The legal title remains in 
the vendor while an equitable interest vests in the vendee to the 
extent of the payments made by him. As his payments increase 


his equitable interest increases.” 


** The interest of the vendee is equitable merely, and what- 
ever puts an end to the equitable interest,—as notice, an agree- 
ment of the parties, a surrender, an abandonment,—places the 


vendor where he was before the contract was made.’ 


Therefore we say that Libby has an equitable interest in 
said land, to the extent of the payments made by him, but no 
more. 

The contract passed upon in Mo. River R. RR. vs. Brickley, 
2t Kans., 286, is in its material parts, respecting the contract to 
convey, identical with ours. The whole subject is there fully 
examined, and our view of the ease at bar is based upon the 
opinion there given. 

It says that in case of default the contract shall become au// 
and void, without any declaration of forfeiture or any act of re- 


entry or any other act of defendant to be performed. It was ‘pso 
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facto null and void, it did not require any affirmative act on the 
part of defendant to terminate the plaintiff's right to a convey- 
ance ; having made default he continued as a tenant under the 


express conditions of the agreement. 


Libby constituted Russell & Holmes his agents to make the 
payments due June Ist, 1885, Their obstinate and stubborn 
conduct in refusing to pay legal tender money (which Mr. 
Holmes now testifies they had on hand in abundance), when 
properly demanded, was the act of Libby, as they were his 
agents and were acting for him, as declared in Ward vs. Smith, 
7 Wall, 447. 


The circulating notes of National Banks are not a legal ten- 
der in the payment of debts between individuals. 

Prior to the act of March 3d, 1863, declaring United States 
Notes to be a legal tender for all debts public and private, Gold 
and Silver coin was the only legal tender. Ward vs. Smith, 7 
Wall 447. Gwin vs. Breedlove, 2, How, 28. 


The order and date of events is as follows: 
June Ist, 1885. Installment due, $1,251.20. Payment 
thereof demanded and the same denied. 


June 20th, 1885. Cheney returned unpaid notes to Libby 


and declared the contract null and void. 


June 23d, 1885. Russell & Holmes write to Cheney that 
Libby has authorized them **to pay his notes due May 28th, 
including protest fees, in legal tender, if you so desire, upon pre 


sentation, which we are prepared to do.” 


June 25th, 1885. Libby deposited the notes with Russell 


and Holmes, subject to Cheney's order. 
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July 9th, 1885. Cheney wrote to Libby that he did not 
recognize the notes as being subject to his order. 

Aug. 20th, 1885. Libby tenders to Russell & Holmes $120 
in gold, with a mortgage, and therefor demands a deed. 

Aug. 22d, 1885. Cheney refuses to receive money from 
Libby; refuses to make deed. 

We respectfully submit that we have sustained our Asssign- 
ment of Errors, and that the decree herein should be reversed, 


and this cause remanded to the Circuit Court with directions. 


ADAMS A. GOODRICH, 
Attorney for Appellant. 
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TO THIS REPLY BRIEF. 


Appellee’s ** Two Points in Controversy,” 
The Default on June Ist, 1885, 
The Contract terminated June 20th, 1885. 

(See Trans. p. 20, Int. 25, Libby's testimony. ) 

(See Trans. p. 48, Letter, Cheney to Libby. ) 
Appellee’s ** Three reasons why no forfeiture.” 
Legal tender money worth a premium 
The Pleadings, 
Complainant alleged full performance, 


No waiver claimed or excuse offered. 


Words of the Contract: Greene vs. Biddle, 3 Wheat., 1, 


Money not brought into Court, 

Russell & Holmes injured Libby, 

Russell & Holmes are agents for Libby, 

Libby's equity: Jennison vs. Leonard, 21 Wall., 302, 
Notes payable at bank: Ward vs. Smith, 7 Wall., 447, 
Libby's deposit was not a payment ta Cheney, 
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UNITED STATES, 


October Term, 1888. 


No. 1071. 


PRENTISS D. CHENEY, 


Appellant, | Appeal trom the 
VS. Circuit Court of the United States 
JACOB LIBBY. for the District of Nebraska 
Appellee. 


APPELLANT'S REPLY BRIEF. 
May it please the Court: 

The appellant desires to point out the errors and Inacecura- 
cies and to reply to the arguments found in the brief submitted 
by the appellee. 

On page 12 of his brief the appellee condenses the disputed 
matters into two ** Potnits in Controv rsy. 

1. Was there a failure on the part of the complainant 
( Libby, the appellee) to comply promptly and strictly with the 


terms of said contract in making payments due May 28, 1875? 


2. If so. was such failure sufficient to warrant a forfeiture 


of complainant’s rights under the contract? 
Let us examine these two ** Points in Controversy” brietly: 


First: Weshow by the contract that the sum of $1,251.20 
represented in two promissory notes fell due May 28th, the last 
day of grace being June Ist, 1885. (Transcript p. 5.) We 
show by the testimony of C. A. Holmes, a witness for Libby, 
‘that on June Ist, 1885, Cheney came to our bank in the after- 
noon about 3 o'clock, presented the Libby notes and demanded 
payment.’’ ( Verbatim). **Werefused to pay the notes in U.S. 
funds; offered to pay him in current funds which he refused. 
This was 4 o’clock or after the curtains had been drawn up, and 
the door was shut.’” Notes were protested (Transcript p 33, 
Int. 12). 


Further, on cross-examination Mr. Holmes a witness for 


Libby testified (see Transcript p. 57). 


Int. 7. You say Mr. Cheney called at your bank when 
these notes were due, the last day of grace, and demanded pay- 


ment, presenting the notes ? 
Ans. 7. Ido. 
Int. 8. He demanded legal tender? 
Ans. 8. He did. 
Int. 9. And you refused to give it? 
Ans. %. I did. 


Int. 10. He then caused the notes to be protested for non- 


payment? 


Ans. 10. He did. 


ee 


We therefore insist that it is proved and must be conceded 
that there was a failure on the part of Libby to comply with the 
terms of his contract in regard to the payment of $1,251.20, due 
on May 28th, 1885. 


Second: Such failure was sufficient to terminate the rights 
of Appellee Libby under the contract. Because: by the terms 
of said contract **time and punctuality are material and essential 
ingredients’’; ‘*time is hereby declared to be the essence of this 
contract’’; **that said Libby agreed to make punctual payments 
of the sums of money as they became due’; ‘that if said Libby 
should failto make payments at the times limited, strietly and 
literally, without any failure or default, then, the contract should 
become nulland void without anv declaration of forfeiture.” 
That Cheney demanded payment at the appointed place when 
due; that he returned the unpaid notes and notified Libby that 
the contract was terminated and ended, all of whieh was done af- 
ter the default and before any proper offer to perform had been 
made by Libby. It is said that Libby on June 25d, 1885, au- 
thorized Russell & Holmes to pay the amount of his notes due 
May 28th, éneluding protest fees in legal tender or coin, but prior 
thereto Cheney had returned to Libby his unpaid notes and noti- 
tied him that the contract was terminated and ended by his fail- 
ure to pay the two notes due May 2&th, [885, (see the letters of 


June 20th, 1885, and June 25d, 1885, Transcript p. 48.) 


We therefore insist that it is shown that the failure of Lib- 
by to make the payment due on May 28th, 1885, was sufficient 
to justify the termination of the contract whieh was done by 
Cheney on June 20th, 1885. (See his letter to Libby dated June 


20th, 1885, Transcript p. 48.) 


On p. p. 23, 24, of his brief, the Appellee further contends, 
that there are three reasons why a forfeiture should not be de- 
clared even if Libby did fail to perform, viz: 

1. All payments due prior to May 2&th, 1885, had been 
made by drafts. 

2. That Cheney had by lettersof March lthand May 23d, 
1885, waived payment. 

3. That Cheney artfully and purposely prevented Russell & 


Holmes from paying the notes due May 28th, 1885. 
In relation to these three reasons we desire to answer, viz: 


First: The allegation is inaccurate, it was not shown that 
said prior payments were so made. Mr. Holmes testified (Int. 8 
Transcript p. 33.) **The notes were paid by currency or draft. 
and the amount placed to his credit.” 

Nevertheless, we say it is wholly immaterial how the notes 
were paid in [880—1884. The fact that Cheney was willing to 
receive a draft as payment in 1884, did not preclude his right to 
ask for actual money in 1885. Especially as it is shown that 
legal tender funds were then and there worth a premium of $2 
per thousand. (See testimony of Ilolmes, Transcript) p. 54, 
Int. 16.) The refusal of this witness to give full and direct 
answers to questions on this subject, was objected to by defend- 


ant. (See cross-examination, Transeript p. 40, Int. 55—37. ) 


Second: The letter of Mareh 19th, 1885, from Cheney to 
Libby is given in full on page 17 of transeript. It is uncertain 
what the letter refers to, but’ whatever it may have been, it is 
manifest ‘that Cheney plainly informed Libby that he *scou/d not 
attend to the matter as you request.” The letter of May 23d, 
1885, is to be found on page 18 of transcript. It plainly was 


not an acceptance of any proposition, and it conveyed to Libby 


quiries to be thereafter made. 


to Beatrice was on ‘other business.’ 


the information that his suggestion depended on the result of en- 


It also shows that Cheney's visit 


The letter does not waive 


the payment of any notes, nor in any manner change the agree- 


ment between the parties. 


In connection with this subject we 


wish to quote the following clause from the contract, **No modi- 


fication or change of this contract: can be made ceacept by entry 


hereon in writing signed by both parties’’ (see Transeript last line 


of page 6.) 


We also ask attention to the letter written by 


Cheney to Libby on May 20th, 1882, it says 


to make the deed according to the terms of the bond.” 


p. lo.) 


Wherefore we contend that no waiver is shown. 


Third: 


**| would prefer 


( Trans. 


Appellee charges that Cheney artfully and pur- 


posely prevented Russell and Holmes from paying him in legal 


timony of C. A. 


The charge is absurd, unjust and unfounded. 


Hlolmes. a member 


The tes- 


of the firm of Russell and 


Holmes, (Trans. |). 52. Int. 1.) at whose office the notes were 


made payable testified on behalf of Libby that Cheney came to 


the bank about 3 o'clock in the afternoon of June Ist. 1885. and 


remained there until after 4 o'clock and until after the curtains 


were drawn and the door was shut. 


Cheney demanded payment 


of the $1251.20 then due in legal tender money, which was re- 


fused, 


(see 


rr 
. > 
rans. 


}). ide 


. set. 5S 


’ , 
. . 
Trans. }). 


$7, Int. 7—15.) 


Mr. Holmes testifies that he had legal tender money with which 


to pay, but he refused to pay in such funds because some other 


customer might want legal tender money, and for other reasons, 


(see ‘Trans. p. 39, Int. 50). 


Therefore we insist that the refusal of Russell & Holmes to 


pay the notes on June Ist, 1885, is chargable directly and solely 


= 


to their perverse and unreasonable obstinaey or stubborness, and 
undoubtedly with the purpose of receiving $2 per thousand pre- 


mium on legal tender funds. (Trans. p. 59, Int. 50. ) 


THE PLEADINGS. 


A brief statement of the pleadings will be sufficient to give 
a clear view of the nature of this controversy. The complainant 
Libby alleged in his BILL the execution of the contract of May 
28th, 1880, and attached a copy thereof as Exhibit A. There- 
upon he alleges «Said orator has fully done and performed each 
and every obligation promise or undertaking in said contract 
mentioned to entitle him to said deed,” in addition to whieh the 
complainant alleges specific acts by him performed in fulfillment 


of the contract. 


The respondent in his ANSWER sets forth his view of the 
nature of the contract, and denies that complainant has perform- 
ed or offered to perform the acts required of him by the contract 
and he specifies a failure to pay two notes for $1251.20 due on 
May 28th, 1885, averring thet Cheney presented the notes then 
maturing at the office of Russell & Holmes in Tecumseh, where 
suid notes were pavable, and he then demanded payment thereof, 
in legal tender money of the United States, and that) such pay- 
ment was then refused, and that said notes have never been paid 


to snid Cheney. 


The respondent also specifically denies the binding effect 
upon him of various alleged transactions between complainant 
Libby and his agents, Russell & Holmes, occurring after the pro- 
test of the notes for $1,251.20. on lune Ist, 1885. The re- 
spondent also offers to return all money paid to him and to pas 


for all improvements made by Libby. 


In reply to respondent’s answer the complainant filed the 
usual REPLICATION, and stands by his original bill. The is- 
sue Is thus plainly formed, and the pivotal enquiry is: Did the 
complainant fulfill his obligation in respect to the payment of 


the installment due on June Ist. )885? 


It will be observed that the claim of Libby as presented by 
the case in the bill, is one of full and prompt performance on his 
part: nothing is claimed by way of waiver: the complainant did 
not aver the facts necessary to show a waiver of the condition 
precedent and fix the defendant's liability without the perform- 
ance on his part required by the contract. The complainant is 
therefore bound to substantiate by proof the truth of the faets 
alleged in his bill. The proof presented by himself demonstrates 
beyond the possibility of a doubt that he refused to pay $1251.20, 
when due on June Ist, 1885, after proper demand therefor. The 
defense set up in the answer of defendant Cheney ts established 
by the testimony of the witness Holmes, introduced by and on 
behalf of Libby. 


A party seeking specific performance must show himself 


without fault, or fully excuse any default on his part. 
Colson vs. Thompson, 2 Wheat... 550; 
Carneal vs. Banks, \O Wheat., 181: 


Boone vs. Mo. Tron Co... 17 Howard. 3540. 


The contract specifies certain payments to be made by Lib- 
by, it provided **That if Libby should fail to make payments a/ 
the time limited, strictly and literally, without any failure or de- 
fault, then this contract shall be null and void.” In Greene vs. 


Biddle, 8 Wheaton, p. 1, it is said: **When the words of a con- 
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tract have a plain and obvious meaning, all construction in hos- 


tility with such meaning is excluded.” 


Greqy vs. Von Phul, | Wallace, 274. Under an executory 
contract: of purchase of land, by a failure to comply with the 
terms of sale the vendee’s possession becomes tortious and eject- 
ment lies at oOnee, though the vendee mit have made valuable 


‘mprovements on the land. 


Stinson vs. Dousman, 20 Woward, 461. A note was given 
for the purchase price which the vendee offered to pay after de- 
fault; acceptance of payment refused. This Court there said: 
“Where there was a covenant to sell land upon condition that 
the purchase money should be paid in installments, in failure to 
perform which, rent was to be charged and the convenatee failed 


to perform his contract, the rent was justly chargeable 


‘Where it plainly appears that the sale is conditional, and 
its completion is dependent upon the fulfillment of any of the 
terms with punctuality a Court of equity In general will not in- 


terpose to relieve the partv in default.” 


MORTGAGE DEPOSITED INO COURT BUT MONEY IS 
NOT DEPOSITED. 

The appellee on page 26 of his brief says the money due in 

1885, 1886 and 1887 was, before the entry of the decree, brought 


into court. as the certificate of the clerk shows. 


This statement is a bold violation of the NINTIT COM- 
MANDMENT:;; it is not true: it is wolf in the record: it is a most 
unblushing attempt to deceive, hoodwink and mislead this Court ; 
it isa weak effort to parry the manifest: error in the Cuireuit 


Court’s decree, the effect of which is to hand over a mortgage to 


Cheney and tell him to call on Russell & Holmes for the cash 
paid to them by Libby which they once refused to pay to Cheney 
after he had made a proper demand for it. 

If there was any reason why Libby should deposit a mort- 
gage in Court, the same reason should apply to the cash pay- 


ments due in 1885, 1886 and 1887, which have never been paid 


to Cheney, as the evidence discloses. 


RUSSELL & HOLMES INJURED LIBBY. 


Libby constituted Russell & Holmes his agents and_ left 
money with them to be paid to Cheney on presentation of the 
notes for $1251.20, due June Ist, 1885, which were payable at 
the office of Russell & Holmes. Upon proper demand Russell & 
Homes refused to pay to Cheney the amount of the notes. If 
Libby has been injured he should seek his remedy against Rus- 
sell & Holmes, who injured him by refusing to fulfill the pur- 


pose of the agency, which they had accepted, 


In Ward vs. Smith, 7 Wall., 447, it is said: **Where a note 
made pavable at a bank, is not lodged with the bank, whatever 
the bank receives from the maker to apply onthe instrument it 


receives as his agent not as agent of the payee.” 


The declarations of Russell & Holmesto Cheney on June Ist, 
I885, in reference to the refusal to pav legal tender monev for 


the two notes, were the declarations of Libby. 


In Cliquot vs. United States, 3 Wall, 114. it is said: 
‘Whatever ts said or done by an agent in reference to the busi- 
ness In which he is at the time emploved, and within the scope of 
his authority is said or done by the principal, in all respeets as if 


the principal were the actor or the speaker.”’ 
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In Stockwell vs. United States, 13° Wall., 531, it is) said: 
‘The tortious act of the agent is the act of his principal, if done 


in the course of his agency, though not directly authorized, 


In Am. Fur Co. vs. UL S., 2 Peters, 364. it is said: +*What- 
ever an agent does or savs in reference to the business in which 
he is at the time employed and within the scope of his authority 


is done or said by the principal.” 


Russell & Holmes are clearly liable to Libby tor all damages 


flowing from their failure to pay the notes. 
An agent is liable to his principal for negligence or disre- 
gard of orders. 
Bell vs. Cunningham, 3 Peters, 69; 
Wilco vs. Plummer, 4 Peters, 174: 
Manella vs. Barry, 5 Cranch., 415: 


Short vs. Skipwith, | Brock. Marsh... 103. 


If a loss is ineurred by agent's neglect he will be liable for 


all damages, though his services were gratuitous. 


Walker vs. Sinith, 1 Wash. C. C., 1o2: 4 Dalle. Base. 


The claim advanced by Libby that his agent Holmes called 
on the Notary Public, and informed him that he was then willing 
to pay the notes, bears a contradiction on its face, as the Notary 
had completed his official duty in executing a protest and notice, 
and had returned the notes to the owner thereof before this 
alleged call was made. 

It ix to be noticed that Holmes did not produce the money and 


offer to make an actual, real payment. He only said to Mr. Chap- 


iii, a 


Se ERE SN 


1] 


man, the Notarv Publie, **That he had concluded to pay the notes 
in the funds demanded.”” (See Transcript p. 58, Int. 18-19.) 
Holmes knew that Chapman did not have the notes and that he 
was perfectly safe in saving that he had concluded to pay them. 
Ife was safe in offering payment to a person who could not re- 


ceive it. 


EXTENT OF LIBBY’S EQUITY. 

We cannot concede the claim made by Appellee in his brief: 
we however admit that Appellee Libby has an equitable interest in. 
this land, to the extent of the pavinents made by him, but his 
equitable interest is limited to the total sum of all his payments. 


We contend for this view on the authoritv of 
Sennison vs. Leonard, 2) Wall., 502, which says: 


* This was one of the sales of Real Estate by contract, so 
common inthis country. *  *  * Phe legal tithe remains in 
the vendor. while an equitable interest vests in the vendee to the 
extent of the payments made by him. As bis payments increase 


* * 


his equitable interest Increases. 


‘+ The interest of the vendee ix equitable merely, and what- 
ever puts an end to the equitable interest,—as notice, an agree- 
ment of the parties, a surrender, an abandonment,—places the 


vendor where he was before the contract was made.” 


In his answer, defendant Cheney offers to return to Libby all 
money received by him, and to pay for all improvements made 
on the land, less a reasonable rent, thereby seeuring to Libby 


every equity he can claim. 


WHEN NOTES ARE MADE PAYABLE AT A BANK, SUCH 
BANK IS AGENT FOR PAYOR. 


We distinctly repudiate the idea insisted upon by appellee 
on page 28 of his brief, wherein he claims that Russell & Holmes 
are the agents of Cheney. The first clause of complainant's 
bill truthfully alleges that he is a citizen of Nebraska and that 


Cheney is a citizen of [llinots. 


The fact is apparent that the notes were made payable in 
Nebraska, for the convenience of Libby. near the land he leased, 
and much nearer his home than the residence of the pavee. — It 
is established that the notes were signed by Libby, with the 
place of payment appointed thereia: that Libby supplied Russell 
& Holmes with funds with which to pay the notes: that Cheney 
presented the notes and demanded payment on the last day of 
grace: that Russell & Holmes then refused to puav the notes in 
legal tender money of the United States, and thereupon Cheney 
caused the notes to be protested by a Notary Public. Therefore 
the case comes fully within the rule announced in 

Ward vs. Smith, 7 Wallace, 447: 

** Where a note made payable ata Bank is not lodged with 
the Bank, whatever the Bank receives from the maker to apply 
onthe instrument, it receive: as Ais agent, not as agent of the 
pavee ” 


Qn same subject see Daniels on N.1.. \ O20 a. note 3. 


It borders upon the ludicrous to pretend that Russell & 
Holmes were agents for Cheney. The claim is not supported by 


any facts alleged in the bill or shown in the proof. 


Russell & Holmes received money from Libby to be paid 


hy them to Cheney. Most clearly they accepted the ageney and 


under it acted for Libby. The event) shows that Russell & 
Holmes sacrificed the interests of Libby with the hope of exact- 
ing a premium of $2) per thousand on legal tender funds, but 


their refusal to pay in lawful money was a refusal by Libby. 


THE DECREE. 

The appellant Cheney contends that the decree is erroneous 
as it adjudges that Libby had ‘*pa/d all installments, both of 
principal and interest due up to and including the installments 
due six years after date (in L886); that be has since pafd the in- 
stullments due seven years after date (in IS87).° (see printed 
record p. 97.) This must be error Jeeause the record shows 
that it is not true. 


The testimony discloses that subsequent to the default and 
after the return of the unpaid notes and termination of the con- 
tract, Russell & Holmes did write to Cheney on June 25, L885, 
saying: **Jacob Libby has authorized us to pay the amount of 
his notes due May 28th. ¢uc/uding protest fees in legal tender 
notes or coin, if you” so desire, upon presentation, which we are 


prepared to do.” Respectfully, 


Rissece & LloumMes. 


(Transcript p. 48.) 


This was the first: offer to pay the notes in lawful money, 


ever made known to Cheney. 


The point) on whieh we insist is, that the deposit of funds 
by Libby with Russell & Holmes was vota payment. Libby has 
never paid or offered to pay fo Cheney one dollar of the install- 
ment due in 1885 or since. He persists in) depositing money 
with Russell & Holmes, and claiming that such deposits are pay- 


ments to Cheney. Manifestly it was error for the Cireuit Court 
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to decree that) Libby had paéd the installments due in| 1885 and 
subsequently. 
The following adjudicated cases demonstrate the law on this 
subject: 
Williams vs. Walker, 2 Sand. Chy., 425. 
Payment was made to a supposed agent, who did) not have 
possession of the securities.  //eld: Not a valid payment. 
To same effect see Turner vs. Hayden, 4 Barnwell & Cress- 
well, p. 1: Same Case 6 Dowling & Ryland, p. 7. 
Dent vs. Dunn, 3 Camp., 296: 


Wood vs. Merchants, 41 hes 200: 


* ldams vs. Hackensack, 44 N. J. Law, G38. 


The Appellee, Complainant Libby, is not entitled to a de- 
cree for the following eleven reasons : 

1. Because: His allegation of full and prompt) perform- 
ance is not sustained, but is overcome by the testimony of his 


own witness, Holmes (Trans. p. 37. Int. 7-10). 


2. Because: The installment due June 1. 1885. bas never 


heen patd or tendered to Cheney at any time. 


4. Because: The deposits of money by Libby with Russell 
& Holmes subsequent to the default and protest on June 1, 1885, 


were not payments to Cheney, nor are they binding on him, 


4. Deeause: Every offer to pay made subsequent to the 
default: and protest on June 1, 1885, was coupled with the 
condition that Cheney should again present his notes at the 
oftice of Russell & Holmes in Tecumseh, Nebraska. (Trans. p. 
48%, Letter of R. & IL. to Cheney, June 23, 1885. Trans. p. 35, 


Int. 21: Trans. p. 50, last paragraph. ) 
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5. Because: Default having been made in the payment of 
the notes due on June 1, 1885, and the same having been pro- 
tested after legal demand, the office of Russell & Holmes was 
not thereafter the proper place to make an offer of payment, 
and Cheney cannot be required to again present the notes at that 


place. 


6. Because: Cheney returned to Libby the unpaid notes 
and declared the contract ** terminated and ended,”’ before Libby 
made his insufficient offer by authorizing Russell & Holmes to 
pav in legal tender money, including protest fees, upon presen. 
lation. (Trans. p. 20, Int. 25, Labby as witness; Trans. p. 4%, 


Letters of June 20th, and 243d, 1885. ) 


7. Because: L Sby retained the unpaid notes returned to 
him; Libby's deposit of ten of said notes with Russell & Holmes 
Was promptly rejected by Cheney. (Trans. p. 21, Lette 
from Libby to Cheney, June 25, 1885, and Reply, Cheney to Lib- 
by, July 9, 1885, and Trans. p. 48, Letter Cheney to R. & TL., 
July 8, 1885. ) 


S. Because: The demand for a deed made of Russell & 
Holmes Aug. 20, 1885, was not a demand on Cheney. (Trans. 
” 


p. 49, Letter R. & H. to Cheney, Aug. 20, 1885; Trans. p. 3, 
Bill, line 15.) 


%. Because: Libby does not show any circumstances that 
entitle him to the interposition of equity to relieve him from the 


default. The refusal to pav was the w///fnl, intentional and de- 


liberately obstinate act of Russell & Tlolmes, as agents for 


Libby, in reference to the business in which they were at the 
time emploved, within the scope of their authority, and Libby 


ix hound by all that was therein said or done by his agents. 
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10. Because: Respondent Cheney offers by answer to ac- | 
count in equity for all money received, all improvements made 
on the land, and to pay same to Libby under order of Court. 

ll. Because: The equities are with the Appellant Cheney. 

In Becker vs. Smith, 59 Penn, St., 469, it is said: ‘+ Per- 
formance at a day may be made of the essence of a contract. A 
stipulation for performance at a day, when of the essence of a 
contract is not in the nature of a penalty against which equity 
will relieve, but one which lies at the root of the agreement 


and which the party makes a condition on which he contracts.” 


Morgan vs. Bergen, 3 Neb., 214. 

‘+ Parties miay make “ime the essence of the contract, so 
that if there be a default at the day, without any just excuse 
and without any waiver afterwards, the court will not help the 
party in default.” Wells vs. Sith, 7 Paige, 22; Benedict rs. 
Lynch, 1 Johns. Ch., 370. 


To the same effect, see: 

Lent vs. BL & MLR. RV Neb., 208. 
Bass vs. Gilliland, 5 Ala., 761, 
Bullock vs. Adams, 20 N. J. By., 372. 
Stow vs. Russell, 36 Ml, 19. 

Phelps vs. I. C. RR... 63 WM, 469. 
Grigg vs. Landis, 21 N. J. Eq., 494. 
Gray vs. Tubbs, 43 Cal., 33%. 
Campbell vs. Hicks, 19 Ohio St., 435. 
Nirhy vs. Harrison, 2 Ohio St., 326. 


Prince vs. Griffin, 27 lowa, 514 
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Potter vs. Tuttle, 22 Conn., 512. 
Englehart vs. Gibson, 56 Ul., 81. 

Rogers vs. Saunders, 16, Me., 92. 
People’s Bank vs. Mitchell, 75 N.Y... 406, 
Scott vs. Fields, 7 Ohio, 425. 

Milward vs. Earl, 5 Vesey, 720. 

Story’s Bq. Jur.. § 771. 

‘To entitle a party to specific performance, 4e must show 
that he has been in no default. * * * Tf non-compliance 
goes to the essence of the contract, relief will not be granted.” 
Citing Hipwell vs. Nnight, | Younge & Collyer, 415: 

*\ If parties stipulate for a particular thing to be done at a 
particular time, such stipulation should be carried into litera! 
effect ina Court of equity. That is the real contract; the par- 
ties had a right to make it. Why, then, should a Court of 


Equity make a new contract which the parties have not made?” 


CHRONOLOGICAL TABLE. 

The series of important events is as follows, viz: 

June Ist, 1885: Installment due: payment of $1251.20 de- 
manded in legal tender funds and the same refused. (Transeript 
p. 37, Int. 7—15.) 

June 20th, [885° Cheney returned twelve unpaid notes to 
Libby, and declared the contract null and void. (Transeript p. 
48, in letter dated June 20th, 1885: ‘Transcript p. 20, Testimony 
of Libby Int. 25.) 

June 23d, 1885: Russeil & Holines wrote a letter to Cheney 
saving: «Jacob Libby bas authorized us to pay the amount of 


his notes due May 28th, including protest fees, in legal tender 
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notes or coin, if you so desire, upon presentation, which we are 
prepared to do. 

Respectfully, Russet, & Houmes. 

(Transcript p. 48. ) 

June 25th, 1885: Libby wrote a letter to Cheney, saying: 
‘That he kept two of the twelve unpaid notes and deposited the 
other ten notes with Russell & Holmes in Tecumseh, Neb., sub- 
ject to order of Cheney.”” (Transcript p. 21. Transcript p. 48. 
Letter of Russell & Holmes to Cheney. ) 

July 9th, 1885: Cheney wrote a letter to Libby saying: *+1 
do not recognize the notes as being subject to my order.”’ 
(Transcript p. 21; Transeript p. 49. ) 

August 20th, 1885: — Russell & Holmes wrote a letter to 
Cheney saying: ‘Jacob Libby makes a tender fo us of $129 
vold, with a mortgage and demands a deed.” (‘Transcript p. 
i: Transeript p. 4, 16th line. ) 

August 22d, 1885: Cheney wrote a letter to Russell & 
Holmes, saying; that he would not receive money from Libby : 


refuses to make the deed asked for. 


We respectfully ask that the decree herein may be revers ed 


und the cnuse remanded to the Cireuit Court with directions. 
ADAMS A. GOODRICH. 


JERSEYVILLE, ILLINOIS, Solicitor for Appellant. 
November, L889. 


Of Prussine. Hurcuins & Goopricnu, 
Attorneys, 


Chicago, [lhinois. 
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Brier oF THE APPELLEF. 
Statement: ' 

On the 26th day of February 1887 the appellee as J 
complainant filed his bill in the circuit court of the 
United States for the District of Nebraska against the i 
appellant as defendant praying that said defendant | 
he compelled and required to fully and specifically 


perform his several agreements and undertakings in 
his certain contract for the sale to complainant, of 
sections 26 and 27 in Township 5, North of Range &, 
East in the county of Gage and state of Nebraska, par- 
ticularly described and set out in said bill and a copy 
of the same attached thereto as an exhibit, and to 
execute, acknowledge and deliver to said complainant 
a good and sufficient warranty deed, conveying said 
landto him in pursuance of said contract, in fee 
simple: and in case of defendant's default in making 


said deed. that the decree of the court should stand: 


for and operate as, and have the full force and effect 
of such deed: and that complainant have general relief 
and recover his costs of said defendant. 

Said bill alleges that said contract) was a con- 
tract for the sale of said land to complainant, and 
that, “the purchase price of said land agreed to be 
paid to said defendant (appellant) by your orator 
(appellee) and received by defeudant from your orator 
for said lands, was Eight thousand nine hundred and 
sixty dollars, to be paid as follows: Sixteen hundred 
dollars was to be paid at the execution and delivery of 
said contract and the balance to be paid in ten annual 
payments, at the times specified in eighteen promissory 
notes of even date with said contract. eight of which 
were for nine hundred and twenty dollars each, and 
to become due. respectively in’ three, four, five. six. 
seven, eight. nine and ten years from their date. and 
were for the balance of the principal of said purchase 
money. The other ten motes were for the annual 
interest on the unpaid principal and were as follows: 
First note for S41.60: second note for $441.60: third 


note for $441.60; fourth note for $386.40; fifth note for 
$331.20; sixth note for $276; seventh note for $220.80; 
eighth note for $165.60; ninth note for $110.40: and 
tenth note for $55.20, and due respectively in one, two, 
three, four, five, six, seven, eight nine and ten years 
from their date. All of said notes, both for principal] 
and interest were made payable at the bank of Russell 
& Holmes, Tecumseh, Nebraska, without interest 
before due and with ten per cent interest after 
maturity, all of which is provided in said contract.” 

The bill further alleges that said contract fur- 
ther provides that certain taxes were to be paid by 
each party; and that complainant should make certain 
improvements on said land within a certain time. 

The bill further alleges that said contract pro- 
vides that in case said complainant, either by himself 
or his assigns, should pay or cause to be paid the 
several sums of money abovespecified and should do and 
perform all and singular the agreements and stipula- 
tions afore said after their true tenor and effect, then 
said defendant covenanted and agreed to make, exe- 
ente and deliver to complainant a deed conveying 
said lands to him in fee simple with the ordinary cove- 
nants of warranty ete.. and that said contract further 
provides that whenever one-half of the purchase price 
mentioned shall be paid with all accrued interest and 
taxes. then said Cheney shall execute and deliver the 
deed as therein contracted for and take notes and a 
mortgave for the remaining payments, which shall run 
the unexpired term, as therein fixed. Also that said 
contract further provides that said defendant should 
deliver possession of said land to complainant immedi- 
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ately upon the execution of said contract, thereunder. 

The bill further alleges that said contract was 
duly executed, acknowledged and delivered by said 
defeudant to complainant on May 28th 1880, and on the 
26th day of June 1880 complainant filed the same for 
record in the office of the county clerk of Gage county, 
Nebraska, and the same was duly recorded in book 
“D” of the miscellaneous records of said county at 
page 319 and for greater certainty a copy of same is 
attached to and filed with said bill, and referred to 
therein. 

The bill further alleges that immediately after 
the execution of said contract, with defendant's con- 
sent, complainant took possession of said land there- 
under, which he has ever since retained, and has made 
allthe improvements upon said land mentioned in 
said contract: that he paid all the taxes required to be 
paid by him in said contract; that he promptly paid 
the $1,600 mentioned in said contract at the execution 
theeeof; that ever since the execution of said contract. 
complainant has punctually paid each note above 
mentioned, and mentioned in said contract, both for 
the principal of said purchase money and for interest 
as the same became due, and in consideration thereof 
defendant has promptly cancelled and surrendered to 
complainant all of said notes maturing on and before 
May 28th, 1834. 

The bill further alleges that on May 28th 1885, 
complainant paid at the office of Russell & Holmes. 
where said notes are made payable, the two notes. one 
for principal and the ocher for interest. mentioned in 
said contract and maturing on that day. and demanded 


said notes, but defendant wrongfully retained the 
same in violation of his said contract, but complainant 
then left the full amount of said notes in cash, at said 
office for, and to be paid to defendant when he should 
surrender said notes, and said amount has remained 
at said office for said purpose ever since. 

The bill further alleges that on the 28th day of 
May, 1886, complainant paid at said office of Russell & 
Holmes, the full amount of the two notes mentioned 
in said contract then coming due, in cash, and 
demanded said notes, but defendant refused to surren- 
der them. and the said amount of money to pay same 
in full was left by complainant at said office, to be 
paid to defendant on the surrender of said notes, and 
the same has remained there for that purpose ever 
since, 

The bill further alleges that the aggregate 
amount of said purchase price, so paid as above men 
tioned is largely more than one half thereof, as men- 
tioned in said contract and all interest, and that com- 
plainant has paid all taxes due, and has done and 
performed each and every obligation, promise or 
undertaking in said contract mentioned to entitle 
him to said deed: and on February 4th, 1587, 
complainant again offered to deliver to defendant a 
mortgage upon said land to secure the unpaid portion 
of said purchase money and interest and offered to 
fully perform all his obligations in said contract men- 
tioned, and demanded said deed, which defendant 
refused and still does refuse to make and deliver; and 
that the same offer and demand had previously been 
made on August 1th. IS85. with like result. 
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The bil) further alleges that after complainant 
took possession of said land under said contract, with 
the full knowledge and consent of defendant, he 
began improving the same,and that all the improve- 
ments he has made and placed thereon of a substantial 
and permanent character aggregate in valne the sum 
of fifteen thousand dollars, and that unless the court 
will take cognizance of the case and compel a specific 
performance by defendant of his obligations in said 
contract mentioned, complainant will be left without 
adequate relief. 

The bill still further alleges that complainant 
offers to deliver to said aGefendant a mortgage on said 
land to secure the unpaid and unmatured notes, as 
the court may direct and offers to specifically do and 
perform every obligation mentioned in said contract 
to be done by him as conditions precedent to the execu. 
tion and delivery of said deed as the court may direct: 
and prays for the relief above stated. 


Defendant in his answer admits the making and 
execution of the contract of which a copy is attached 
to complainant's bill, (said copy is found in the printed 
record herein at pages 5 to 7) but denies that it is a 
contract to sell said lands, and avers it is simply a lease 
of the lands in controversy. 

The answer further avers that) it is agreed in 
said contract, that if complainant should) pay the 
several sums of money “punctually and at the times 
above limited and shall strictly perform all and sinen 


lar the agreements and stipulations” in said contract. 
then the complainant will be entitled to a deed of 
conveyance from the defendant and not otherwise, and 
that “time and punctuality are material and essential 
ingredients” in said contract. and that “time was made 
the essence” of said contract. 

The answer further alleges that said contract 
provided, that if complainant should fail to make the 
payments at the times in said contract limited, or 
should fail to perform all the stipulations therein con- 
tained strictly and literally, then the contract so far 
as it bound defendant should become null and = void 
and all of complainants rights and interests in said 
contract created should cease and determine and all 
right of possession and interest of complainant in the 
»remises should revert to and revest in defendant. 
without any declaration of forfeiture or any other act 
of defendant to be performed. 

The defendant in his auswer denies that com- 
plainant punetually paid the notes for principal and 
interest mentioned in the bill, as they became due; 
and particularly denies that) complainant promptly 
paid the said notes falling due May 28th, 1885, and 
avers that complainant failed to pay said notes when 
defendant presented same, maturing on said day at the 
Banking Hotise of Russell & Holmes where they were 
made payable, and that said notes have never been 
paid to defendant. 

The answer further denies that complainant 
made a demand on said day at said Banking House for 
said notes, or that defendant wrongfully retained 
them. and avers that defendant was then at said Bank- 
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ing House demanding payment of said notes and com- 
plainant was not there on said day either to receive 
said notes or pay same to defendant. 

(the answer avers that if complainant made a 
tenderat said Banking House of gold coin to any 
amount on August 19th, 1885, for the use of defendant 
to be applied on said purchase price, defendant has no 
knowledge of it and was not there to receive it, but 
that after he demanded payment of said notes matur- 
ing on May zsth, 1885, and such payment was refused 
defendant took said two notes with him to his home 
in Jerseyville, Illinois,as he had a right todo, and 
was not required to receive payment thereof after such 
payment had been demanded and refused after the 
maturity thereof. 

The answer further denies that complainant 
tendered a mortgage to secure the wnipaid notes; and 
denies that complainant ever offered to fully perform 
all his other agreements as provided in said contract 
to entitle him to a deed for said premises: and denies 
that he ever demanded such deed: and avers that after 
payment of said notes due May vzsth, 1885, had been 
demanded and refused, defeudant returned to com- 
plainant all anpaid notes maturing on May 2sth, 1885, 
and notified him that by reason of his failure 
to pay said notes maturing on May. 28th. ISK5, 
said contract had become forfeited and by its terms it 
had become null and void. 

The answer further denies that complainant 
now has good and lawful money in said) Banking 
House or elswhere to pay the moneys Que defendant 
on said notes. : 


The answer further denies that complainant, 
with the knowledge and consent of defendant, has 
made improvements upon said land, as alleged, of the 
value of $15,000. 

The answer further avers that defendant is will- 
ing. if the court shall so direct, to return to said com- 
plainant all moneys paid by him on account of said 
contract and to pay a reasonable compensation for all 
improvements made on said land by complainant, and 
defendant is entitled to receive a reasonable sum as 
rent for said land. | 

The answer therefore prays for an accounting of 
the amount paid by complainant to defendant, and as 
to the value of said improvements, and of the rent due 
defendant; and prays leave to be dismissed with his 


reasonable costs. 


The replication is in the ordinary for to put im 


issue the allegations of the answer. 


The cause was tried to the circuit judge and on 
November 16th, 1887, findings and decree were made 
and rendered for complainant as prayed (see printed 
record page 56.) Defendant brings the cause to this 
court by appeal. 
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Points ADMITTED IN THE PLEADINGS: 

1. Itis admitted that the contract a copy of 
which is attached to the complainant's bill, was made. 
executed and entered into by the parties. 


» Itis admitted, because not denied, that com- 


plainant, with the consent of defendant, took posses 
sion of the land in controversy under said contract. 


3. Itisadmitted that if complainant made the 
payments punctually at the times mentioned, as 
alleged in the bill he would be entitled to a deed to 


the land. 


4. It is admitted, because not denied, that when- 
ever one-half the purchase money shall have been paid, 
if payments shall have been punctually made, the 
complainant would be entitled to the deed mentioned, 
on giving the mortgage to secure the unmatured notes. 


5. Itis admitted, because not denied, that com- 
plainant promptly paid the notes maturing on May 2sth, 
886, When due, at the office of Russell & Holmes 
where the same were made payable, and that = the 
lawful money to pay same has remained in said office. 
for defendant, to pay said notes ever since. 

6. Itis not disputed that if all the payments 
have been made maturing on and before May 2sth, 
S86, more than one-half of the purchase money and 
interest due has been paid. 


7. It is admitted that complainant has paid all 
taxes required to be paid by him under said contract. 


Points ADMITTED IN THE PRroors: 

|. Itisadmitted in the evidence, and in appel- 
lant’s brief, that complainant punctually made all the 
payments provided for in said contract, at the times 
specified therein, which matured on and before May 
YSth. Las. 


2. It is clearly proven without any contradiction 
whatever, that complainant made the improvements 
upon said land as alleged in his bill, of the value of 


$10,000 (Int. 43 to 45 page 25 of the printed record.) 


3. Itis clearly proved and not contradicted in 
the evidence that complainant promptly made the 
payments dne under said contract on May 28th, 1886, 
(see int. 7 page 14 and int. 22 page 35 of printed record.) 


4. Itis proved and not disputed in the evidence 
that complainant has also promptly paid the install- 
ments both of principal and interest under said con- 
tract which became due May 2sth, 1887, (since this suit 
was commenced but before it was tried and important 
only as showing what notes the mortgage should have 
heen given to secure.) (See int. S page 14 and int. 23 
and 24 pages 35 and 36 of the printed record.) 


5. Itis proved and not contradicted in the evi- 
dence that on Angust 19th, 1885, complainant tendered 
at said Banking House balance of one-half of said 
purchase money and a mortgage to secure the one-half 
unpaid and made an offer of full performance, on his 
part, of said contract, and demanded the deed which 


was refused (int. 5.6.7 and 8 page 42.) 


6. Itis proved and not disputed that another 
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offer of full performance on the part of complainant 
and demand for the deed was made on February 4th, 
1887, which was declined by defendant (see pages 30 
and 31 of printed record.) 


Points IN CONTROVERSY: 

The only points really in controversy are: 

|. Was there a failure on the part of complain- 
ant to comply promptly and strictly with the terms of 
said contract in making the payments due May 2sth. 
IS85, and, 


¥. Ifso. was such failure sufficient under the 
circumstances prov@ed to warrant a_ forfeiture of 
complainant’s rights under said contract, to a deed to 
the land in controversy. 


Appellee’s Brief and Argument. 
I. 


Appellee did not Fail to Perform. 

May it please the Court: 

Before noticing the points suggested by the 
appellant in his brief, we desire to suggest to the court 
how strongly both the questions above stated are 
answered in favor of the appellee by the proofs in the 
record. 

And frst, in making the payment due in May. 
1885. the appellee in fact complied with the require- 


ments of the contract. Itis conceded that the con- 
tract provides that all payments thereunder were to 
be made at the office of Russell & Holmes in ‘Tecum- 
seli, Nebraska. 

The proot shows that this office was selected as 
the place of payment, at appellants instance, (See 
record page 22 int. 34.) That this bank had done buai- 
ness for appellant for several years. That appellant 
had been in the habit of making this bank the place 
of payment of his notes taken in other transactions, 
for several vears. (See record page 32 and ints. 3 and 
4.) This was appellantscustom in May and June 1Ss0, 
the time this contract was made (record page 33 int. 5.) 
Said bank has never done any business for appellee 
except in relation to this contract (record page 33 
Int. 6) 

The proof further shows that all the payments 
made, which came due prior to May esth, 1Ss5, viz: 
The payments which came due in May ISs1, S82, 1883 
and ISs4 respectively, were made by appellee sending 
ordinary bank drafts to said Russell & Holmes (record 
page I4ints. 7.5.9 and lO: and page 15 exhibits “A” 
and “B° and int. }2.) All the notes, paid in this man- 
ner, upto and including those due four years after 
their date, were cancelled and surrendered to appellee 
(record pages 15 and 16 ints. 13. 14 and exhibit “C.") 

The proof further shows that on May 26th 1885, 
appellee sent a draft for $1,251.20 to) Russell & Holmes 
at Tecumesel in payment of the two notes mentioned 
in said contract due May 2sth. Iss5. (record pages 18 
and io. ints. 1 and vO and exhibit “G.") This draft 
was received by Russell & Holmes on May 2sth. 1s8s5, 
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for said purpose (record page 33 Mr. Holmes’ testimony 
int. 9and 10.) This draft was sufficient to call for 
legal teuder notes or gold. Russell & Holmes could 
have demanded the gold or United States notes from 
the First National Bank of Omaha tpon it. Ever 
since the receipt of said draft said Russell & Holmes 
have had the gold or United States notes to pay the 
amount it calls for in payment of said notes | record 
page 35 juts. 20 and 21 of Mr. Holmes testimony. | 

The proof further shows that within fifteen or 
twenty minutes after the notes were formally protested 
on June Ist. 1885, Mr. Holmes of the firm of Russell & 
Holmes. went to the office of Ma. Chapman, the notary 
who protested the notes, to find Mr. Cheney or the 
notes for the purpose of paying them in the funds Mr. 
Cheney demanded. He asked) Mr. Chapman if he had 
the Libby siotes, and told lim he had coneluded to 
pay them in gold or United States notes. and was 
ready to do oso if he had them: but) Mr. Chapman 
Informed him that Mr. Cheney had the notes and had 
vone. Mr. Holmes then tried to find Mar. Cheney at 
other places in the town. but was informed he had left 
town by team |record pages 24 and 35, ints. 17. 1s. 19 of 


Mr. Holmes testimony. 


oes , : :; 
iit appellee not stop with all this. He sent his: 


banker at Madison. Neb. Mr. Stuart. to Tecumseh and 
Beatrice in search of Mr. Cheney and the notes to pay 
them in gold. Mr. Stuart reached Tecumseh. June th, 
Isso. He sought Mer. Cheney and these notes at Mr. 
Chapmans the notary! office and elsewhere. and could 
not find either. He then went in search of Cheney to 
Beatrice on Jine loth. He was prepared to pay the 


notes in gold |record paves 52,54 and 55.; Mr. Stuart 
started on this trip on the first train out of Madison, 
Neb., after Mr. Libby received his notice of protest of 
said notes record page oo Int. 17. Mr. Stuart went to 
Beatrice on Jane loth, because Mr. Libby had shown 
hima letter from Mr. Cheney in which he said he 
would be in Beatrice about June Ist to 10th [record 
page D4int.S and 10.) We willmake further reference 
to this letter further on. 

But appellee went still further in his efforts to 
take up these notes. On June l2th. 1ss5, he notified 
the appellant by letter of that date that the gold was 
deposited at Russell & Holmes office to pay the two 
notes dne May zsth, 1ss5. mentioned in the contract. 
Hesays he knows Mr. Cheney received this letter, as 
he afterward introduced it ti evidence on the trial of 
the ejectment suit in U.S. Court at Lincoln, of Cheney 
vs. Libby. in January Uss7. Mr. Cheney admitted, in 
his testimony in that case. that he received said letter 
in due course of mail (record pages 19 and 20, ints. 28 
and 24.) The appellant ail this time still held all of 
the notes mentioned in the contract which came due 
after May 2sth 1884. He made no effort or pretense of 
returning the same until June voth. 1885. eight days 
after he was notified that the gold) was on deposit for 
him to pay the notes due May 28th 1885 [record page 20 
int. Zand pave 48. Cheney's testimony.; It will also 
be seen that the appeller sent the notes to the bank of 
Russell & tiolmes and notified the appellant that he 
had done so and they were subject toappellant’s order, 
immediately after he cappellee) received them from 
appellant (record pages Y4rand 21. ints. 26. 27, 28 and &Y. 
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and exhibits “"H” and “I 


Upon the facts last above suggested the Supreme 
court of Nebraska has declared the law, in the case of 
Robinson vs. Cheney Vi Neb. 673. in the 3d syllabus pre- 
pared by the court as follows: 

“Tn ISSO certain real estate was sold on time, 
twenty negotiable notes payable at a particular 
bank being given by the purchaser, all to be paid 
within ten years from date. Time was declared in the 
contract to be an. essential element, and on failure of 
the purchaser to perform a forfeiture should ensue. 
In November Issz the purchaser did not pay the taxes 
until five days after the land had = been sold to the 
defendant for taxes, when the purchaser redeemed the 
same. The notes due in ISsS3 were not sent to the 
bank named for collection, and three days after they 
were due the purehaser paid the amount thereof to 
the bank. In June ISs4 the vendor returned the 
unpaid notes to the purchaser and declared the con- 
tract forfeited. Held. That the alleged forfeiture dated 
from that time. and the purehaser not then being in 
default it was unavailing.” 

In this case the decree of the court below. com- 
pelling specific perfortmmance of the contract. was 
affirmed. 
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In Any Event « Forrerrure ts Nor WARRANTED 
BY THE PROOFs. 

Second, we further contend that im any eventa 
forfeiture is not warranted by the facts proved. Courts 
of equity do not favor forfeitures. It violates every 
principle of justice to take the property of one man 
and give it to another without compensation, upon a 
simple failure to pay at the day, where there has not 
been gross laches. While in particular cases such for- 
feitures are sustained, yet they will be denied in all 
cases Where the vendor has directly or indirectly 
waived the condition on which they depend. 

Robinson vs. Cheney \7 Neb. 680, 681. 

The proof shows that on March 4th, 1885, more 
than two months prior to the maturity of the notes 
whose payment is the basis of this controversy 
appellee wrote to appellant telling ifm, all “:he’princi-. 
pal notes mentioned in the contract and the interest 
note due May 2sth, 1885. if he would make the deed 
(record page 16 int. 15.) Appellant replied to this 
letter as follows: 

“GRAND Centra. Hore, 
New York, Marcu 19th, 1885. 


Dear Str: Yourletter of the 4th has just reached 
me. Ihave no papers with me and cannot now attend 
to the matter as you request. I expect to go to New 
Orleans to the Exposition and to be at home in time 
to see to it properly. If | am behind time no harm 
will come to you. : 

Yours Truly, 
P. DD. CHenry.” 


(Record exhibit “E™ page 17.) 


on ' *e 


On May 20th, 1885, appelleeagain wrote appellant 
that he would like to pay all the principal notes in 
said contract, and the interest note due May 28th, 1885, 
if he would make him a deed (record page 1s, int. 17.) 
To this letter appellant replied as follows: (Record 
page 1S exhibit “F.") 
“JERSEY VILLE, ILL... May 28d, 1885. 
J. Libby, Esq., Madison, Neb. 


Dear Str: Yours of the 20th received. 1 think 
it probable that I can do as you suggest, but I will be 
in Beatrice between the Ist and 10th of June on other 
business and will then make inquiries and see if I 
can lend the money to good hands and will then let 
you know more certainly. 


Yours Truly, 
P. D. Cheney.” 

It is further proved that. appellant never notified 
appellee whether he would comply with his request 
contained in his letter of May 20th, 1885, in accordance 
with his agreement in above letter. And that appel- 
lant never corresponded or conversed with appellee 
about the matter contained in said letters of May voth 
and May 23d, 1ss5 after the date of those letters. 
(Record page 19 ints. 21 and 22. 

But notwithstanding, in his letter of March 19th 
Iss5, above mentioned, appellant assures appellee that 


~— 


“If Lam behind time no harm will come to you: and 
notwithstanding, in his said letter of May 28d. 1ss5. 
appellant informs appellee: 

“That he would bein Beatrice between the Ist 
and 10th of June on other business. and will make 


Inquiries and see if LT can Jend the money to good 
hands and will then let you know more certainly.” 
(Whether he would comply with appellee’s request.) 


‘ 
‘ 


ks 


onthe Ist day of June he comes into Russell & 
Holmes’ bank near the close of banking hours, and 
demands legal tender money in satisfaction of the said 
notes due May 2sth, 1885, and then suddenly leaves 
the town with the notes, so that they cannot be found 
within twenty minutes thereafter so as to be paid off 
in legal tender money: and then asks this court to 
declare a forfeiture in his favor by reason of said 
conduet. 

Appellant’s request of the court to declare a for- 
feiture in his favor, appears still more remarkable, and 
inequitable, when it is remembered that the parties 
at the time this demand was made, had been acting 
under and construing this contract for five years. 
Four of the ten annual payments had been made and 
received. Every payment had been made by appellee 
sending a bank draft to Russell & Holmes, and the 
appellant either accepting the original draft sent, or 
else accepting in lieu of it a draft drawn by Russell & 
Holmes in his favor or the ordinary current funds, or 
credit at Russell & Holmes’ bank. In no instance had 
the gold or other legal tender currency been demanded 
by or paid to the appellant. 


But there is still another reason whya forfeiture 
should not be declared in this case. Appellant should 
not be permitted to reap advantage from his own 
wrong. If he intentionally mislead the appellee by 
the correspondence above mentioned, and then pur- 
posely and artfully. afterwards contrived to prevent 


“0. 


Russell & Holmes from paying the legal tender money 
demanded by him on June Ist, 1885, then certainly he 
is not entitled to have a forfeiture declared on that 
account. The proof shows that appellant did that 
very thing [page 34 of record, Mr. Holmes’ testimony. | 
“Int. 15. State what, if anything, Mr, Cheney or 
those in his interest had done that day (June Ist, 1885.) 
about drawing out legal tender notes or gold from 
your bank. 
Ans. 15. Why. soon after dinner-about 2 0'clock 
that day, a gentleman, whom [ recognized as having 
been one of Mr. Cheney's attorneys, came into the bank 
and asked if we could let him have $5,000 in legal ten- 
der notes in exchange for other currency. We made 
the exchange for him. Mr. Cheney was in after this 
. and 
asked as an accommodation that [ pay him in legal 
tender notes. [did pay him 82.500 in gold and legal 


and had some checks cashed 


tender notes. He also asked for 82,500 more on another 
check drawn by the same party. This I] declined to 
pay in such funds, and he said. all right. Soon after 
this he presented the Libby notes for payment. The 
checks upon which [T paid $2,500, as above stated. and 
the &2.500 check which T refused to pay were drawn by) 


A. W. Cross upon us against a deposit made by him’ 


May vsth, 1885. all in current funds and quite a portion 
of it in bills of the First National Bank of Jerseyville. 
Tlinois. of which bank Mr. Cross was president or 
cashier. 

And then in his cross examination on page 39 of 
the record Mr. Holmes further testifies: 

“Tut. 2s. Why did you think there was a con- 


spiracy between Mr. Cheney and his agents to exhaust 
the legal tender in your bank on the first of June. 
18s? 

Ans. 28. When Mr. Cross made the deposit on 
May 28th 1885 and during a conversation which fol- 
lowed while he was in the bank, he asked me if we 
kept a legal tender reserve (revenue) as National banks 
were required to do. I said no, but we usually had a 
supply of legal tender on hand. When I came to put 
away the currency which he deposited I noticed that 
there was no egreenbacks or legal tender in the 
packages. On the Ist day of June, Mr. Evert got the 
85.000 legal tender notes from us, and Mr. Cheney 
following him was very particular to ask if we could 
not accommodate him with greenbacks or legal tender 
notes in payment of the checks drawn by Mr. Cross on 
that deposit made May 2sth. 

Int.29 What could have been their object in 
exhausting your supply of legal tender? 

Ans. 20. Mr. Cheney's object would be, so that 
we could not pay the Libby notes in legal tender.” 

In answer to int. 30 witness explains why he did 
not pay the Libby notes, when payment was first 
demanded, in legal tender. ‘These reasons are purely 


hisownand in no way suggested by or emanating 


from Mr. Libby. His reasons are such as would 
naturally influence any reasonable man situated as he 
was, after the courtesy le had already extended to 
Mr. Cheney. 

“Int. 31. You say you suspected this conspiracy 
to exist to exhaust your legal tender money so that 


you could not pay the Libby notes. You evidently 
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expected then, that legal tender would be demanded 
in payment of these notes? 

Ans. 31. I did not suspect any conspiracy and 
did not know he had the Libby notes with him, nor 
did not think about them until he presented the notes 
to me for payment, for if I had I should not have done 
him the favor of paying him 82,500 in legal tender 
money on the checks of Cross, where there was no 
obligation to pay anything but eurrent funds” 


The purpose on Mr. Cheney's part to exhaust the 
legal tender in the bank of Russell & Holmes on June 
Ist, ISS5. so that payment of the Libby notes on that 
day, therein, would be prevented, is evident from a 
recapitulation of the facts. which the proof shows to 
be as follows: 

Qn May 2sth. Iss5s. Mr. Cross the banker at 
Jersey ville. IIL, deposited &5,000, mostly in his National 
bank’s bills. and inquired as to Russell & tiolmes 
keeping a legal tender reserve. 

On the afternoon of June Ist. Mr. Cheney's attor- 
ney procures an exchange of 85.000 of other currency 
for legal tender notes. 

Later on same afternoon Mr. Cheney on checks 
from Mr. Cross procures as a personal accommodation 
S?.500 in legal tender money. 

After he had procured this 82.500in legal tender. 
he at once presents a check fromthe same party, Mr. 
Cross, for 82.500 more, and asks for legal tender cur- 
reney on it. which Mr. Holmes refused to pay in such 


funds, and Mr. Cheney says all right. 

Soon after this he presented the Libby notes due 
May 28th, 1885, and demanded legal tender money upon 
them. 

Upon Mr. Holmes declining at first to give him 
the legal tender upon these notes, he at once had his 
notary. whom he had come into the bank with him, or 
soon after. protest the notes. (Record page 34 ans. 12 
ane 14.) 

Mr. Cheney either left town. or concealed him- 
self, so soon that Mr. Holmes could not procure them 
for payment in legal tender in twenty minutes after- 
wards, | 

If this had not been Mr. Cheney's purpose he 
would have presented all the Cross checks at once, 
like a business man, as he is, does such business; and 
would not have first presented checks for 82,500 and 
asked for legal tender on them, and then, after pro- 
curing it, presented another for ¥%2.500 and asked for 
legal tender upon it also. 


We contend therefore that there are three 
reasons Why a forfeiture should not be declared in 
this caseeven if Mr. Libby had failed to perforn: 

1. All the payments due prior to May 28th. 1885, 
including payment made at date of the contract, had 
been made by Mr. Libby's sending bank drafts for the 
amount. All these. payments thus made had been 
accepted. In one case, at least, Mr. Cheney had 
accepted the original bank draft in payment and so 
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notified Mr. Libby. (Record page 15 exhibits “A” and 
“B”’ and ans. 12.) In no case prior to June Ist, 1885, 
did Mr, Cheney ever object to Mr. Libby’s paying by 
bank drafts. 

». By his letters of March 19th and May 28rd, 
1885, Mr. Cheney waived payment of all notes until he 
notified Mr. Libby of his decision as, to whether he 
would take all the unpaid principal and make the 
deed, which he agreed to do after he came to Beatrice 
between the Ist and 10th of June. But he never gave 
Mr. Libby any such notice, but on the contrary, in 
violation of his agreement to do so. on June Ist came 
into said bank and in the absence of Mr. Libby, 
demanded legal tender money in payment ot the notes 
due May zsth, 1Ss5. 

3. By lisown conduct, Mr. Cheney, artfully and 
purposely prevented Russell & tiolmes from paying 
the legal tender upon those notes, in the manner 
above pointed ont. 


ITT. 


EXAMINATION OF APPELLANT'S Brier. 


From the foregoing we contend, that, in any 
reasonable view of the facts proved which may be 
taken, it will be seen that the decree of the court 
below is clearly right and should be affirmed. But an 
examination of appellant's brief, will disclose this fact 
even more clearly; because every position taken in 


this brief is unwarranted by the facts as shown by the 
record. 

Let us briefly notice them in their order: 

l. Appellant on the very first pave of his brief 
contends that, “this may be called a ‘legal tender 
case.” Then in his statement of how the question 
arises leaves out of view the fact that all) payments 
made prior to May 2s8th, 1885, were made with his 
knowledge and consent by sending bank drafts to 
Russell & Holmes’ bank, and payment accepted either 
by accepting ordinary currency or the drafts them. 
selves, 

Also that by his letters of March 19th and May 
23rd, 1885, he waived payment of all nnpaid notes 
until he notified appellee as to whether he would 
take all the unpaid principal and make the deed. 

Also that by his own conduct he artfully and 
purposely prevented Russell & tiolmes from paying 
him in “legal tender” on June Ist, [S85. 

Appellee does not contend that other currency 
than “gold” and “greenbacks” constitute legal tender 
money. There is no controversy in this case as to 
what currency is, or is not legal tender money. Such 
a question does not arise. 


\ 


”. In his specification of errors, on page “S” of 
his brief, appellant complains that certain findings are 
erroneous: but it will be seen they are clearly sustained 
‘by the facts. He complains that: the finding that 
appellee had deposited the mortgage with the clerk of 
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the court and was entitled to the deed is erroneous 
because it does not require appellee to place the cash 
payinents made, within the jurisdiction of the court. 

To this we reply that those cash payments, the 
proof shows, are placed within the reach of appellant 
at the very place mentioned in the contract. But in 
addition to this, before the entry of the decree the 
court required appellee to bring the entire amount of 
the said payments made, which came due in May 1885, 
1886 and ISS7, into court and deposit same with the 
clerk, which was done as the certificate of the clerk 
now on file shows. 

3. Appellant contends that legal tender cur- 
rency Was at a premium at the time demand is alleged 
to have been made for same, but it will be seen by 
answers to questions 32 and 23 page 40 of the record 
that it was not. This is also shown by the very 
answer appellant cites. 

4, On page of his brief appellant quotes a 
letter from Russell & Holmes dated June 23rd 18s), to 
show, by implication, that no offer to pay in legal ten- 
der currency was made before that date. 

But the court will notice that Mr. Holmes noti- 
fied appellant's notary who protested the notes, on 
June Ist. ISS5. within fifteen minutes after the demand 
was made, that he desired to pay the notes in dega/ 
tender (ques. 17 and IS pages 24 and 35 and ques. 17 and 
I page 6s of the record.) 

Also appellee wrote appellant on June lth, ISs5, 
that the gold was deposited for him, to pay the notes 
die May zsth, Issd. Appellant recived this letter. 
Appellant introduced it in evidence on the trial of the 


ejectment case, between these parties in January, 1Ss7, 
United States Court, at Lincoln. (Ques. 28 and 24 
pages 19 and 20 of record.) 

At the time this notice was given Mr. Cheney 
still held all the notes and had not attempted to 
declare the contract forfeited. He did not return the 
notes or attempt to terminate the contract until June 
YOth, ISSD. (See exhibit “H” page 21 of record and see 
also Mr. Cheney's testimony on this point.) 

Under all the circumstances a technical demand 
of payment of notes after banking or business 
hours had closed,’ (ques. 12) pages 35 and 34, ques. 1] 
page 37) certainly ought not to be held sufficient to 
work a forfeiture in this case. 

5. The cases cited by appellant do not support 
the extraordinary position he takes in this case. 

The case of Adams vs. Hackensack 44 N. J. Law 
638 is a case Where bonds were made payable at a par 
ticular bank, and the maker left the money (legal ten- 
der presumably) to pay same at the bank, but before 
the payee received the money from the bank, the bank 
failed, Ae/d, that the maker should bear the loss as the 
bank was not the agent of the payee. But in this 
case even if there was a technical demand made on 
third day of grace at the bank, yet within fifteen 
minutes thereafter the banker made an effort to pay 
in legal tender and the proof shows this ability and 
Willingness to pay insuch funds has continued ever 
since. In equity this is certainly sufficient to prevent 
a forfeiture. | 

In Ward os. Smith | Wall. (U. S.) 447. cited on 
same page (15) of appellant's brief. it is held in the case 


of a bond payable at a particular bank, that. 

“Tf the obligor is at the bank at the maturity of 
the bond, with the necessary funds to pay it, he so far 
satisfies the contract that he cannot be made responsi- 
ble for any future damages, either as costs of snit or 
interest, for delay.” In this case it is also held, that, 

“Where an instrument payable at a bank is 
lodged with the bank for collection the bank becomes 
the agent of the payee to receive the payment.” 

We do not contend that the mere making of a 
note payable at a particular bank, alone, without 
other circumstances tending to establish the fact, is 
sufficient to make the bank the agent of the payee. 
But in this case we do contend that there are two 
undisputed facts established by the proof, which do 
show that this particular bank (Russell & Holmes’) 
was considered the agent of the payee, Mr. Cheney: 

a.— This particular bank had been Mr. Cheney's 
agent in making collections ina great deal of business. 
prior to date of these notes: (ques. 3.4 and 5 pages 32 
and 23 of the record.) and this bank was designated as 
place of payment of these notes at Mr. Cheney’s re- 
quest: (ques. 34 page 22 of record) and this bank never 
did any business before this for Mr. Libby, the appellee 
(qhles, 6 page 35.) 

4. By his conduct in accepting payments made 
up toand including the payment due May 2sth. 1sso, 
the appellant led the appellee to believe he had left 
the notes die May 28th. 1885, at this bank for collection 
and would) therefore be bound by the acts of said 
bankers in accepting payment (ques. 9 page 14, and 


qiies, 86.97. 58. 59. 40.41 and 42 pawes 23. 24 and 25.) 


My 


In case of Maynard vs. Hunt 5 Pick. 240 cited by 
appellant on page 15 of his brief it is clearly suggested 
on page 243 thata tender after condition broken can 
be enforced in equity, but not in the proceeding by 
the mortgagee upon his seizingin fee etc. under his 
mortgage after condition broken, to oust tenant of 
mortgagor from posession. 

In the case cited on page 17 of appellant’s brief, 
Stinson vs. Dousman 2 Howard 461, Stinson had 
agreed to purchase the land for 88,000 payable in three 
installments. The contract was ‘dated February 1854, 
the first installment was due in September 1854. Stin- 
son was to pay all taxes after May 1853, and insure the 
buildings in favor of Dousman and on failure to per- 
form, contract of sale to be void, Dousman was author- 
ized to collect all interest due as rent. Time was made 
of the essence of the contract. Stinson had only paid 
one dollar of the purchase money at date of contract. 
Stinson entirely failed to pay the taxes or insure the 
property as agreed, He failed to pay the first install- 
ment of purchase money when dune and on September 
l4th. 1854, while Stinson was still in default. Dousman 
notified Stinson that the contract was annulled and 
that he claimed the interest then due. as rent. He 
then brought suit for this rent. The court holds that 
he was entitled to this rent and simply announces the 
doctrine, (page 466) that. 

“Where it plainly appears that the sale is con- 
ditional. and its completion is dependent upon the 


me. 


fulfillment of any of the terms with punctuality, by 
either party,a court of equity, in general, will not 
interpose to relieve the party in default. =o 
The defendant failed to perform either term of his 
contract and his answer contains no valid excuse for 
his neglect.” 

This case is altogether different from the one at 
bar. as will be readily seen. 


° 

On page IS of his brief appellant contends that 
appellee is nowhere bound to purchase said land,— 
that he is simply given permission, in the contract, to 
purchase the land at his option. But it will be seen 
from the contiact (see page 5 of the record) that, appel- 
lant, “contracts, bargains and agrees to sell to said 
second party said premises. * * * * * The pur- 
chase price of said land is eight thousand nine hun- 
dred and sixty dollars, of which payment has been 
made of sixteen hundred dollars at the execution of this 
contract. The balance is to be paid, without notice 
or demand therefor, in ten annual payments, at the 
times specified in eighteen certain promissory notes of 
even date herewith, signed by Jacob Libby, payable 
to the order of P. D. Cheney.” 

Aw suggested before inthis brief, in the case of 
Robinson vs. Cheney \7i Neb. 673 a contract in the same 
language, written upon the same blank form. as this 
contract, Was construed to be a contract of sale and 
nota lease. In this last case the court on page 679 


SUVS: 


“While there are terms used in the instrument 
that would imply a lease, yet when the whole instru- 
ment is construed together, it was clearly intended as 
a sale and not as a lease.” 


On page 19 of his brief appellant cites the case of 
Mo. River R. R. vs. Brickley 21 Kan. 286 as an author- 
ity in his favor. But that was a case in which land 
worth $2,000 was sold to the purchaser for $120. The 
purchaser knew of the peculiar value of the land and 
the vendor did not. Forty dollars of the purchase 
price only was paid when contract was made; the 
balance was to be paid in two installments of $40 each 
on January 8th, 1877, and January sth, 1878. respec- 
tively. Time and punctuality were made of the 
essence of the contract. The installment due January 
Sth. IS77, was not paid and on April 2d, 1877, while the 
purchaser was still in default, the vendor notified the 
purchaser that the contract was forfeited. After all 
this the purchaser attempted to tender payment and 
still compel vendor to specifically perform the contract. 
The court, by Brewer, -/., says the purchaser is not in a 
position to demand a specific performance on the part 
of the vendor under the peculiar circumstances named, 
but on the last page of the opinion the learned judge 
places his judgment largely upon the ground that it 
would be inequitable to take 2.000 worth of property 
and give it to the purchaser, (in default.) for €120. 

That this case is to be distinguished from the 
one at bar. is also clearly evidenced by the fact that 


the same judge, (Brewer, now U.S. Circuit Judge) who 
wrote the opinion in this case, rendered the decree 
appealed from in the case at bar. 


6. Asa sort of last resort appellant on page 17 
of his brief contends that:—“It was error for the 
circuit court to adjudge costs against Cheney, as he 
has never been in default” and that “Libby’s demand 
for a deed on Aung. 20th, 1885, of Russell & Holmes (p. 
49) is not a demand on Cheney.” 

We certainly think thedemand made on August 
20th, IS85. referred to was certainly sufficient, as Mr. 
Cheney admits in his testimony he received notice of 
this demand and promptly and expressly declined to 
comply with it. giving copies of both letters (see page 
49 of printed record.) 

Besides appellee by his attorney made another 
ilemand for the deed, upon appellant personally and 
directly, on February 4th. 1887, which demand was 
promptly and expressly declined by appellant. (See 
pages 30 and 31 of printed record and exhibits “N” and 
“Q.") It will be seen that the case referred to by Mr. 
Cheney in his letter of declination (exhibit O) is the 
ejectment case referred to by Mr. Libby in his testi- 
mony (ques, 24 page 2O of record.) 

This suit was not commenced until February 27, 
Iss7. As appellant refused after these demands to 
makethe deed and appellee was compelled to bring 
this suit to compel specific performance of said con- 
tract by appellant, the costs certainly should be 


recovered from appellant. 


7.. In his statement of the order of events on 
pages 20 and 21 of his brief appellant entirely leaves 
out and ignores the following: 

a—The designation of the bank of Russell & 
Holmes as the place of payment of said notes was at 
the instance of, and was required by appellant. 

b—Appellant’s letters of March 19th and May 
23rd, 885, and the correspondence of which they are a 
part. 

e—That appellant artfully and purposely pre- 
vented Russell & Holmes from paying him in legal 
tender on June Ist, 1885. 

d—-That on June 12th, 1885, appellee wrote 
appellant informing him the gold was deposited sub- 
ject to his order at Russell & Holmes’ Bank to pay the 
notes due, (Ques. 23 and 24 pages 19 and 20 of the 
record.) 

e—That appellee under the contract had placed 
permanent improvements on the land worth $10,000.00 
(ques. 43 page 25.) 

t—By his conduct in accepting all payments 
made prior to May 28th, 1885, in drafts, appellant led 
appellee to believe the sending of drafts in payment 
was satisfactory to him. 


We have thus, even at the risk of the charge of 
repetition, tried to point out and emphasize the real 
facts proved in this case. We believe when the facts 
are examined they will emphatically demonstrate that 
justice has been done by the decree in this case, and 
that under these facts law and equity require just 
such a decree and would have permitted no cther to 
have been rendered. We deem it unnecessary to cite 
additional authorities to this learned court. We ask 
that this decree be in all things affirmed. 

Respectfully Submitted. 
SAMUEL P. DAVIDSON, 


Solicitor for Appellee. 
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1-6 ~ Uwnirep Srates or AMERICA, ) -_ 
Northern District of Illinois, {~~ 


In the United States Cireuit Court for the Northern District of 
Illinois, to the March Term, A. D. 1887. 


Wituiam D. McKey 
US. Kjectment. Gen. No. 20448. 
THe VittacGe or Hype Park. 1 

William D. McKey, who is a citizen of the State of Wisconsin, 
plaintiff in this suit, by Doolittle & Mekey, his attorneys, comes 
and complains of The Village of Hyde Park, in the county of Cook 
and State of Illinois, a municipal corporation organized under the 
laws of Illinois and a eitizen of the State of Illinois, defendant, 
who has been summoned, according to the form of the statute of 
Illinois in such case made and provided, in the plea of ejectment— 

For that whereas the said plaintiff, on the first day of January, 
1886, was possessed of a certain parcel of real estate, with the 
appurtenances, situated in said village of Ilyde Park, in the county 
of Cook aforesaid, and known and described as follows, to wit, lot 
numbered eleven (11) and the south two and _ fifty-hundredths 
(2.50) feet of lot ten (10), all in block one (1), in Mekey’s Addi- 
tion to Hyde Park, said McKey’s Addition being a subdivision 
of that part of the south ten (10) acres of the northwest 
quarter (N. W. }) of ‘the northeast quarter (N. FE. }) of seetion 
three (3), town. thirty-eight (3S) north, range fourteen (14) east, 

of the third principal meridian, lying west of the west 
7 line of Vincennes avenue, together with lots thirteen (13) to 

twenty-three (23), both inclusive, in block six (6), in Cleaver- 
ville Addition, a subdivision in the northeast quarter (N. E. 4) of 
section three (3) aforesaid. 

And for that whereas also the said plaintiff, on the first day of 
January, 1886, was possessed of a certain other parcel of real estate, 
with the appurtenances, sitaated in said village of Ilyde Park, in 
the county of Cook aforesaid, and known, described, and bounded 
as follows, to wit: Commencing at a point in the line of the east 
line of the Grand Boulevard at a point thirty-three (35) feet north 
of the south line of the northwest quarter (N. V. }) of the north- 
east quarter (N. E. }) of section three (5), town, thirty-eight (55) 
north, range fourteen (14) east, of the third principal meridian, and 
running thence north along the east line of the said boulevard 
twenty-three feet (23) feet; running thence east parallel with the 
south line of the northwest quarter (N. W.]) of the northeast 
quarter (N. E. }) of said section one hundred and fifty (150) feet; 
running thence south and perpendicular to the last-mentioned line 
twenty-three (23) feet, and running thence west, on a line parallel 
with the south line of the northwest quarter of the northeast 


1—1421 


9 WILLIAM D. MCKEY VS. THE VILLAGE OF HYDE PARK. 


quarter of section three aforesaid, one hundred and fifty (150) feet 
to the place of beginning. 

And for that whereas also the said plaintiff, on the first day of 
January, 1886, was possessed of a certain other parcel of real estate, 
with the appurtenances, situated in said village of Hyde Park, in 
the county of Cook aforesaid, and known, and described as follows, 

to wit: ° 
8 All that part of lots ten (10) and eleven (11), in block one (1), 

of McKey’s Addition to Hyde Park lying south ofa line thirty- 
three (33) feet north of and parallel to a straight line drawn from a 
point in the west line of the northeast quarter (N. E. }) of section 
three (3), town. thirty-eight (38) north, range fourteen (14) east, of the 
third principal meridian, midway between the northwest and the 
southwest corners of said quarter section, to a point in the east line 
of said quarter section midway between the northeast and the 
southeast corners of said quarter section, being. the south twenty- 
three (23) feet of said lots ten and eleven, said McKey’s Addition 
to Hyde Park, being a subdivision of that part of the south ten (10) 
acres of the northwest quarter of said northeast quarter lying west 
of the west iine of Vincennes avenue, together with lots thirteen 
(13) to twenty-three (23), both inclusive, of block six (6), in Cleaver- 
ville Addition, a subdivision in said northeast quarter. 

Which said premises the said plaintiff claims in fee simple abso- 
lute; and the said plaintiff, being so possessed thereof, the said de- 
fendant afterwards, to wit, on the first day of January, 1887, en- 
tered into the said premises and ejected the said plaintiff therefrom, 
and unlawfully withholds from the said plaintiff the possession 
thereof, to the damage of the said plaintiff of one thousand dol- 
lars; and therefore he brings his suit. 


DOOLITTLE & McKEY, Pl'f’s Attys. 
Endorsed: Filed Feb’y 25, 1887. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the second day of March, 1887, 
9-17 came the defendant, by its attorney, and filed in said clerk’s 
office its plea in said entitled cause ; which said plea is in 

the words and figures following, to wit: 


In the U.S. Cireuit Court, te the March Term, A. D. 1887. 


VILLAGE OF Hype PARK 
ats. Ejectment. 2448, 797. 
WILLIAM D. MckKey. 


And the defendant, by Henry V. Freeman, its attorney, comes and 
defends the wrong and injury, when, ete, and says that it is not 
guilty of unlawfully withholding the tenements in the said declara- 
tion mentioned, or,any part thereof, in manner and form as the 
plaintiff has above thereof complained against it; and of this the 
defendant puts itself upon the country, etc. 

HENRY V. FRBEMAN, Def’t’s. Att’y. 


__ sew eee eee 
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Endorsed : Filed March 2, 1887. Wm. H. Bradley, clerk. 


* + a + * o * 


18€19 Afterward, to wit, on the fourteenth day of December, in 

the adjourned October term of said court, 1888, in the record 
of the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 


Witriam D. Mckery | 
vs. Ejectment. 
THe VILLAGE oF Hybde Park. 


Now come the parties, by their attorneys, and, upon issue joined, 
thereupon comes a jury of good and lawful men, to wit, William Hall, 
John A. Caruthers, H. S. Stoddard, Pike Derneer, Janes Newcomer, 
Cassius Perry, Bernhard Glavey, Charles Stephen, Timothy Hall, E. 
A. Worrell, b. T. Butler, and B. H. Nichols, who were all duly elected, 
tried, and sworn well and truly to try said issue; and, after hearing 
a part of the evidence, the hour of adjournment having arrived, it is 
ordered that the further trial of this cause be postponed until to- 
morrow morning. 

* * * + *¥ * x 


20-29 Afterward, to wit, on the seventeenth dav of December, in 

the December term of said court, 18SS, in the record ot the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


WittrAM D. McKey 
v8. Ejectment. 
Tune VILLAGE oF Hype PARK. ( 


Now come again the parties, by their attorneys,and now come 
also the jury in this behaif empaneled and sworn; and, after receiv- 
ing the instructions of the court,the jury retired to consider of their 
verdict, and after a short absence the jury returned into court the 
following verdict, to wit: We, the jury, find the defendant not guilty. 

* + _* + e + « 


30-37 Afterward, to wit, on the second day of February, 1889, 

in the December term of said court, 1888, in the record of the 
proceedings thereof in the said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


WILLIAM D. MCKEY VS. THE VILLAGE OF HYDE PARK. 


Judgment. 


WittraM D. McKery ). 
vs. ( Ejectment. 
THe VILLAGE OF Hyper PARK. 


Now come the parties by their attorneys, and now comes on to be 
heard the motion of the plaintiff for a new trial herein; and, after 
hearing the arguments of the counsel, the court, being fully advised 
in the premises, overrules said motion and awards judgment. It is 
thereupon considered and adjudged by the court that said defend- 
ant be discharged, and that it go hence without day, and that it 
have and recover of said plaintiffits costs about its defense in this 
behalf expended, and that it have execution therefor; and on mo- 
tion of the plaintiff, by his attorney, the time is extended thirty 
days to file a bill of exceptions herein. 


* * o *K * * * 


28 Afterward, to wit, on the nineteenth day of September, 

1SS9, there was filed in said clerk’s office a bond in said en- 
titled cause; which said bond is in the words and figures following, 
to wit: 


Bond. 


Know all men by these presents that we, William D. McKey, of 
the county of Cook and State of Illinois, as principal, and Henry 
MeckKey, of the same place, as surety, are held and firmly bound unto 
the Village of Hyde Park and its suecessors in the full and just sum 
of one thousand dollars ($1,000.00), to be paid to the said Village of 
Hyde Park, its successors, and its certain attorney, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors. and administrators, jointly and severally, by these 
presents. Sealed with our seals and dated this eighteenth day of 
September, in the vear of our Lord one thousand eight hundred and 
eighty-nine (A. D. 1889). 

Whereas lately, at a term of the.cireuit court of the United State 
for the northern district of Illinois, in a suit depending in said court 
between the said William D. McKey, as plaintiff, and the said Vil- 
lage of Hyde Park,as defendant, judgment was rendered against the 
said William D. McKey and in favor of the said Village of Hyde 

Park on the second day of February, A. D. 1889; and the said 
8940 Willian’ D. McKey, having obtained a writ of error and filed 

a copy thereof in the clerk’s office of the said court to reverse 
the judgment in the aforesaid suit, and a citation directed to the 
said Village of Hyde Park, citing and admonishing it to be and ap- 
pear at a Supreme Court of the United States to be holden at Wash- 
ington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
William D. MekKey shall prosecute his said writ of error to effect 
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and answer all damages and costs if he fail to make his plea good, 
then the above obligation to be void; else to remain in full force 


and virtue. 
WILLIAM D. McKEY. [seat. 
HENRY MckKEY. SEAL. 


Sealed and delivered in presence of— 
F. L. ALLEN. 
SAMUEL Bb. KING. 


Approved by— 
MELVILLE W. FULLER, 
Chief Justice & Acting Circuit Justice, 7th Corcuit. 
(Endorsed :) Filed Sept. 19, 1889. Wm. H. Bradley, clerk. 


x * * * * * * 


40} Uwnirep States oF AMERICA, 
Northern District of Illinois: 


In the Circuit Court of the United States in and for said District. 


Witiram D. McKkery , 7 
VILLI _— Gen. No. 20448. 
: Term No. 366, 
THe VILLAGE or Hype Park. | ” 
Appearances: Messrs. Doolittle & McKey, for the plaintiff; J. R. 
Mann and Henry V. Freeman, Esquires, for the defendant. 


Bill of Bee ptions. 


Be it remembered that on the trial of the above-entitled cause at 
the December term, A. D. 1888, of the circuit court of the United 
States for the northern district of Illinois, before a jurv—the Ion. 
Walter Q. Gresham presiding as judge of said court—the plaintiff, 
to maintain the issues on his part, introduced the following testi- 
mony: 

A warranty deed, dated June Ist, 1866, recorded June 5, 1866, 
from Edward C. Cleaver and wife to Edward Mckey and Michael 

McKey of the south ten acres of the northwest quarter of the 
41 northeast quarter of section 3, town. 38, range 14, in Cook 
county. 

Also an examined copy of a decree of the circuit court of Cook 
county, Illinois, rendered May 25th, 1882. 

And also a final decree in the same cause, entered October 6th, 
1852. 

Also a plat entitled “ McKey’s Addition to Hyde Park,” recorded 
October 6th, 1882, which plat was a part of the final decree. 

And the counsel for the plaintiff thereupon read from said final 
decree as follows : 


“It appearing to the court that the plat in said report attached, 
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marked ‘ E,’ which said commissioners have entitled ‘McKey’s Ad- 
dition to Hyde Park,’ being a subdivision made by circuit court 
commissioners in partition of that part of the south ten acres of the 
northwest quarter, etc., represents their subdivision of the land 
above described under description No. 5, and was by them duly 
submitted to the president and board of trustees of said village of 
Hyde Park, and was approved by them on the eighth of September, 
A. D. 1852, as appears by the certificate of the clerk of said village 
thereon, the pieces or parcels of land designated on this plat ‘KE’ 
as streets and alleys being laid out for public streets and alleys as 
on said plat ‘ E’ shown. 

“It is further ordered, adjudged, and decreed that the several maps 
or plats by said commissioners prepared and the subdivision by 
them made and shown thereon and the respective titles given thereto 
be, and the same are hereby, in all respects approved, ratified, and 

confirmed, and it is ordered that the originals now here in 
42 court be recorded in the recorder’s office of said Cook county, 
as required by law. 

“And itis further ordered that the clerk of this court certify, 
under his hand and seal of this court, on each of said original maps 
or plats a minute of the order of this court approving the same, in 
words and figures as follows, to wit: 


“STaTE OF ILLINOIS, | 
County of Cook, 


Ve 


“This plat approved in all particulars by the court; and it is 
ordered that the same be recorded in the recorder’s office of the 
county of Cook aforesaid. This certificate is made in pursuance of 
a decree of the circuit court of Cook county, in the State of Illinois, 
entered on the 6th day of October, 1852, in case number 39801, in 
which William D. McKey and others are complainants and Rich- 
ard M. Mckey and others are defendants.” 


It is adinittea that the defendant, The Village of Hyde Park, was 
not a party to the above suit. 

Said plat made under said decree was presented in evidence, 
marked Exhibit “D” in this cause, and a copy of which is as fol- 
lows: 

(Here follows diagram marked Exhibit D, p. 48. 


44 Henry J. Goodrich, a witness for the plaintiff, testified to 

his signature upon the plat, and that he was one of the com- 
missioners appointed by the court to make the partition, and was 
at the same time president of the board of trustees of the village 
of Hyde Park; that he knew where the stakes were driven by the 
surveyors who made the plat,and he knew that the land as staked 
took 25 feet off the street; that at the time the board approved the 
plat they knew it was taking more land than what “ was intended 
to be given ;” that they wanted to change the street ; they wanted 
to leave that question in court and approve of the plat as it then 
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stood ; that the board was then in favor of changing the location 
of that street. 

The witness further testified that he had known that land ever 
since 1865 or ’66, and that it was then enclosed with a fence; that 
the fence was an old fence; that the fence was south of the center 
line of the street as opened by the authorities of Ilyde Park ; that 
he remembered the circumstance of a street being run through 
there. How far the fence was south of the center of the street wit- 
ness could not state. It was admitted by stipulation of counsel that 
41st street was opened through the property in question in 1578. 

On cross-examination the witness testified that he was an agent 
for Mr. Gaylord and others in the property of the Mchey estate, 
situated farther south, but not this property, and that he had been 
acting at that time as a real-estate broker, more or less, for the 
Mck evs in property located at 47th street. “I acted very often for 
Henry McKey as real-estate broker. I do not know how I came to 

be appointed commissioner in thepartition, only I had lived 
45 there and was conversant with the property and had _ sold 

property for therm.” Witness presumed they selected him for 
that reason ; he knew no other. 

“After this property was subdivided, probably six or eight months 
after, | took some of the property to sell for the Mckeys, and did 
sell some of it. I got commissions upon property which I sold.” 

Witness further testified that at the time the plat was presented 
to the board of trustees he thought there was a dispute as to the 
southern boundary line of this northwest quarter. An abstract of 
title was presented or sent to the board of trustees, and the question 
arose as to the matter of taking any action in regard to the approval 
of the partition ; that there was a dispute in regard to some sixteen 
feet of ground it would take off, and the board thought they would 
let the matter go into court and be settled there, and that they would 
approve the plat as it stood, but that they did not intend to settle 
the dispute in the board, and they approved the plat and left the 
question as to the boundary line open at the time the plat was ap- 
proved. It showed the south 33 feet of the McKey tract as dedi- 
cated for a street, and it was stated by the members of the board 
that they would approve this plat as it came from the court, and if 
there was any question in regard to the correct lines of the street 
that was to be settled as a matter of law by subsequent adjudication. 

Witness further testified on redirect examination that his firm 

was not employed to make the sale of MecKey’s Addition to 
46 Hvde Park, but that bis firm did sell and received com- 

missions for the selling of one or two lots; that the custom 
was, Whena plat was sent to the board of trustees, it was referred 
to a committee to examine the title and report whether they would 
approve or not, and that in the examination in the committee he 
had conversations with Mr. Leonard, one of the committee, about 
the plat, and the question arose in regard to it and was talked over. 

Alexander Taylor, a witness for the plaintiff, testified that he re- 
sided very near this property and had known it ever since 1560; that 
he lived nineteen years in Hyde Park and in the vicinity of this 
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property. The house he lived in would be about 200 feet north of the 
line in dispute, and that for eighteen years he had lived near the 
property, and at one time had lived on that part of it which is east 
of Vincennes avenue. 

He testified that it was always fenced in until the time it was 
opened as a street, in 1873. There was a fence on the south line of 
it in 1869, which was quite an old fence then and which the gardener 
made into a reed fence to give shelter to his garden from the north 
winds, and on the south side of it was the Bowen lot, cultivated as 
a vegetable garden; on the north side it was also inclosed. There 
was no fence on the north side of the ten-acre lot deeded to the 
McKeys, but the whole piece up to the railroad, including Mr. Hill’s 
land and Mrs. Smith’s land, was all fenced in together. One-half 

of it belonged to the McKey estate and one-half belonged to 
47 Mrs. Smith and Mr. Hill, but it was ineclosed on all sides and 

was used for a pasture by the witness. The fence on the 
south line between the McKey land and the Bowen land was an 
old fence, which used to blow down ; the pressure of the wind would 
break it down, and he had to patch it up. It was an old fence in 
1869, made on cedar posts, a straight fence running through from 
Vincennes avenue to Grand Boulevard. The wind would blow it 
down sometimes three or four lengths at a time. 

When the street was put through and the fence was moved south 
they turned the tops of the fence into the ground; they were so 
rotten they could not use them again. When the street was put 
through the fence was moved south into Mr. De Lat’s garden. It 
was moved a distance of six rows of cabbages—I should judge about 
nine or ten feet, the cabbages being about eighteen inches apart or 
so,in rows. Mr. Mckey had a great time. I recollect all about 
it, because I was living right across the street, and they had a great 
time determining whether they would pay for the cabbages or not. 

The fence was moved onto the south line as laid out by Hyde 
Park, and that is where the fence now stands, about eight or ten 
feet suuth of where it stood befere. A little ditch was dug by the 
north side of the fence to drain the water off: it ran into Grand 
Boulevard and crossed over where the slough was. The line to 
which the fence was moved is contended by the village of Hyde 
Park to be the south line of the street as laid out by the village. 

The north line of the sidewalk is three and one-half feet 
48 south of where the old fence stood. You can dig down in 
that part now and get the posts. The post-holes are right 

there yet. 

After the fence was moved the land on the north side, the McKey 
land, was not fenced again until a Mr. English put a little old post 
up there and some barbed wire as a break forcattle getting into his 
garden. English had leased of the McKey estate and had a house 
and a barn and a garden, but it was only temporarily fenced to keep 
cattle off; it was not a regular fence. ‘The posts were about twenty 
feet apart, and some barbed wire on them. I mean by the “ open- 
ing” of the street that it was graded up; it was thrown up from 
the ditches into a street. 
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On his cross-examination he testified that he did not know how 
long the tract of land south had been used for a garden. He did 
know of its being used five years by De Lat, but he did not know 
how long he was there before. It was in use when he first moved 
there, in 1869, and it had been two or three years before that. It had 
the appearance of having been used for garden purposes for some 
time at that time; that when the street was located through there 
most of the street was located north of the old fence, and subse- 
quently the McKey heirs or the MckKey estate rented the property 
to him; that it was away back in 1880 that they rented it to Eng- 
lish for a vegetable garden. That was a long timeafter the street 
was opened—seven or eight years—when he puta fence along there ; 

it was not an exact fence; a few oak trees were chopped down 
49 and put where they would be able to keep the cattle off; 

was for the purpose of turning away the cattle. Mr. English 
wanted to get all the land he could, and he put that fence against 
the very edge of the street. ‘There was no room for any sidewalk out 
there by reason of the excavation. It was right close up to the edge 
of the street. This was also in 1880 or 1581. 

Witness testified that be was familiar with this land long before 
that; that he was familiar with that land when the street was put 
through, and long before that; that he lived right there. The land 
had never been fenced after the opening of the street until English 
wenton it. It had not been plowed or touched by anybody until 
English went there, after the street was opened through. Previous 
to the street opening witness had used it as a pasture. 


Frank McLeane, a witness, testified that when the street was run 
through the land on the north side was enclosed, fenced in; that he 
worked for De Lat, the gardener; that when thestreet was run through 
the fence was taken down and run back onto Mr. De Lat’s ground ; 
he didn’t measure how far, but thinks about fifteen feet, or something 
like that. It was a long time ago. It was an old fence. We used 
to repair it once or twice a year. Some of the posts were rotten off. 
They were cedar posts. This fence ran straight through from Vin- 
cennes avenue to Grand Boulevard. ‘The land north of the fence was 

fenced all around. 
a0 On his cross-examination he testified that he worked there 
two summers—the summer before the fire and the summer 
before that. Before that time he had lived on Vincennes avenue, 
boarding with his sister. 

The land on the south side of the fen¢e was Bowen’s land, on 
which the garden was. Ile did not know how long it had been 
used asa garden. The fence was there before De Lat, and had reed 
mats laid up along it to break the wind. There had been some- 
body there before De Lat. The man that run the garden then did 
not build the fence. The fence was built when he came there; don’t 
know who built the fence. It wasa pretty straight fence from Vin- 
cennes avenue to Grand Boulevard. 


The plaintiff called S. S. Greeley, who testified that he was the 
2—1421 
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surveyor and made the plat of McKey’s Addition and staked every 
lot; that in staking the lots he staked into what had been opened 
us a street. Part of that street came into the subdivision ; about 
twenty-three feet of it. The stakes of the lots were set twenty-three 
feet south of the north line of the street. At the west line of Vin- 
cennes avenue the north line of the street as staked by him was 
twenty-three feet south of the apparent north line of the street; at 
the east side of Grand Boulevard it was some twenty-three feet ; 
twenty-three feet on Vincennes avenue, and twenty-three and five- 
hundredths feet on the Grand Boulevard, so that he took for the 
south ticr of lots in bleck one a strip of land out of what was the 
apparent street, which was 23.05 feet wide at Grand Boulevard and 

23 feet wide at Vincennes avenue and extending along from 
51 the Grand Boulevard to Vincennes avenue. 

The witness further testified that he staked the south line 
of the lots and the north line of the street, as laid out on the plat, 
23 feet south into what was apparently a street. The stakes were all 
driven in the grade of the street. 


Upon said trial it was admitted that the title to the McKey ten 
acres, being the south half of the south half of the northwest 
quarter of the northeast quarter of section 3, 38, 14, was derived 
from the canal trustees through mesne conveyances. 

The plaintiff offered in evidence a certified copy of a certificate 
of purchase from the canal trustees of the northwest quarter of the 
northeast quarter of section 3, 58, 14, by P. F. W. Peck, which cer- 
tificate was never recorded in the recorder’s office of Cook vounty, 
Illinois, which certificate was as follows: _ 


Copy. 
No. 738. Ordinary Certificate for Land. 


ILLINOIS AND MiIcHIGAN CANAL OFFICE, 
CuicaGo, May 10, A. D. 1849. 


This certifies that P. F. W. Peck has this day purchased of the 
board of trustees of the Illinois and Michigan canal the N. W. } 
of the N. k. } cf section No. 3, in township No. 38, of range No. 

14 east, of the third principal meridian, containing 40 acres, 
52 more or less, at the rate of fifteen dollars and — cents‘ per 

acre,amounting to the sum of six hundred dollars and—cents; 
that he has paid towards the same the sum of one hundred and 
fifty dollars and — cents, being one-quarter of said purchase-money, 
and also twenty-seven dollars and — cents, being one year’s interest 
in advance on the residue of the purchase-money. The said board 
has also received from said purchaser his three several promissory 
notes for one hundred and fifty dollars and — cents each, due in 
une, two, and three years, respectively, for the residue of said pur- 
chase-money, said notes bearing interest at six per cent. per 


annum, payable annually in advance, and upon the full payment 


—— ~~ 
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of the said promissory notes and the interest thereon promptly 
according to their tenor and*feffect the said purchaser will become 
entitled to receive from said board a good and sufficient deed of 
conveyance of said lot; but in case of a failure on the part of said 
purchaser to pay such interest or the residue of such principal 
within twenty days after the same or any installment thereof be- 
comes due he shall forfeit said lot and all claims thereto and all 
payments made on account thereof. 

In witness whereof the said board of trustees have caused the 
corporate seal of said board to be hereto affixed and the name of 
the treasurer of said board to be hereto subscribed the day and year 
above written. 

[Seal of the Board of Trustees of the Illinois and Michigan Canal. ] 


D. LEAVITT, Treasurer. 


Od “ Received a deed for the above May 26th, 1853. 
P. F. W. PECK.” 


“ Caicaco, May Sth, 1850. 
Received the amount of note due May 10, 50, and one year’s in- 
terest in advance on the two notes not yet due, mentioned within. 
GEO. SMITH & CO., Ag’ts, 
Per C. B. FARWELL.” 


“ CuicaGco, May 10th, ’51. 
Received the amount of note due this day and interest in advance 
on the remaining note unpaid. 
GEO. SMITH & CO., Ag’ts, 
Per C. B. FARWELL.” 


“STATE OF ILLINOIS, | ss. 
Will County, vie 

I, George F. Brown, secretary of the board of canal commissioners 
of the State of Illinois, hereby certify that the above and foregoing 
is a true and correct copy of certificate No. 728 for land as issued 
by the board of trustees of the Illinois and Michigan canal and 
now on file in this-office and in my keeping. 

Witness my hand and the official seal of the board of canal com- 
missioners of the State of Illinois this tenth (10) day of March, 
A. D. 1888S. 

[Seal of the Board of Canal Commissioners, State of Illinois.] 
GEO. F. BROWN, Secretary. 


? 


Canal office, Lockport, [linois.’ 


o4 Plaintiff offered in evidence a duly certified copy of the 

“land book” of the canal trustees, showing all conveyances 

by them in the N. E. } of said section 5, as hereinafter more fully 
set out. 

Plaintiff also offered in evidence a deed from the trustees of the 

Illinois and Michigan canal to P. F. W. Peck, dated May 26th, 1858, 
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and recorded May 27th, 1853, in: Book 1 of Canal Deeds, at page 
390, in consideration of $600.00, conveying the northwest quarter of 
the northeast quarter of section 3, township 38, range 14 east, of the 
3d principal meridian, containing forty acres, more or less. 

Plaintiff also offered a connected chain of title from P. F. W. Peck 
of the south ten (10) acres of the said northwest quarter of the north- 
east quarter of section 3, to Michael and Edward Mckey. 

Plaintiff also offered in evidence a certificate of sale by said canal 
trustees, dated May 14th, 1852, to Robert S. Wilson and William Bb. 
Egan, containing the following description: “ North half of the 
southwes: quarter of the northeast quarter of section No. 3, town- 
ship No. 38, of range No. 14 east, of the 3d principal meridian, con- 
taining 19,5), acres, more or less, at the rate of $50 per acre, amount- 
ing to the sum of $965.50,” which certificate was substantially in 
the same form as the certificate to P. F. W. Peck, above set forth. 
It is admitted that George 8. Bowen held the title to the land last 
described by mesne conveyances from Wilson and Egan. 

The counsel for defendant objected to the introduction of any 

testimony relating to the purchase and sale of lands out- 
OO side of the northwest quarter of the northeast quarter of sec- 

tion 5, in which the lands in dispute are located; which said 
objection was overruied by the court and the evidence admitted. 

Plaintiff also offered in evidence a deed from the Illinois and 
Michigan canal trustees to Robert S. Wilson, dated April Ist, 1857, 
conveving the north half of the southwest quarter of the northeast 
quarter of section 3, township 58 north, range 14, containing 19,1) 
acres, in consideration of 8965.00, which deed was recorded Novem- 
ber 17th, 1864, in the reeorder’s office of Cook county, Illinois. 

Plaintiff offered in evidence, which was admitted over the objec- 
tion of the defendant, a certificate of sale from the Illinois and Michi- 
gan canal trustees, dated May 14th, 1552, certifying to the purchase 
by John C. Dodge of the following-deseribed property : “South half 
of the northwest quarter of the northeast quarter of section No. 3, 
intownship No.355,in range No. 14 east,of the 3d principal meridian, 
containing twenty (20) acres, more or less, at the rate of 850 and — 
cents per acre, amounting to the sum of $1,000,” said certificate 
being in the ordinary form above fully set forth ; alsoa deed from the 
canal trustees to said Dodge, dated October 6th, 1855, conveving 
the premises, according to the description in the above certificate of 
sale, for the consideration of $1,000. 

It appeared in evidence from the land book of the canal trustees 

that last-deseribed land was entered in said book as contain- 
o6 ing 19,°)5 acres, in ink; that through the ink entry of the 

figures “ 19,°))) ° was drawn a pencil line, and over the figures 
“19.3,” the figures “20” were written in pencil. 


Plaintiff also offered in evidence canal trustees’ certificate of sale 
to Isaac Cook, dated May 10th, 1849, certifying to the purchase of 
the “northeast quarter of the northeast quarter of section No. 3, in 
township No. 38, of range No. 14 east, of the 3d principal meridian, 
containing forty acres, more or less, at the rate of $15 per acre, 


On 
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amounting to the sum of $600.00,” said certificate being in the ordi- 
nary form, as above set forth ; also a deed from the canal trustees 
to Isaac Cook, dated August 16th, 1852, and recorded August 16th, 
1852, in Book 1 of Canal Deeds, at page 251, of the Cook eounty 
records, for the consideration of $600.00, conveying “the northeast 
quarter of the northeast quarter of section 3, township 8 north, 
range 14 east, of the 3d principal meridian, containing 40 acres, 
more or less.” 

Plaintiff also offered in evidence canal trustees’ certificate of sale, 
dated September 2, 1852, to William B. Egan, certifying to the pur- 
chase of “the north half of the southeast quarter of the northeast 
quarter of section No. 3, in township No. 58, range No. 14 east, of 
the 3d principal meridian, containing 19,*)\5 acres, more or less, at 
the rate of $60 per acre, amounting to the sum of $1,158.00,” which - 
certificate is in the ordinary form. 

Also a deed from the canal trustees to William B. Egan, dated 

January 28th, 1856, and recorded in the recorder’s office of 
57 Cook county March 3, 1856, in Book 2 of Canal Deeds, page 

316; in consideration of $1,158.00 conveys the “north half of 
the southeast quarter of the northeast quarter of section 5, township 
38 north, range 14 east, of the 3d principal meridian, containing 
19,°,\5 acres, more or less.” 

Also a certificate of sale issued by the Illinois and Michigan Canal 
trustees to Joseph Jolinson, dated May 14, 1852, certifying to the 
purchase of the “south half of the southeast quarter of the northeast 
quarter of section 3, township 38, range 14 east, of the 3d principal 
meridian, containing 19,*;'5 acres, more or less, at the rate of $50 per 
acre, amounting to the sum of $965.50. 

Also a canal trustees’ deed to Margaret Johnson, to whom the 
above certificate has been assigned, dated July Ist, 1859, and re- 
corded July 5th, 1859, in Book 3 of Canal Deeds, at page 266, in 
consideration of $965.00, conveying the “south half of the southeast 
quarter of the northeast quarter of section 5, township 3858 north, 
range l4east, of the 5d principal meridian, containing 10;%\\y acres.” 

It is admitted that none of the above canal trustees’ certificates of 
sale were ever filed for record in the recorder’s office of Cook county, 
in which said lands were situated. 

It was admitted that the canal trustees held title to the whole of 
the northeast quarter of said section 5, and that the above deeds 
placed all the title to said quarter section from the canal trustees to 
the grantees aforesaid, and that the said canal trustees derived title 
directly by grant from the United States to the State of Illinois, and 
by grant from the State of Illinois to the trustees of the Illinois and 

Michigan canal. 
oS The witness Greeley then further testified that he had min- 
utes of the six conveyances of said quarter section, covering 
the whole of the quarter section, by the certificates and conveyances 
above mentioned. 

The plaintiff also put in evidence a certified copy of the original 

plat of the United States survey, so far as it related to sections 2 and 
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3, in township 38 north, range 14 east, of the 5d principal meridian, 
which said plat is as follows: 


(Here follows diagram marked p. 583.) | f 


59 AvupiITor’s OFFICE, ILLINOIS, 
SPRINGFIELD, March 5, 1888. 

I, Charles P. Swigert, auditor of public accounts of the State of 
Illinois, do hereby certify that the foregoing and annexed instru- 
ment is a true, full, and correct copy of the original plat of United 
States surveys, so far as it relates to sections 2 & 3, T. 58 N., R. 14 
E., 3d P. M., as shown in volume 30, page 25, Illinois Plats. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of my office,at Springfield, the day and year first above written. 


Auditor’s Office, Llinois. 
(Signed) CHAS. P. SWIGERT, - 

[SEAL. | Auditor of P. A. 
60 Witness Greeley, with the plat of McKevy’s Addition in . 


hand, explained and stated the manner in which he surveyed 

the premises and made the plat for McKey’s Addition, as shown 
; above. He then stated that when he made the survey of MckKey’s 
Addition he was informed of how the canal trustees had conveyed 
the northeast quarter of section 5; that he had the minutes of the 
six conveyances in that quarter section, covering the whole quarter ; 
that before making the survey he went to the United States plat of 
section 3, which showed that the northeast quarter was a fractional 
quarter section—not rull 160 acres, but 157,%,%; acres; that before 
making the survey it was necessary to know the canal trustees had 
conveyed the land; that the portion in which Mr. Meckcey’s land 
lay was described as the northwest quarter of the northeast quarter 
of section 3, containing 40 acres, more or less. Witnesssaid that he 
“found, however, that in looking over ” 


eo a 


ST & 


— 


Counsel for defendant objected to witness stating what he found 
in regard to the conveyances, which were matters of record. 


a el 


The Court: You take the position that they have no right to go 
beyond these deeds introduced in evidence here ? 

Mr. Mann: I co. 

The Court: For the present I will let them go on. 


Witness Greeley then stated: “ I do what we almost always do in 
surveying, see how the adjacent land is conveyed, to see if there is 
any ambiguity in the title. I found then there were six convey- 

ances by the canal trustees to six different parties in the north- 
61 west quarter of section 3; two of the pieces were conveyed as 

the northwest quarter of the northeast quarter and the north- 
east quarter of the northeast quarter, each being 40 acres, more or 
less; then there were four conveyances—one conveying the north 
half of the southwest quarter of the northeast quarter of section 3, 
containing 19,%\; acres, more or less; one the south half of the 
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southwest quarter of the northeast quarter, containing 14;',\) aeres, 
and one the north half of the southeast quarter of the north- 
ast quarter, containing 19,4 acres, and one the south half of 
the southeast quarter of the northeast quarter, containing 19,3) 
acres. The south half of the southwest quarter of the northeast 
quarter was marked in two ways; it was marked 1%,°)'5 acres with a 
pencil mark through it.” 

Mr. Mann, counsel for defendant: Are you speaking from per- 
sonal knowledge in regard to these matters now ? 

A. I get this from Handy and Company. 

Mr. Mann: Such testimony is no good. 

Mr. McKey: He is merely giving the theory upon which he made 
his survey. 

Witness GREELEY: “I then found that the line between what is 
technically called the north half and the south half of the north- 
west quarter was not really the middle line of the quarter section, 
but was a line far enough south of that to give the proportion of 80 
acres in the north half and 77,73; acres in the south half. I then 
divided it upon that basis, giving the north half 45°, of the width 
north and south, and giving the south half 77 and a fractional ;}, 
of the width north and south; that made the north part of the 

quarter section 1,354 feet long on the west line, and the south 
62 part 1,288,°; feet, and the true dividing line between the 

northwest quarter and the southwest quarter of the quarter 
section, which is properly the south line of the McKey property, the 
center of 41st street, is a line run east and west through the quarter- 
section on this basis.” 

The Court: Let me see if I understand you. The section was 
short how much ? 

Wirness: It was short 2,74 acres. 

Q. And in dividing you threw that shortage in the south half of 
the section ? 

A. I put it just where the canal trustees seem to have done in 
their deeds. In point of fact, there was so much surplus over the 
Government measure that the northwest quarter and the northeast 
quarter of the quarter section added together make a fraction over 
$1 acres, instead of 80 acres; and the four pieces in the south part 
of the quarter section, instead of being 77°, acres, make about 
78 acres and a fraction, according to my survey; so that ell the 
parties got more land than the Government actually conveyed— 
that is, the east and west lines overrun largely,and it is on account 
of the extra amount east and west that there is more acreage. 

Witness stated that he proceeded on the theory that the canal 
trustees had conveyed 80 acres in ihe north part of the quarter see- 
tion, and four times 19,3), acres, or 77 ,7,°; acres, in the south part of 
the quarter section, and thatifthere had been exactly 157 7) acres in 

the quarter section,-as was originally shown by the Govern- 
63 ment plat, the north half would have been entitled to its full 
SO acres, and the south half would have to stand the shortage 
and receive nearly 77,73; acres; that as there was a surplus in the 
quarter section east and west the north 50 was entitled to its full 
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share of thesurplus, and the south 77,3, was entitled to its share of 
the surplus; in other words, he divided up the actual acreage in the 
quarter section which was found to be in excess of the 160 acres by 
giving the north half of the section ,8,°, of the actual acreage, 
which would make something over 81 acres; and by giving to the 
south half 77 and a fractional ;!}, of the actual acreage, which 
would make in thesouth half 78 and a fraction acreage, and that 
he had put the dividing line between the north half and the south 
half of the quarter section on a line so as to throw this propor- 
tionate acreage respectively into the north and south half of the 
quarter section. 

These dividing lines between the north and south half of the 
quarter section witness stated he placed about three acres south geo- 
graphically of the center line of the quarter section. 

Witness on cross-examination testified that in surveying this 
northwest quarter of the northeast quarter, containing, as it is stated, 
forty acres, more or less, he started at the northwest corner of the 
forty and went south on the west line of the forty a distance of 
1,334,%; feet to the southwest corner. The entire distance from the 
north line of the quarter section to the south line of the quarter 

section is 2,622,°, feet. If it was a full quarter section, the 
64 whole distance would be 2,640 feet ; so that the actual north 
and south lines are short some 173 feet. 

Witness testified that in surveying this north forty he went south 
of the point where the forty acres would go to, and took a portion 
of the property south of that 1,520 feet from the north line of the 
quarter section. Wituess testified that he did this on the theory of 
making a proportional division of the quarter section into six tracts, 
in proportion to the number of acres which the canal trustees had 
deeded in their respective deeds—that is to say, as witness testified, 
the two tracts together in the southwest quarter of the quarter sec- 
tion he took as containing 58,57; acres, and the northwest quarter of 
the quarter section as containing 40 acres, and he divided the land 
in that proportion; that the theory he proceeded on was to take 
80.157,7,°5 of the land for the north half of the quarter irrespective of 
whether it was a quarter or not. 

Witness testilicd that according to his theory he placed a trifle 
more land in the northwest quarter of the quarter section than in 
the northeast quarter, although the deeds called for the same amount 
of land—40 acres, more or less—in each quarter. This happened be- 
cause the west boundary line of the quarter section was longer than 
the east boundary line, and in determining the boundary line be- 
tween the two forties he had run a line north and south half way 
between the west and east boundary lines, instead of dividing the 
acreage in exactly equal proportions. 

Witness further testified that in making his survey he did 

not consider the fact that the canal trustees, in making 
65 the deed of the south half of the southwest quarter, con- 
veyed it as 20 acres, more or less, but that he had taken this 
tract as 19,4); acres, that he took this 19;'5 acres as being analo- 
gous to the rest of the deeds; that he had not seen the deed him- 
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self; that if he had taken that tract as 20 and not 19,9), acres it 
would have thrown the south line of the Mehkey tract a little 
further north, and in that event his line was too far south. If the 
shortage in one of the tracts is taken away it alters the proportion. 
He would then divide in the proportion of SO acres to 75 acres and 
a fraction instead of 80 acres and 77 acres and a fraction. 

Witness further testified that according to his survey he put 51 
and ,§; acres in the north half of the quarter section and 754%%, 
acres in the south half of the quarter seetion. Witness testified 
that if he bad surveyed, making the south line of the quarter half 
way between the north and south lines of the quarter section, he 
would have laid out the street as it is now laid out by the village 
authorities, and that if he had measured the distanee and divided 
the quarter section without regard to acreage the south line of the 
MckKey tract would have come 23 feet further north than he had 
actually put it. 

Witness further testified that he had his attention called to the 
instructions of the Government in regard to surveying a quarter of 
a quarter, and that he followed them. Whether the Govern nent 
instruction was a correct rule or not made no difference; it is what 
the Government says, and they have te do it, whether it is correct 

or not. Witness did not know that any change had been 
66 made in the instructions of the Commissioner to surveyors 

general of the United States in reference to the survey of 
publie lands, which book was dated in 1551. “ [t would make no 
difference in my method of surveying if the Government's direc- 
tions*said in ascertaining a quarter of a quarter I should divide the 
lines equidistant from the corner points. ‘The Government does 
not undertake to say to a private owner how he shall divide his 
land.” 

Witness testified further that if the deed was brought to him 
conveying the northwest quarter of the quarter section, no other 
instructions being given, he would survey it by dividing the land 
equally; would measure the distance, put his point half way here, 
the same there, and run across. If the grantees told witness to 
survey differently he should survey according to his instructions, 
leaving the responsibility with them, but showing on the plat that 
he had surveyed it against his judgment; but he would not survey 
differently and certify that he had surveyed the northwest quarter 
of the quarter. The instruction of the Government, which is cor- 
rect, is that “in the subdivis:on of quarter sections quarter quarter 
corners are to be placed at points equidistant between the section 
and the quarter section corners and between the corners and the 
common center of the section.” 

Q. If this had been a deed directly from the Government con- 
veying the northwest quarter of the northeast quarter of section 3, 
containing 40 acres, more or less, you would have surveyed that by 
dividing the lines equidistant ? 

A. Not necessarily. I should then look to see how they had 

conveved the south half. 
67 Q. Supposing thev had not conveyed the south half, isn’t 
o— 1421 
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it possible to survey the northwest quarter of the northeast 
quarter before the rest of the quarters have been surveyed ? 

A. Yes; undoubtedly. 

Q. Supposing, then, this deed had been brought to you to survey 
the northwest quarter of the northeast quarter, containing 40 acres, 
more or less, before the canal trustees had conveyed any other por- 
tion of the quarter section, where would you have located the lines? 

A. I should have put it midway between the north line and the 
south line, undoubtedly. 

Witness testified that if he had so located the line midway at 
that time, and afterwards they had conveyed the other portions of 
the quarter section, he would not go and relocate his lines; that he 
did not remember that in making his examination of the canal 
trustees’ conveyances that his attention was called to the fact that 
the deed conveying the northwest quarter of the northeast quarter 
section was made some three years before the deeds conveying the 
two portions of the southwest quarter of the quarter section, but 
that fact would not have made any difference in his survey. 

Q. Your theory is, then, that at the time the deed was made the con- 
veyance did not show how much property was conveyed, and that 
you could not have made a true survey at the time this first deed 
was made. 

A. I do not know why not. 

@. You could not, under your statement, have made a true sur- 

vey according to your theory, because the deeds conveying 
68 these two pieces in the southwest quarter were not made for 
three years afverwards. 

A. I do not know anything about that. 

Q. Would that fact make any difference in your surveying at the 
present date ? 

A. No, sir. 

Q. Do you think that when a deed is made you must be able to 
locate the property by the deed without waiting for three years to 
see what the grantor is going to do? 

A. I suppose very likely. Yes; I think so. 

Q. Do you think you could have located the northwest quarter of 
the northeast quarter, containing 40 acres, more or less, before the 
canal trustees, tiiree years afterwards, made these two deeds of the 
southwest quarter of the quarter section ” 

A. Yes, sir. 

Q. And you would have located it by taking points equidistant 
from the quarter corners ? 

A. Without any other information; yes, sir. 

The Court: Supposing you had been called on to make a survey 
and this northwest quarter and also the northeast quarter of this 
quarter section had been sold, but the canal trustees owned the south 
half, did I understand you to say that in that case you would have 
run this line ejuidistant between these two points ? 

A. Yes; if I had a Government full quarter section, but in this 
case the quarter section has only 15773; acres, and I should be in 
doubt about the survey. Ifa man should sell off the north 80 acres 
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and there would be 77 acres left I should not put the line in the 
center in that case. 

69 Q. Would you change that line simply because subse- 
quently the canal trustees conveyed land south of that line? 

A. I fixed that line in view of the six conveyances. 

Q. In view of the manner they subsequently described the line 
south of this land ? 

A. In view of the way in which it was conveyed at the time | 
made the subdivision. 

And the witness further testified that if there was a conveyance 
from the Government conveying simply the northwest quarter of 
the northeast quarter of the section he would be in doubt as to how 
the survey should be made for the reason, as stated, that the Govern- 
ment very often sells a full eighty and then sells the balance in sep- 
arate tracts; and, further, that the Government instructions say, In 
regard to surveving where there is a short quarter section, “ except 
on the last half mile of the lands closing on the north or west 
boundary of a township, where quarter corners shall be placed at 20 
chains, proportionate measurement, to the north and west of the 
quarter section;” and that the quarter section In controversy was 
in the north half mile of the north section of a township, and that 
if witness had followed the Government instructions in order to es- 
tablish the south Jine of the quarter section he would have com- 
menced at the south line of the quarter section and run north 20 
chains; that in the opinion of the witness it makes no difference 
whether the Government or the canal trustees made this conveyance, 
and that the same rule follows, whether the conveyance was made 

by the canal trustees or by the Government, if they do not 
70 mnention area. “If this was 40 acres I should have laid off 

40 acres. ‘That would have shown that the Government was 
not following its usual course.” 

It is admitted by counsel for the respective parties that the canal 
trustees were the common source of title. 

Witness further testified that he had made surveys in the north- 
west quarter of this quarter section, and that he had surveyed the 
property immediately south of the Mehey ten acres, which 1s in dis- 
pute, and that he had located tle fence along the north line of said 
property and the south jine of 41si street as laid out by the village; 
that he had located this fence running east and west an equal dis- 
tance between the north and south boundary lines of the quarter 
section, but that he had done this simply by retracing the subdi- 
vision which had been made before, and that he made the north 
line of the southwest quarter of the quarter section at the midway 
point, because he discovered that it was the way it had been made 
before. “I followed the old beat according to my instructions by 
Mr. Seaverns.” | 

Q. The subdivision which you state you. retraced at the north 
part of the southwest quarter of the quarter section dedicated the 
north 35 feet for a street, did it not? 

A. Yes, sir. 
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Q. Notwithstanding that you went into that 33 feet in order to 
locate a fence—went 23 feet into that 33 feet to locate a fence? 

A. I located it exactly as it was originally subdivided. I did not 

make the original subdivision of it. 
71 Q. The north 33 feet was dedicated by the plat you had 
for a street? 

A. Yes, sir. 

Q. The north 33 feet, then, was in the street; but in locating the 
fence did you go 35 feet south of the north line of the tract? 

A. Yes, sir. 

Q. You located the fence where it is now established, did you ? 

A. Yes, sir. 

Q. You say it is 25 feet too far north? 

A. I guess it is. Probably what I did say was that the north line 
of 41st street, as the town had it, was 25 feet farther north than I 
placed it in the MekKey subdivision. My recollection is that this 
other subdivision put the center of 41st street midway between 59th 
and 41st streets, which are the north and south boundary lines of 
the quarter section; but I followed the old plat, of course. 

Q. You knew following the old plat would make these two sub- 
divisions overlap about 23 feet ? 

A. Yes; clearly. 

Q. Did you call their attention to the fact? 

A. I do not remember whether I did or not. It is a great many 
years ago. | 

Q. And you still located the fence there? 

A. Yes, sir; I put it exactly on the old line of the original sub- 
division of Bowen’s tract. 


On redirect examination witness testified that he did not make 
Bowen’s subdivision—simply ascertained the lines as previously 
made by another surveyor. It was not his duty as surveyor to 

change the subdivision. Ile gave them the fence line just as 
72 he saw it had been previously surveyed and laid out by an- 

other surveyor—restaked the lot that had been staked before 
by somebody else. 

Bowen’s suvdivision was staked 23 feet north of what he claims 
would be the proper line of Mckey’s subdivision. They directed 
him to restake the lots in bowen’s subdivision according to the orig- 
inal subdivision, which he did. He changed nothing whatever. 
He was directed by Mr. Seaverns to restake the land in Bowen’s sub- 
division—found where they had originally been and restaked them. 
Seaverns put his fence there, as witness supposed, upon his stakes. 

If a survey had been made several years ago by somebody else and 
located wrong and witness to-day, as surveyor, were called upon to 
resurvey and find the stakes and how it was originally laid out — 
would not have anything to do with the erroneous location of them, 
but would retrace the original survey—would foliow the old plat, 
whether there were mistakes or not. 

Supposing the theory of the defense to be correct, still all the 
property claimed in this suit, to wit, all of lot 11 and part of block 
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10, would be still north of the south line of the MckKey ten acres. 
The south line of lot 11 would be ten feet north of the south line of 
the original McKey ten aeres. 

All these conveyances by the canal trustees were made some thirty 
years before his subdivision of the Mchkey ten acres. [le has been 
actively engaged in the profession of a surveyor for nearly forty | 

vears. 
73 Gustav H. Carlson was called as a witness for plaintiff, and 

it was admitted that he would testify to the same theory as 
Mr. Greeley. He stated that he had been a surveyor for sixteen 
or eighteen vears, and that he would make a survey upon the same 
theory as Mr. Greeley; that he had heard the cross-examination of 
Mr. Greeley; that he had been in the same business and connected 
with Mr. Greeley in business; that he heard his testimony in re- 
gard to the survey. 

Henry McKey,a witness called by the plaintiff, testified that 
Michael F. McKey, one of the grantees in the deed from Cleaver 
and wife, introduced in evidence, died intestate in Janesville, Wis- 
consin, on the 19th day of September, 1868. He left no widow or 
descendants of deceased children, but left him surviving, as his only 
heirs-at-law, William D. MckKey,the plaintiff in this case, who be- 
came of age in September, 1874; Thomas I. MeKey, who became 
of age in September, 1877; George M. Mehkey, who became of age 
in February, 1879,and Harriet McKey (now Harriet MeKey Smith), 
who became of age by the laws of Illinois in 1879, being eighteen 
years of age then. Edward McKey, the other grantee i: : the deed 
from Cleaver, died intestate on the 14th day of “August, 1875. He 
left surviving his widow, Harriet Mekey, and eigit children. Two 
of these children have since died—Maud, who died on the 25th day 
of May, 1878, seven years of age, and John M., who died on the 7th 
day of June, 1881. Ile came of age on the 14th day of August, 

1879. He was between twenty-two and twenty-threeatthetime 
74 he died. Hedied intestate. He never was married. The sur- 

viving children of Edward Mehkey whoare now livingare Mary 
M. Stevens, who was of age when her father died; Ilenry MekKey, 
that is myself; | was of age when my tather died; Gertrude H. 
Barbour, who was of age when her father died; Edward Lb. MekKey, 
who was of age when his father died, being twenty-three vears old; 
Harriet M. Tuthill, who was not of age by the laws of Wisconsin, 
where she lived, but was of age by the laws of Illinois when her 
father died; she was nineieen years of age when her father died; 
and Richard M. MekKey, who will be of age on the sixth day of next 
August (1589); he is not of age yet. [Edward Mekey left no heirs 
but those named and no desceridants of deceased children. 

He further testified that Michael F. McKkey and Edward MeKey, 
grantees in the deed from Cleaver, and all of their deseendants, ex- 
cept the witness, lived in Janesville, Wisconsin; that the plaintiff 
in this suit had always lived there until within the last two er 
three months, when he removed to Ilyde Park. 


And the said plaintiff having put in evidence the original decree 
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of the circuit court of Cook county, in chancery, ordering a partition 
and appointing commissioners, by which it appeared that all of the 
parties above named interested in said lands conveyed by Cleaver 
and wife to Michael F. and Edward McKey were properly brought 
before the court, and also having offered in evidence the final de- 
cree of October 6th, 1882,in the same cause, wherein the report of 
the commissioners in partition was confirmed, and there was al- 

lotted and assigned in severalty, in fee simple, to the plaintiff 
79 in this cause, among other properties, lots 10 and 11, in said 

MeKey’s Addition to Hyde Park, which embraces all the 
premises in question in this suit, and there being no contention as 
to his title thereto in fee simple, the plaintiff thereupon rested his 
cause. 


The defendant, to maintain the issues on its part, introduced the 
following testimony: 


Christopher McLennan testified that he had been a surveyor and 
civil engineer in active service for about thirty years; that he was 
familiar with the location of the property in question and had sur- 
veyed that property and other property in the neighborhood ; that 
he was familiar with the acreage given bv the Government and 
with the actual acreage of the northeast quarter of section 3, in ques- 
tion, and also with the correct location of the south line of the north- 
west quarter of this northeast quarter; that,in his opinion, in order 
to correctly locate this south line of the northwest quarter of the 
quarter section, the quarter section should be divided into four 
equal quarters by liues drawn midway between the extreme bound- 
aries. “In my opinion, Mr. Greeley’s survey, by which he extends 
the west line of the northwest quarter of the quarter 1,584,', feet 
south of the north line, is not the correct division of the property.” 
Witness testified that in order to locate that northwest quarter of 

the northeast quarter of the quarter section containing 40 
76 acres, more or less, Lhe would runa line midway east and west 

between the north and south lines of the quarter section. If 
he went to any other place he would be coming into the southwest 
quarter; that the term “the northwest quarter of the northeast 
quarter” had © very well-recognized meaning in the surveying pro- 
fession, and that meaning is that a quarter of a section is one-quar- 
ter of it by drawing lines midway between the extreme boundaries 
of the quarter section, and that such was the practice followed in the 
engineering profession; that in the opinion of the witness in sur- 
veying a tract of land that is described by a Government description 
the description of the land controls in preference to the quantity of 
acreage stated in the conveyance. Witness stated that one reason 
for this is that where the Government intends that this quarter of 
the quarter should not be quite in the center they always gave the 
south half of it 20 chains, or 1,320 feet, a full forty, and threw the 
balance into the north end and designated it as lots one and two— 
that is, the Government in making surveys where a fractional quar- 
ter section was found on the north or western tiers of sections in a 
township and it was desired to sell the quarter sections out other- 
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wise than as quarters of a quarter, it was sold in lots making the 
south lot take 20 chains of it and throwing the balance or shortage 
into the northern portion. 

Witness further testified that if this northeast quarter of section 3 
be subdivided into four quarters by dividing the quarter section by 
equally distant lines, such a survey would locate 41st street in ex- 

actly the position where it is now occupied by the village, 
77 and in that case the true line between the northwest quarter 

and the southwest quarter of this northeast quarter of the 
quarter section would be in the center of 41st street as now laid out 
and occupied, and the south 25 feet of the McKey tract would be in 
what is now 4lst street, but only the south 35 feet would be in that 
tract. 

Witness further testified that as a matter of fact there were over 
160 acres in the northeast quarter of section 8, and that while the 
north and south lines of the quarter section were short, so as to make 
a slight shortage in the acreage, the east and west lines were long, 
and more than made up the north and south shortage, and that if 
the quarter section were divided into quarter quarters by running 
lines midway between the extreme boundaries it would make four 
quarter quarters, each containing something over 40 acres. 

Witness further testified that 41st street was opened along the 
south line of the McKey tract, about 1873, by the village of Hyde 
Park, and that the street as opened took 53 feet off the south por- 
tion of the McKey ten acres, and that 41st street was opened east and 
west from this point in both directions on the same line as here. 

Witness further testified that in his opinion the description on the 
canal trustees’ deed of “40 acres more or less” would not control the 
legal description of the quarter quarter, and would have no effect 
whatever on his survey; that he would put the line in precisely 
the same place whether the deed said more or less or not, as long 

as it said northwest quarter; in other words, he woul€ not 
78 think of going outside of the northwest quarter of the north- 

east quarter to locate the land, and that the moment he went 
south of the line midway he would be going into the southwest 
quarter of the quarter; that he went on the theory that the deed 
conveyed one-quarter of the quarter section; that the description 
“40 acres, more or less,’ was a common description of a quarter 
quarter, and was frequently used, whether a quarter section actually 
contained more or less than 160 acres or not. 

[t is admitted by counsel tiat the Government rule is that where 
there is a shortage or surplus in the township the shortage of sur- 
plus is thrown into the northern and western tiers of quarter quar- 
ter sections of the township. 

Counsel for the plaintiff objected to proving the opening of 41st 
street by parole; whieh objection was overruled and exception 
taken. 

On cross-examination witness testified that when he lays outa 
subdivision he generally stakes the land; such stakes control under 
certain circumstances. They control if they are right; if not right, 
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would not control witness. As he understands it, the original Gov- 
ernment stakes must control, whether right or wrong. 

Supposing that a man owned the east half of a quarter section, 
and that east half contained but 77 acres, and the owner makes two 
ceeds, one to A, in this language: “In consideration of $4,000, or 
$100 an acre, I convey the north half of the east half of the quarter 

section for $4,000;” the other deed in this language: “In 
79 consideration of $3,700, or $100 an acre, I convey the south 

half of the east half of the quarter section,” and the witness 
is given the two deeds and asked to draw a line between the two 
grantees, he would draw it in the center, thus giving to each man 
O54 acres. 

On redirect examination witness further testified that ever since 
4\st street was opened through this property where the street is now 
located, in 1873, the village had been in possession, using it as a 
street; that an ordinance was drawn for the construction of a sewer, 
and that a sewer was built on the settled line of the street in 1877; 
that the street was opened to the public and used as a street; that 
the street had now been paved for several years, with curbing along 
the side of the pavement on each side, and grass plats; that the 
sidewalks had been constructed along the south side of the street 
about 1880; that on the north side of the street along the McKey 
ten acres, which had been subdivided into MeKey’s Addition to 
Ilyde Park, sidewalks had been built and twelve or fifteen houses 
had been built, fronting south on 41st street, by purchasers of this 
MckKey property ; that the improvements which are made there, on 
the north side of 41st street, have been made with reference to this 
4ist street, as now laid out and possessed by the village—that is, 
they conform to the position of the street, as homes are usually built 
with reference to any street and sidewalk in front of the houses— 
that is,.in the right position with reference to the street line. 


Counsel for the plaintiti objected to this testimony unless the 
Mckey heirs were connected with these improvements. The 
80 objection overruled and exception duly entered. 


Witness further stated that if two men owning adjoining tracts 
had a dispute on their boundary and one had his tract surveyed 
and staked, and the other recognized the stakes as the proper line, 
although, In fact, it was not the proper line, and the other acqui- 
esced in it, the stakes would be the line, but if a surveyor was called 
upon to give the proper line between the two parties he might differ 
from them. 

(J. In order to find the proper line you want knowledge of other 
things beside the actual Government survey, don’t you? 

A. We want their deed. That is common sense. You must have 
the deed. 


F. C. Rossirer, a witness for the defendant, testified as follows: 


That he had been a surveyor and engineer for twenty-one vears, 
and that he was acquainted with the property in dispute; that he 
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has made surveys there; that for the purpose of finding the south 
line of the northwest quarter of the northeast quarter of section 3, 
T. 38 N., R. 14, containing forty acres, more or less, he wouid place 
the south line of the quarter half way between the north and south 
lines of the quarter section, and would do that irrespective of the 
acreage in the quarter section; that aceording to this survey the 

south line of this northwest quarter of the quarter was the 


51 center line of 41st street as occupied by the village; so that 
the north 33 feet of 41st street, as occupied, would be the 


ye) 


south 33 feet of the Mchkey ten acres. 

On cross-examination witness stated that he had discovered that 
the McKey Addition as actually staked ran about 25 feet south into 
41st street. Any surveyor could have gone after MeKey’s Addition 
was laid out and staked and found it did occupy a part of what is 
now called 41st street. 


William Lee, a witness for the defendant, testified that he had 
been a civil engineer for twelve or thirteen years, and had been em- 
ployed as Government surveyor for about three years; that he was 
familiar with the property in question; that in his opinion the 
correct method of finding the true southern line of the northwest 
quarter of the northeast quarter of section 3 was by the method 
deseribed by Mr. McLennan—that is, by taking one-half of the dis- 
tance; that the center line of 41st street, as located now, is half way 
between 39th and 45d streets, so that he would make the south line 
of Mckey’s Addition the center line of 41st street as it now stands— 
that is, the center line of 41st street is the southern line of the 
northwest quarter of the northeast quarter; that he has surveyed 
the west line of the quarter section and found the distance from the 
center of 43d street to the center of SOth street to be 2,624,°, feet, 
and that 39th and 45d streets are, respectively, the north and south 

lines of the quarter section; that, according to the witness’ 
82 survey, the distance from the north line of the quarter section 

to the south line of what was the Mehey tract, or the south 
line of the quarter of the quarter, would be just one-half of the above 
distance, 2,624,°5 feet, or 1,512 7); feet. 

Witness further testified that he had tmmade a recent survey of 41st 
street, and that the houses located in the Mehkey Addition, on the 
lots fronting south on 41st street, were located with reference to the 
street as it Is now actuaily laid out; that there were nine houses be- 
tween Vincennes avenue and Grand Boulevard fronting south on 
dist street and seven or eight houses in the Mchkey tract east of 
Vincennes avenue and fronting south on 41st street; that there was 
a house located on the northeast corner of 41st street and Vincennes 
avenue, fronting west on Vincennes avenue with the side on 41st 
street, located some three or four feet north of the north line of 41st 
street as now laid out, with the sidewalk immediately south of it; 

and alsoa fence marked the line between the lotand the street. 
$3 On cross-examination witness stated that he did not know 
who built the houses on the north side of 41st street between 
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Grand Boulevard and Vincennes avenue vor when they were 
built. | 

It is admitted that these houses have been built since 1882, the 
time of the partition, and that none of them were built by the Me- 
Key heirs, but were built by purchasers from tle Mckey estate. 


Jacob T. Foster, a witness for the defendant, testified that he was 
a surveyor and civil engineer, and was the county surveyor of Cook 
county, in Illinois; that he was not very particularly acquainted 
with the location of the premises in question ; that if he were called 
upon to survey the north west quarter of the northeast quarter, contain- 
ing 40 acres, more or less, he would ascertain the southern line of the 
quarter of the quarter by measuring the west line of the quarter sec- 
tion and dividing it in the middle, then measuring the east line of the 
quarter section and dividing it in the middle, and run a line through 
from one point to the other, so that if the west line of the quarter 
section Was 2,6224 feet long he would make the west line of the 
quarter quarter one half of that, and make the south line of the 
quarter quarter that many feet south of the north line. ‘That is the 
correct principle in surveying. 


84 Cross-examination of witness by Mr. McKkey : 


Suppose, Colonel, that the canal trustees owned the northeast 
quarter of section 3, the whole of it; that it contained by Govern- 
ment survey 157 and ,*,3; acres; they deed the northeast quarter 
of the quarter, stating in their deed forty acres, more or less, taking 
pay for the same at $15.00 per acre, or $600.00. They afterwards 
convey the northwest quarter of the quarter section, describing it in 
their deed as containing forty acres, more or less, and selling it for 
$15.00 per acre, or 3600.00. After this conveyance the canal trus- 
tees convey the north half of the southeast quarter of the quarter 
section, stating in their deed it contains 19,,); acres, more or less, 
for $15.00 per acre, or $289.65, and do the same with other parts— 
the north half of the southwest quarter of the quarter section and 
the south half of the southeast quarter of the quarter section. ‘They 
then sell the south half of the southwest quarter of the northeast 
quarter of the section and take pay for twenty acres at $50.00 per 
acre, and you know all about those deeds as made by the-canal 
trustees, and then you are asked to make a survey dividing the 
north half of the quarter section from the south half, how would you 
do it, then, so as to proportion the land among the buyers? How 
would you place the line east and west for the division between the 
north part and the south part? Did you hear Mr. Greeley’s testi- 
mony, and did you understand his theory in surveying here? 

A. I think so; I think Mr. Greeley did as he did as a matter 

of equity and not as as a matter of what he should do by the 
85 deed. My theory would be to give the northwest quarter in 
accordance with the description of the deed—I do not know 
how a surveyor can do anything else—and I should make a survey 
with a line running midway ; one side would be the north half and 
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the other must be the south half. I should go by the description 
rather than by the acreage. 

Counsel for defendant offered in evidence a certified copy of a 
deed of dedication from Edward MeKey, conveying the south 33 
feet of the Mckey tract to the village of Ilyde Park, whieh was 
objected to by the plaintiff, which objection was overruled, and 
said deed admitted in evidence subject to the plaintiffs objection, 
to which ruling the plaintiff's counsel then and there excepted. 
Said deed is as follows: 

“This indenture witnesseth that the grantors, George S. Bowen, 
E. MeKey, Henry Rieke, John D. Parker, of the county of Cook, 
and State of Illinois, for the consideration of one dollar, convey and 
quitclaim to the village of Hyde Park, in the county of Cook and 
State of Illinois, for the purpose of a public street or highway, all 
our interest in the following dsecribed real estate, to wit: 

The north thirty-three (83) feet of lots, twenty-one (21), twenty- 
two (22), twenty-three (25), twenty-four (24), twenty-five (25), twenty- 
six (26), in Dobbin’s subdivision of the north half of the southeast 
quarter (}) of the northeast quarter (}) of section three (3), township 
thirty-eight (38) north, range fourteen (14) east of the third principal 
meridian; also, the north thirty-three feet (85) of the southwest 

quarter (}) of the northeast quarter (}) of said section three (8). 
S86 Also, the south thirty-three (55) feet of that portion of the 

northwest quarter (}) of the northeast quarter of said section 
three (3) lying west of Vincennes avenue, situated in the county of 
Cook, in the State of Illinois, hereby releasing and waiving all rights 
under and by virtue of the homestead exemption laws of this 
State. 

Dated this fourth day of November, A. D. 1872. 

GEORGE 8S. BOWEN. [seat. 
EDW'D MckEY. SEAL. 
HENRY RIEKE. SEAL. 
JOHN D. PARKER. SEAL.|” 


Which deed was duly filed for reeord in the recorder’s office of 
Cook county Mareh 5th, 1875. 

It was admitted that P. F. W. Peck and Robert S. Wilson, gran- 
tees of the canal trustees above mentioned, were both dead. 


Henry Mckey, a witness called on behalf of the defendant, testi- 


fied as follows: : 


That he was the witness who had been previously examined for 
the plaintiff; that he was here in Chicago in 1873; that his father, 
Edward Mckee, was then living; that his father died in August, 
1875; that at the time of his father’s death his father owned an 
undivided half interest in the Mchey tract; that the witness had 
visited the premises in question several times with his father during 

the later vears of his life. 
$7 The counsel for the plaintiff objected to all testimony tend- 
ing to show by the declaration or acts of the said Edward Me- 
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Key anything like a common-law dedication, for the reason, as stated, 
that Michael IF. MeKey, the ancestor of the plaintiff, died in 1868, 
five years before the street was claimed by the town, and because the 
plaintiff was a minor and had not become a resident of Chicago 
until 1888; which objection was overruled by the court; to which 


ruling counsel for the plaintiff then and there duly excepted. 


Witness further testified that in 1873 he understood that the street 
was to be run through his property ; that he was there at the time and 
saw them tearing down tlie fence, which had been proven to exist, 
and taking possession of the property, as he supposed, for a street; 
that he then noticed that the center of the street was put consider- 
ably vorth of that fence; that the street was then located where it 
now runs. They took possession of the land for a street. They did 
not lay out the exact lines. Witness never saw it staked out, but 
what appeared to be the center of the street was very much north 
of the fence. Witness supposed it was intended to bea 66-foot street, 
and had no doubt that part of the land in controversy in this case 
was included within the street at that time. Witness was satisfied 
that the street as then laid out coincided with the street as now laid 
out, but did not feel competent to swear to it exactly. 

Witness made no objection to the opening of the street in that 

way at that time or for a number of years afterwards. 
88 In regard to the payment of taxes on this property fora 
number of years, both before and after the date of 1873, wit- 
ness did not furnish the money for the payment of the taxes, but 
acted as the fiscal agent who took the money. He handled the 
money and gave it or a check to the tax office. 

The Court: You know what the question means. Did you pay 
that money to the person who received it? 

A. I have paid the taxes a great many times as agent of that 
property from 1873 until and ineluding 1887. 

Witness further testified that when he saw this street opened he 
supposed it was all right; that it was opened on the right line, and 
that the fence was wrong. He knew nothing about it at all, but 
noticed that they did not follow the fence as the center of the street. 
Witness supnosed that it was a mistake and that the land had not 
been fenced richt, but never said anything about it, and never dis- 
covered the aciual condition of things until, in conducting this par- 
tition suit, when Mr. Greeley, the surveyor, told him of this error. 
They supposed that the land was divided as shown by the plat of 
the Mehkey Addition. age 

Witness further testified that lots in the McKey Addition were sold 
and the deeds were made to ihe parties by describing the lot and 
containing the condition that the warranty deed would not extend 
to any portion of the lot claimed by the village of Hyde Park as a 
street, and that these purchasers have gone on and built their fences 
on the present line of the street. 


S)) On cross-examination witness testified that in his opinion 
no act had been done by any one of the MeKey heirs to 
recozuize the street as claimed by the village of Hyde Park since 
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the date of the final decree and partition, October 6th, 1882; that 
since this land was partitioned witness had had the entire manage- 
ment of it, all the parties except two being non-resident; tliat he 
had constantly brought up this question before the trustees of the 
village of Hyde Park, had filed a petition, and had interviews with 
them a great many times; that a few of these lots between Vin- 
cennes avenue and Grand Boulevard, probably a dozen or more, 
were conveyed by the different parties holding the lots after parti- 
tion. Parties would come to witness, through an agent, and want to 
buy these lots, but that they held back and did not desire t6 sell 
them on account of this question of street; but people would offer 
to buy them and run the risk of the street. 

Witness stated that when deeds were made the deeds of convey- 
ance contained a condition that the warranty of title did not extend 
to any portion of the lot claimed as a street. 


Counsel for the plaintiff offered to show what was said by pur- 
chasers with reference to these lots and the street when they were 
negotiating for their lots: which Was objected to. Objection sus- 
tained and exception by plaintiff's counsel. 


Witness further testified that after the tearing down of the fence, 
in 1873, the land remained opened, just as it was left by the village 
authorities, until one John English took it and put some sort of an 

irregular wire inclosure along the south side. Witness could 
90 not now state whether he followed the line of the street or 

not. The posts he remembered seeing were simply pieces of 
oak trees. This was in 1580. ‘There were small oak trees over a part 
of this land and he made fence posts of them, which only remained 
there until the partition. The fence was along the north side of 
the street. Whether he followed the line of the street or not witness 
did not know. -He never noticed particularly. He knew that Eng- 
lish fenced it in. He knew that English regarded the street as 
opened. He did not intend to fence the street in unless it might be 
a few feet on the north side of it, and when the land was partitioned, 
in 1882, he left. English was there during all the partition pro- 
ceedings and rented on a small rent. 

Witness testified that during all the time after the opening up of 
the street until the fall of 1888S Mr. William D. MekKey, the plain- 
tiff in this suit, was a resident of the State of Wisconsin. Ile came 
of age September, 1874, aiter the opening of the street and the tear- 
ing down of the fence. Witness has no recollection of Edward 
Mckey being upon the land after 1872. 

In 1872 Edward MeKey was in Chieago a good deal. His health 
was bad, and had been for a good many years, during the summer. 
He lost a building in the big fire and was rebuilding in 1872, but 
his health was pretty bad. After that was finished he seldom came 
to Chicago. He used to ran down here in 1872, after the big fire, 
and ask witness to go with him to the diflerent lands he was inter- 
ested in. That was the way witness lappened to be down there. 
After his building was finished he seldom came to Chicago to stay 
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more than a day; have no recollection of his being there after 
1875. 

91 Witness further testified that 41st street was occupied by 
the village when the partition proceedings were commenced, 

but at that time witness thought it was all right. The village of 

Hyde Park was not made a party to these proceedings. 

Witness knew about the deed of dedication from Edward MeKey 
to the village of Hyde Park, but did not know as he ever had any- 
thing to do with it himself, although he knew there was such a deed 
given. At that time he was reading law, and he was not the agent 
in general of his father. Ilis father at that time did not have any 
special agent. 

It is admitted that the reservation in the deeds of conveyance of 
the lots in the Mekey Addition fronting south on 41st street is as 
follows: 

“This deed shall not be construed to warrant the south 25 feet of 
the above-described lot as against any claim of the village of Hyde 
Park for street purposes.” 


Witness stated that this was the only reference in the deed to the 
23 feet then used as a street. Witness stated that in making these 
sales of these lots a printed copy of an abstract of title was furnished 
to each purchaser, which abstract showed a copy of the plat of the sub- 
division and the property sold by lot and block according to the plat 
of the subdivision. There was nothing in the deeds further than 
the above reservation to indicate in any way that the property which 
the village was in possession of as a street was a portion of the lots 
sold. There was nothing in the deeds indicating any reference to 

the lots fronting west and east at the corners of Grand Boule- 
92 vard and Vincennes avenue. None of these were sold. ‘There 

was nothing in any of the deeds to indicate in any way that 
the property in controversy in this suit actually laid where 41st 
street is now used and eccupied by the village. The deeds, while 
they did not warrant the south 23 feet of the lots as sold, embraced 
that 23 feet in the description of the lot. 


Question by the court, addressed to the counsel for the plaintiff: 
Do you claim to have a right to show what the people said the time 
they bought tiie lots? 

Judge Dooritrie, counsel for the plaintiff: I think the deed is 
our act,and that shows for itself that we deeded the street, but would 
not warrant it. We warranted the rest of the lot, but would not 
warrant that portion of it claimed for a street because there was a 
fight about it. 

The Court: You say that is a recognition of your claim at that 
time of a controversy between you and the village ? 

Judge DootirrLe: Yes, sir. | 

The plaintiff then recalled Mr. McKey, who testified that prior to 
this subdivision by partition the taxes were paid upén the land 
under the description of being the south ten acres, lving west of Vin- 
cennes avenue or road, of the northwest quarter of the northeast 
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quarter of section 38. That is the way the tax receipts ran every 

year down to the time of partition. After the partition the taxes 

have been paid down to and inclusive of LS87, under the lot de- 

scription, including lot 11. I have the tax receipts for lot 11 from 
the time of the partition to 1SS7, inclusive. 

93 Question by the Count: You do not know whether the 
village has exacted taxes from you on the disputed strip? 

A. That is all the evidence I can give. 

The Courr: Do you say the abutting lots embrace these taxes ? 

A. I can only say we have paid the taxes by the lots as described 
in the partition. 

The Court: If lot 11 is embraced in this dispute about the ground, 
then vou have paid the taxes; if it isn’t, then vou have not? 

A. If we are wrong in this controversy there is no lot 11; nosuech 
hing in existence. 

Question by Mr. Mann, counsel for the defendant: In vour plat 
of the subdivision there is 53 feet marked “street.” You did not 
pay any taxes on that street as a street ? 

A. Not since the partition; no. 


Judge Doo.irrLe: If any question ig made about acquiescence in 
the street I propose to prove by the witness that the assessments 
which have been made for street purposes have been resisted in the 
courts and elsewhere. 

Mr. Mann, as counsel for the defendant, admitted that all assess- 
ments made upon the Mckey property on 4]st street had been con- 
tested, but all assessments on other streets had been paid. 


Thereupon the plaintiff was called as.a witness, who testified that 
lots 11 and 10, being the lots in question in this suit, fronting 
94 on Grand Boulevard, on the corner of 41st street, was worth 
$225.00 per front foot on the boulevard. 
On his cross-examination he stated that he had refused $200.00 
a front foot. 


The plaintiff then rested; which was all.the testimony offered on 
the trial of said cause by either of said parties. 

And thereupon and before the commencement of the argument 
to the jury the counsel for the. plaintiff submitted to the counsel for 
the defendant the following questions of fact, in writing, to wit: 

Thie jury are requested by the plaintiff to find specially upon the 
following questions of fact, to which they will answer yes or no, the 
quarter section referred to in said questions being the northeast 
quarter of section J, town. 38 north, range 14 east, of the third prin- 
= al meridian, in the county of ‘ook and State of Illinois : 

Ist. Does the survey of said quarter section by the United States 
show that said quarter section contained one hundred and fifty-seven 
and ,’,3) acres? 

2nd. Did the canal commissioners sell said northeast quarter in 
such a way as to throw the shortage, if any, into the seuth half of 
said quarter section ? 

ord. Did the canal commissioners so convey said quarter section 
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as to give the purchasers of the south half thereof full acreage as jf 
the section had not been short ? 

90 4th. Did the father of the plaintiff and his co-tenant occupy 
the south part of the northwest quarter of said northeast 

quarter down to a line or division fence about twenty-three feet 

south of the present center of 41st street? 

5th. Were not the south corners of the lots in MeKey’s Addition 
to Hyde Park, as shown by the plat in evidence, staked by the sur- 
veyor twenty-three feet south of the present north line of 41st street 
between Vincennes avenue and the Grand Boulevard ? 

6th. Did the village of Hyde Park ever pay any compensation 
to the plaintiff or his father for any portion of the land between 
Vincennes avenue and the Grand Boulevard as now occupied by 
41st street ? 

7th. Did the plaintiff or his father ever intend to dedicate to the 
village of Hyde Park for a public street without any compensation 
to be paid therefor the piece of land lying between the north line of 
what is now occupied by 41st street between Vincennes avenue and 
the Grand Boulevard and a line drawn parallel thereto and about 
twenty-three feet south thereof. 

8th. Did the plaintiff or his father ever intend to dedicate for a 
street or part of a street lot 11 and the south 2} feet of lot 10, in 
block 1, in MeKey’s Addition to Hyde Park ? 

Jth. Was there not established a division fence between the 
96 owners of the Bowen lot and the MeKey lot, which fence was on 
a line about 25 feet south of the present center line of 41st 

street ? ; 

And thereupon presented the same to the court and requested the 
court to require the jury to find specially upon such questions, to be 
stated to them in writing, as above. 

Whereupon the court refused to submit said questions of fact or 
any of them to the Jury; to which the counsel for the plaintiff then 
and there duly excepted. 

Thereupon the court charged the jury as follows: 


GENTLEMEN OF THE Jury: The canal trustees owned the north- 
east quarier of section three (3), township thirty-eight (38) north, 
range fourteen (14) east. They conveyed the, northwest quarter of 
this northeast quarter to P. F. W. Peek, describing it in the deed as 
the northwest quarter of the northeast quarter of the section, con- 
taining forty acres, more or less. 

it is admitted that on June Ist, 1866, Edward C. Cleaver held the 
legal title to this land,and on that day he and his wife, by their 
deed, conveyed to Edward and Michael MeKey, who were brothers, 
the south ten acres of the tract. In 1875 the village of Hyde Park 
laid out and opened 41st street sixty-six feet wide from Grand Boule- 
vard to Vincennes avenue, the center of which was a line equidis- 
tant from the north and south lines of the quarter section, on the 
theory that this line was the true east and west boundary between 

the four quarters of the quarter section and the true southern 
O7 boundary of the Meley tract. The street thus laid out ap- 
pears to have been used by the public without objection from 
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abutting proprietors until proceedings were commenced in the State 
court for partition of the MekKey tract, which was in 1851 or 1882. 
I say, there appears to have been no objection by abutting proprie- 
tors, but it is for you to say, from the evidence, whether that is cor- 
rect, and also to what extent the street is improved and used during 
this time. The commissioners who were appointed by the State 
court to make partition of the Mchkey tract were authorized by that 
court to subdivide the same into lots, blocks, streets, and alleys, 
which they did, and their report was confirmed by the State court. 
The decree of partition required the report of the commissioners as 
to subdivision to be approved by the trustees of the village of Hyde 
Park, and upon the plat which accompanied the report and was 
made a part of it’ a commiitee of the trustees recommended the ap- 
proval of the subdivision, which was done as appears by the follow- 
ing entry on the plat: “Approved by the president and board of 
trustees this 8th day of September, 1552.—I. W. Hendricks, village 
clerk.” This plat thus approved was made a part of the report of 
the cominissioners, which the State court by its decree confirmed ; 
but the village of Hyde Park was not a party to the suit for parti- 
tion, and not being before the State court as a party it was not bound 
as such by the proceeding. 

Samuel 8. Greeley was employed by the commissioners to make 

the subdivision, and on the plat already referred to he certi- 
98 fied that it correctly represented the subdivision as he sur- 

veyed and staked it. Instead of taking a line east and west 
through the center of the quarter section as the true original south- 
ern line of the MeKey tract, which was indicated by the center of 
the street, Greeley ran and staked a line twenty-three feet south of 
this, and thus gave to the Mclkeys twenty-three feet of the street; 
and the partition and subdivision were made on the theory that this 
survey was correct. The land in dispute in this suit is part of this 
twenty-three feet, it having been assigned tothe plaintiff as part of 
his share as one of the heirs of Michael MeKey, who died in 1868. 

The plaintiff became of age in 157-1, and lived at Jamesville, Wis- 
consin, until ad vear or LWo ago, when he removed to Chicago. 

Greeley gave vou his reason for re fusing lo re coonize the center of 
thestreetasthe true east and west boundary between the four quarters 
of the quarter section, and Twill not detain you by rehearsing his 
testimony on that point. 

You will bear in mind that the Mehkey ten-aecre tract was taken 
off the south side of the northwest quarter of the northeast quarter, 
and you are Instructed that the canal trustees conv ved to Peck one 
equal fourth of the quarter section, and that no subsequent convey- 
ance of the trustees had the effect of either enlarging or diminish- 
ing that grant; and if von believe from the evidence that the center 
of the street is the center east and west line of the quarter section, 
then you are also instructed that it was and still is the true boundary 

line, and that the plaintil Is het entitled to the land deseribed 
99 in the declaration on the theory thatthe Greeley survey was ° 
correct. 

But it is contended that even if the center of the street represents 
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the correct original line, the adjoining proprietors, by agreement, 
establish a boundry line still further south, which was represented 
by an old fence. You have heard the evidence touching that fence, 
and it is for you to say whether it is sufficient to establish such an 
agreement. We are not informed by the evidence by whose au- 
thority that fence was built, when it was built, or who occupied the 
lands north and south of it when it was erected. I will leave it to 
you to say, however, whether the evidence does establish those facts. 
If it was built by a squatter or trespasser when the lands were of 
little practical use, and were therefore neglected by the owners, that 
of itself would not support an implied agreement to treat the fence 
as a boundary line. ‘The law calls for clear proof in support of an 
agreement between adjoining proprietors for the establishment of a 
boundary line different from the true one. I do not say that such 
an agreement may not be inferred from acts and conduct. Tor ex- 
ample, if two adjoining proprietors erect or maintain a dividing 
fence or hold possession and cultivate land on either side of a fence 
for a long time or for a considerable time, that of itself might war- 
‘ant an implied agreement between them to mike the fence their 
true boundary line; but, in this connection, you will bear in mind 
that Mr. Henry Meiey, who is one of the children and heirs of Ed- 
ward Mckey, and as such inherited an interest in the Mckey tract, 

testified from the time the street was laid out, in 1873, until the 
100 Greeley survey he supposed the true boundary line was the 

center of tne street, and that the old fence did not represent 
the true line. It was not, he said, until Greeley informed him in 
connection with the partition proceedings that the McKey heirs 
owned twenty-three feet of the street on the north side that he 
thought of the old fence as the original boundary line. How far 
Henry Mckey then and prior to that time represented the plaintiff 
and the other owners it is for youto say. He certainly had acted as 
their agent to some extent. It is admitted that he had paid the 
taxes on the tract, and that he knew of the laying out and improve- 
ment of the street. It is for you to weigh all the evidence and say 
whether or not the McKeys, including the plaintiff, who became of 
age In 1874, knew of the laying out and improvement of the street 
and its use by the public, without protest or objection, until in- 
formed by Greeley that there was a mistake in the location of the 
south boundary line and that they owned twenty-three feet,of the 
street. Mr. Henry Mckey testified that he asserted the right of the 
McKeys to the twenty-three feet of the street when street assessments 
were made, and protested against such assessments; but did he do 
that before Greeley informed him the McKeys owned part of the 
street? If you believe from the evidence that in 1874, when the 
plaintiff attained his majority, he knew of the action of the village 
of Hyde Park in laying out, opening, and improving the street, and 
that thereafter and until the partition suit was commenced, in 1881 
or later, the street was maintained and used with his knowledge and 

without objection by him, you are authorized to infer that he 
101 ~—consented to a dedication to that use of so much of the Me- 
Key tract as is embraced within the present limits of the 
street. | 
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The owner of land may dedicate it to the public to be used as a 
street; and, having once done so, he cannot recover the land thus 
disposed of so long as it is used for that particular purpose; and, 
while there can be no dedication unless it be the intention of the 
owner to so dispose of his property, an intention to dedicate may 
be inferred if, with his knowledge and without objection, his land 
is improved and used for a number of years as a street. Was this 
street maintained, improved, and used from the time plaintiff be- 
came of age until the partition suit was commenced, in 15581 or later, 
without the knowledge of the plaintiff? During this time he re- 
sided in a neighboring State, and one of his co-tenants, Henry Me- 
Key, was a practicing attorney at Chicago, made no objection to 
the linprovement and use of the street, and paid the taxes on the 
McKey tract for all the owners, including the plaintiff. If it is 
true, as claimed, that the opening and improvement of this street 
materially enhanced the value of the MeKey !ands, and thus greatly 
benefited the owners of the property, is it probable that during all 
this time the plaintiff did not know there was such a street? Is it 
or not probable that Henry Mckey failed to inform his co-tenants 
of actions so material to their interests, if, indeed, they needed such 
information ? 

If you find that the village of Hyde Park acquired as against the 

plaintiff the right to the strip of land in dispute for use as a 
102 _~—publie street, was that right lost by the action of the State 

court in confirming the report of the commissioners in the 
partition suit and the action of the village trustees in approving 
the plat, which was made on the basis of the Greeley surveys? | 
have already stated that the village of Hyde Park was not a party 
to the partition suit, and that it was not, therefore, concluded by 
the decree of the State court, and you are now further instructed 
that if the plaintiff had dedicated his interest in the strip of land in 
dispute for use as a street, subsequent action of the trustees of the 
village in connection with the subdivision of the MekKey tract did 
not have the effect of restoring to the plaintiff what he had dedi 
cated to the publie. 

If vou find for the plaintiff, the form of your verdict will be: We, 
the jury, find the defendant guilty, and assess the plaintill’s dam- 
ages at one cent. If you find for the defendant, the form of your 
verdict will be: We, the jury, find the defendant not guilty. 

Judge Doorirrce: If your honor please, in relation to the in- 
structions we asked for, I wiil ask your honor to—some of those 
instructions are not covered by vour honor’s charge, I think. 

The Court: Which are those? You handed them to me so late 
I did not have time to look at them carefully; I read them over, 
however. 

Judge DoonittLe: If your honor will hand them to me I will 
call attention to-—— 

The Court: You can name the points without reading them. 

103 A Juror: I would like to have something said in regard 
to which one of these surveyors was the more reliable, accord- 

ing to the legal status of the case. 
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The Court: The court has already instructed you on that point 
so far as itcan The court has already instructed you that the true 
southern. bouudary of the McKey tract was an east and west line 
through the quarter section midway between the north and south 
lines. 

The Juror: But here comes conflicting evidence as between the 
two sets of surveyors. 

The Court: Is there any conflict here as to where that true line 
was? Mr. Greeley,as | recollect his testimony, does not say that he 
ran his line in the center of the quarter section. He ran it south of 
there twenty-three feet, and gave you his reason for doing so... 

The Juror: Yes. 

The Court: Now, I think you ought to understand the instruc- 
tions of the court. I have already told you that Mr. Greeley had no 
right to change the center line. It is a question of fact for you to 
say, upon all the evidence, whether he did or did not stand by the 
center line. 

The Juror: I understand you more fully now. 

Judge Doorrrrie: If the court please, the point which I specially 
desired the court to instruct the jury upon was, that any deed or act 
of Edward Mekey, the owner of the undivided half, could not dedi- 
cate or give any particular interest in the premises as against the 

minor children of Michael Mckey. 
104 The Courr: So far as that is concerned, I will say to the 
jury that the minor children, the minor Mckey heirs, were 
not bound by anything that the adult heirs did; that no act of the 
adult heirs, indicating a dedication by them, is evidence of a dedi- 
ation by any of the minor heirs. 

Judge Doourrrie: And that therefore the deed 

The Court: That is saying enough. That embraces the whole 
thing, of course. 

Judge Doo.irrLe: I ask your honor, also, one more point 

The Court: [am going to let the jury go. I think I have cov- 
ered the case sufficiently ; however, you may state your point. 

Judge DootrrrLe: This property being undivided property, and 
during all the time there being some infant heirs—there is one of 
the infant heirs not yet of age—that it is not competent to make a 
common-law dedication by deed or by parol either, which will 
bind 

The Court: All I have to say to the jury on that point is this: 
This is not a controversy between the village of Hyde Park and an 
infant. Yourclient became of age in 1874, and if the village of Hvde 
Park took possession of this strip of land in 1873, and he knew of 
that possession, and the continued use and improvement of the street, 
and made no objection—if with full knowledge of everything that 
was done from 1574, when he was of age, until Mr. Greeley informed 
him for the first time that he was the owner or part owner of the 23 
feet, then he cannot recover as against the village of Hyde Park. 

You have nothing to do with the question of the rights of 
105 minors. You are dealing between a plaintiff who is of age, 
and became of age in 1874, and the village of Hyde Park. 
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Judge Dooritrie: If your honor please, the testimony, as I 
understand it, is that after the village opened the’street the Mckey 
lot lay open, uninclosed, until the partition suit was commenced. 
During that time when it lay open [ ask your honor to charge the 
jury that non-action on his part, if he took no positive act showing 
that he intended to dedicate it, although he acquiesced in it 

The Court: The jury may go. I have covered the case. You 
can take your exceptions to the Instructions. 

Judge Doouirrie: And the instructions not given? 

The Court: I will be very liberal on that, but they ought to 
have been presented before. 


The jury thereupon retired. 


Judge Doo.irrie: In relation to the points of the charge to 
which we wish to except when the reporter writes them out I can 
mention those, and as to those points in the instructions we ask for 
where we might wish to save an exception we will do so. It is on 
those points where there is an apparent conflict between the charge 
given and our views. 


The jury, having retired at about the hour of 10.45, returned into 
court for additional instructions about 2.15. 


The Court: Is it true that you desire further instructions about 
the case which was submitted to you? If so, on what points ? 

The Foreman: One gentleman desires further instructions from 

the court. 
106 The Court: State the question. 

The Foreman: It appears to be that it is not decided in 
reference to the time that this old fence was recognized as the 
boundary line between the owners. The rest of the jury seem to be 
very well satisfied. Perhaps he can state his own views better than 
I can. 

A Juror: I would like to ask two questions. In the first place, 
is this on the first forty acres that was sold, the quarter of the quar- 
tersection. Is that all that we have to do with? And, further, has 
the old fence anything to do with establishing the real line? 

The Court: I thought I covered those points in the instructions. 

Judge Doo.itrLe: It was upon that question of the line fence 
that the first of the instructions which I asked your honor to give 
particularly expresses our view of the law of the case. 

The Court: Which quarter of the section is this land ? 

Mr. Mann: It is the northwest quarter of the northeast quarter. 

Judge DoorirrLe: Upon that question as to the fence and how 

should be regarded, if your honor please, the first Instruction 

The Court: The time for discussing the case is now past. 

Judge DoonirriLe: I do not discuss the question. 

The Court: [will endeavor to make thisas plain to you as I ean, 

not going over any of the instructions which are not involved in the 
question. 

107 This little plat represents the northeast quarter of section 
3, Which all belonged to the canal trustees. ‘This quarter is 


ce 
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the northwest quarter of the northeast quarter, which the canal 
trustees conveyed to Peck in 1849. The exact date is not material. 

Judge Doonirrite: They sold it to him then, but the conveyance 
was not made until 1852. 

The Court: That is not material. Peck thus became the owner 
of the entire quarter of the quarter section. This other quarter, 
which is the northeast quarter of the northeast quarter, had previ- 
ously been sold to some one else. 

Judge Doouirrie: Peck was the first purchaser. 

The Court: I thought not, but that is not very material. Peck 
sold to Cleaver, and Cleaver sold ten acres off the south side of the 
northwest quarter of the northeast quarter to Michael and Edward 
Mckey. I have drawn a line there indicating where it was. 

Now, as I said to you before, when the trustees sold the northwest 
quarter of the northeast quarter to Peck they conveyed to him one- 
quarter of the quarter section, and the southern boundary of Peck’s 
jand was a line drawn from east to west through this quarter section 
and equidistant from the north and south lines—in other words, 
the center line of the quarter section. That was the true line as be- 
tween the canal trustees and Peck. 

A Juror: A quarter of the quarter section, whatever that was. 

The Court: Yes; whatever it was, and upon the evidence 
108 it is for you to establish that central line. Later the two 
McKey brothers bought this south ten acres, and their 
southern boundary was exactly the same as Peck’s southern 
boundary, namely, a line drawn through the center east and west. 
It is for you to say whether the center of the street as it now exists 
represents the central line. I understand there is not much, if any, 
dispute between the parties or their counsel on that question. Mr. 
Greeley, in surveying the Mchkey tract for subdivision, refused to 
take the center line as the true southern line of the McKey property. 
He said it should be run south of there, and now the old fence 
comes up. 

Now, I say to you again, as I did before, that you must treat this 
central line as the southern line of the McKey tract unless some- 
thing occurred which entitled the McKeys to disregard the true line 
and claim a line further south as their boundary. 

You have heard the evidence as to that old fence. It was there 
in 1868 or 1869—somewhere south of this. 

Judge DooxrirrLe: Twenty-three feet, which is where Greeley’s 
line is. 

The Court: Greeley establishes that line twenty-three feet south 
of the central line,a line equidistant from the north and south lines 
of the quarter section. There was an old fence there ; the witnesses 
say it was there as early as 1868 or 1869. Some of the posts were 
decayed where they entered the ground and some of the boards 
were old and partially decayed. The fence was not firm—was 
shaken by the winds—and sections of it now and then were thrown 

down. There is no evidence when that fence was erected or 
109 by whom it was erected. There is no evidence who occupied 
the lands on either side when it was erected. There is no 


ee a ae 


WILLIAM D. MCKEY VS. THE VILLAGE OF HYDE PARK. 839 


evidence whether the boards and posts were old when they were put 
there, and it is for vou tosay, and you have no right to go outside 
of the evidence, whether the conditions were such as to justify the 
inference that the owners of the land north and south of that fence 
agreed upon it as the true boundary line without reference to the 
center line. If they did that, where is the evidence of it? You 
have got the fact that there was a fence there. It does not follow 
that because a fence has existed ten years or twenty years or forty 
years that it is going to control boundaries, unless something else 
exists to show that the parties on either side treated it as the true 
boundary without reference to the actual boundary. 

If, for instanee, Wilson on one side and Peck on the other dis- 
agreed as to the line between them, and finally agreed upon a line 
represented by that fence, and the fence was accordingly built, that 
would establish it as the true line; or if Peck had lived on the 
north quarter and Wilson on the south quarter, with improvements 
there, cultivated these lands and maintained the fence between them 
for a long while, that might authorize the presumption of an agree- 
ment that the fence should be the boundary line. I leave it to vou 
to say whether these lands at that time were in a condition to make 
them of much practical use or value. 

Where lands are in such condition they are of little practical use, 
or where some of them owned by non-residents and some by resi- 

dents, and one party makes a fence and the other neglects it, 
110s. pays no attention to it, it deserving no particular importance, 

as he is not cultivating his lands on the other side, that of 
itself would not justify a jury in saying that the fence established 
the correct line, regardless of the true original line. 

You have no right to disregard the true boundary line unless you 
have an express agreement showing that the abutting proprietors 
changed it or unless the facts are strong enough to fairly authorize 
the presumption that such an agreement was made. Now, what are 
the facts here to justify the jury in believing that the proprietors on 
botb sides of the line ever agreed to that fence as a boundary line? 
Of course it requires both sides to make an agreement. One can- 
not do it. One cannot change the true line without the consent of 
the other. No mere acquiescence—that is to say, mere silence or 
want of objection without regard to residence or other conditions— 
is sufficient to justify the jury in inferring that such agreement exists. 
It is unsafe for a jury or court to disregard the true line unless there 
is clear and satisfactory evidence supporting an agreement to estab- 
lish a different line.” 

To certain portions of said charge, as hereinafter stated, the plain- 
tiff’s counsel then and there duly excepted. ‘Those portions are as 
follows: 

lirst. 

“In 1873 the village of Hyde Park laid out and opened a street 
sixty-six feet wide from Grand Boulevard to Vincennes avenue, the 
center of which was a line equidistant from the north and 
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111 south lines of the quarter section, on the theory that this line 

was the true east and west boundary between the four quar- 
ters of the quarter section and the true southern boundary of the 
Mckey tract. The street thus laid out appears to have been used 
by the public, without objection from abutting proprietors, until pro- 
ceedings were commenced in tne State court for partition of the 
McKey tract. which was in 1881 or 1882;” to which the plaintiff's 
counsel then and there excepted. 


Second. 


“ The decree of partition required the report of the commissioners 
as to subdivision to be approved by the trustees of the village of 
Hyde Park and upon the plat which accompanied the report and 
was made a part of it. A committee of the trustees recommended 
the approval of the subdivision, which was done, as appears by the 
following entry on the plat: ‘Approved by the president and board 
of trustees this 8th day of September, 1882.—E. W. Hendricks, vil- 
lage clerk.’ This plat, thus approved, was made a part of the re- 
port of the commissioners, which the State court by its decree con- 
firmed, but the village of Hyde Park was not a party to the suit for 
partition, and not being before the State court as a party it was not 
bound as such by the proceeding ;” to which the plaintiff’s counsel 
then and there excepted. 


Third. 


“Tf you believe from the evidence that the center of the street is 
the center east and west line of the quarter section, then you are 
also instructed that it was and still is the true boundary line, 
112s and that plaintiff is not entitled to the land described in the 
declaration on the theory that the Greeley survey was correct ;” 

to which the plaintiff’s counsel then and there excepted. 


Fourth. 


“Tf you believe from the evidence that in 1874, when the plaintiff 
attained his majority, he knew of the action of the village of Hyde 
Park in laying out, opening, and improving the street, and that 
thereafter and until the partition suit was commenced in 1881 or 
later the street was maintained and used with his knowledge and 
without objection by him, you are authorized to infer that he con- 
sented to a dedication to that use of so much of the Mckey tract as 
is embraced within the present limits of the street;” to which the 
plaintiff’s counsel then and there excepted. 


Fifth, 


“ During this time he resided in a neighboring State, and one of 
his cotenants, Henry Mckey, was a practicing attorney at Chi- 
cago, made no objection to the improvement and use of the street, 
and paid the taxes on the McKey tract for all the owners, includiug 
the plaintiff;” to which the plaintiff’s counsel then and there ex- 
cepted. 


ee 
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Sixth. 


“T have already stated that the village of Hyde Park was not a 
arty to the partition suit, and that it was not, therefore, concluded 
- the decree of the State court; and you are now further instructed 

that if the plaintiff had dedicated his interest in the strip of 
113 —_ land in dispute for use as a street subsequent action of the 

trustees of the village, in connection with the subdivision of 
the McKee tract, did not have the effect of restoring to the plaintiff 
what he had dedicated to the public; ” to which the plaintilf’s counsel 
then and there excepted. 


Seventh. 


“The plaintiff became of age in 1874, and if the Village of Hyde 
Park took possession of this strip of land in 1873 and he knew of 
that possession and the continued use dnd improvement of the street 
and made no objection; if with full knowledge of everything that 
was done from 1874, when he was of age, until Mr. Greely informed 
him for the first time that he was the owner or part owner of the 23 
feet, then he cannot recover as against the Village of Ilyde Park.” 

To each of which said several portions of said charge above set 
forth the plaintiff’s counsel then and there severally excepted. 


Afterwards the jury, having requested to be further instructed, 
were called into court; whereupon further instructions were given, 
among which are as follows: 


First. 


“Peck sold to Cleaver and Cleaver sold teri acres off the south 
side of the northwest quarter of the northeast quarter to Michael 
and Edward MecKey. I have drawn a line there, indicating 
1133 where it was. Now, as I stated to you before, when the trus- 
tees sold the northwest quarter to Peck they conveyed to him 
one-quarter of the quarter section, and the southern boundary of 
Peck’s land was a line drawn from east to west through this quarter 
section and equidistant from the north and south lines; in other 
words, the center line of the quarter section. ‘That was the true 
line as between the canal trustees and Peck.” 


To which the plaintiff’s counsel then and there excepted. 


Second. 


“Now, I say to you again, as I did before, that you must treat 
this central line as the southern line of the Mechkey tract unless 
something occurred which entitled the Mchkeys to disregard the true 
line and claim a line further south as their boundary. 

You have heard tle evidence as to that old fence. It was there 
in 1868 or 1869, somewhere south of this. 

Judge DoonirrLe: Twenty-three feet, which is where Greeley’s 
line is. 

The Court: Greely establishes that line twenty-three feet south 
6—1421 
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of the central line—a line equidistant from the north and south 
lines of the quarter section. There was an old fence there. The 
witnesses say it was there as early as 1868 or 1869. Some of the 
posts were decayed where they entered the ground and some of the 
boards were old and partially decayed. The fence was not firm ; 
was shaken by the winds and sections of it now and then thrown 
down. ‘There is no evidence who occupied the lands on either side 

when it was erected. There is no evidence whether the 
114 __ boards and posts were old when they were put there, and it 

is for you to say, and you have no right to go outside of the 
evidence, whether the conditions were such as to justify the infer- 
ence that the owners of the land north and south of that fence agreed 
upon it as the true boundary line, without reference to the center 
line. If they did that, where is the evidence of it? You have got 
the fact that there was a fence there. It does not follow that 
because a fence has existed ten years or twenty years or forty 
years that 1t is going to control boundaries, unless something else 
exists to show that the parties on either side treated it as the true 
boundary, without reference to the actual boundary. 

If, for instance, Wilson on one side and Peck on the other dis- 
agreed as to the line be- ween them, and finally agreed upon a line 
represented by that fence, and the fence was accordingly built, that 
would establish it as the true line. Or, if Peck had lived on the 
north quarter and Wilson on the south quarter, with improvements 
there, cultivated these lands, and maintained the fence between 
them for a long while, that might authorize the presumption of an 
agreement that the fence should be the boundary line. 

I leave it to you to say whether these lands at that time were in 
a condition to make them of much practical use or value. 

Where lands are in such condition that they are of little practical 
use, or where some of them are owned by non-residents and some 

by residents, and one party makes a fence and the other 
115 si neglects it, pays no attention to it, it deserving no particular 

importance, as he is not cultivating his lands on the other 
side, that of itself would not justify a jury in saying that the fence 
established the correct line regardless of the true original line. 

You have no right to disregard the true boundary line unless you 
have an express agreement showing that the abutting proprietors 
changed it, or unless the facts are strong enough to fairly authorize 
the presumption that such an agreement was made. Now, what are 
the facts here to Justify the Jury in believing that the proprietors on 
both sides of the line ever agreed to that fence as a boundary line? 
Of course it requires both sides to make an agreement. One can- 
not lo it. One cannot change the true line without the consent of 
the other. No mere acquiescence—that is to say, mere silence or 
want of objection without regard to residence or other conditions— 
is sufficient to justify the jury in inferring that such agreement ex- 
ists. It is unsafe for a jury or a court to disregard the true line 
unless there is clear and satisfactory evidence supporting an agree- 
ment to establish a different line.” 


; 
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To each of which said several portions of said second charge to 
the jury counsel for the plaintiff then and there severally excepted. 


The counsel for the plaintiff requested the court to charge the 
jury and deliver to them eight several instructions, which are as 
follows: 


116 I. 


If the jury are satisfied from the evidence that after the convey- 
ance by the canal trustees of the northwest quarter of the northeast 
quarter of section 3, town. 38, range 14 to P. F. W. Peck, and of the 
north half of the southwest quarter of the northeast quarter, to 
Robert S. Wilson, they as owners in their lifetime, or their grantees, 
enclosed their premises, and as owners of abutting or adjoining 
premises, built the ancient fence described in the evidence many 
years before 1866, the date of the deed from Cleaver and wife to Ed- 
ward.and Michael F. Mekey of the south ten acres of the north- 
west quarter of the northeast quarter of said section, and that, after 
the building thereof, the several owners and their grantees of said 
adjoining and abutting enclosures occupied their several premises 
up to said fence as the actual boundary line between the adjoining 
premises, and that, after the said deed to Edward and Michael Me- 
Key, they took possession of and occupied the premises under their 
deed to the said fence as their southern boundary, and that the said 
Bowen, as the owner of the abutting premises south of said premises 
of the McKeys, also occupied his premises up to and according to 
said fence as the northern boundary of his sald premises, then the 
court instructs the jury, if satisfied of these facts, that, although there 
is no proof of an express agreement that said fence should be the 
line of division and true boundary between the premises, these facts 
are such evidence of the acts and acquiescence of the owners of the 
adjoining premises in relation to such fence as a boundary that the 

jury are warranted in implying and finding that such an 
117 =agreement or understanding did exist, and that said fence was 
built as the boundary line fence between said premises. 

That such agreement as to the practical location of a boundary 
line need not be in writing; that it may be by parol that it runs 
with the land and is binding upon all claiming under them; and 
the jury are further instructed, if they find these facts, that upon the 
record evidence in this case the title to the premises described in the 
declaration is tn the plaintiff, and he is entitled to recover in this 
suit, unless the jury shall aiso find under the further instruction of 
the court, that the plaintiff, or his father in lis lifetime, made either 
a common law or a statutory dedication of the premises for a public 
street. 


IT. 


That the deed put in evidence of Edward Meckey with George S. 
Bowen and others to the defendant, dated February, 1572, of his inter- 
est in the south 55 feet of the south 10 acres of the nortliwest quar- 
ter of the northeast quarter, being an undivided half, amounts to no 
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dedication as against his cotenant, the plaintiff in this suit, who 
was then a minor and non-resident. 


IIT. 


That the only proper course for the defendant to pursue where 
real estate is sought for public purposes as a street, which is held 
by minors as cotenants, is by proceedings to condemn, wherein 
minor heirs may be brought beforea court and have guardians duly 
appointed. 


118 AV. 


If the jury are satisfied from the evidence that at the time of the 
execution of said deed of dedication by Edward Mckey and George 
S. Bowen and others, in 1872, they and their grantors before them 
for many years and ever since the erection of the old fence described 
in the evidence had practically possessed, occupied, and cultivated 
the abutting premises upon each side of said fence as the practical 
boundary line between adjoining premises, the jury are warranted 
in finding and in the absence of any clear proof of an intention to 
do otherwise the jury are instructed to find that the said Edward 
MckKey, by said deed, intended to dedicate his interest in the south 
30 feet, as bounded on the south by said line fence, and that such 
deed would not amount to a common-law dedication of any part of 
the lands described in the declaration. 

. f 

The jury are further instructed if they are satisfied from the evi- 
dence that Mr. Greeley, in surveying and platting the subdivision, 
staked out the line of the street and each of the lots, including lot 
11 and lot 10, described in the declaration, and that the board of 
trustees approved said plat as thus surveyed and staked by Mr. 
Greeley, — no part of the lands in controvesy in this suit were dedi- 
cated by said plat for street purposes, that such plat having been 
duly approved by said board of trustees, the defendant is estopped 
by it, and the plaintiff is entitled to recover in this action. 


119 VI. 


That although the defendant was not made a formal party to the 
partition suit it became subject to the decree, which required the 
plat to be approved by the defendant; that the defendant, by acting 
under that decree and approving the plat made by the commissioners 
appointed by the State court in partition, became so far a party to 
the decree as to be estopped from denying that it is bound by it, and 
the plaintiff is entitled to recover. : 


VII. 


_ That the line of survey, as made by McClellan, locates the south 
line of the northwest quarter of the northeast quarter ten feet south 


> 
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of the line of the premises described in the declaration, and, which- 
ever theory of the surveyors be correct, the plaintiff, in the absence 
of any clear proof of an intention on his part to dedicate the prem- 
ises as a public street, is entitled to recover. 


VII. 


If the jury are satisfied from the evidence that after the defeudant 
entered upon the premises, in 1875, the premises remained unen- 
closed until about the commencement of the partition suit, mere 
acquiescence and non-action by the plaintiff after he became of age, 
in 1874, would not be sufficient to warrant the jury to find an inten- 

tion to dedicate the premises to public use. 
120 Which said several instructions thus praved for the court 
then and there refused to give; to which rulings and to each 
of them the plaintiff’s counsel then and there severally excepted. 

Thereupon the jury retired, and, after consideration, returned into 
court the following verdict: that “ the jury found the defendant not 
guilty.” 

Whereupon, afterwards, the plaintiff, by his counsel, moved to set 
aside said verdict and to grant the plaintiff a new trial, among 
others, upon the following grounds, to wit: 

lst. Because of error in the rulings of the court upon the trial, 
both in admitting and rejecting evidence. 

2nd. Because of errors in the charge as given to the jury. 

ord. Because of error in refusing to give the several instructions 
asked for by the plaintiff. 

4th. Because of error on the part of the court in refusing to re- 
quire the jury to find specially upon material questions of fact stated 
in writing by the plaintiff and requested by the plaintiff to be sub- 
mitted to the jury. 

5th. There is not suificient evidence to warrant the verdict, and 
especially to warrant the jury in finding a common-law dedication 

by the plaintiff of the premises in question. 
121 & 122 6th. The verdict is contrary to the law and evidence 
in the case. 

Whereupon the court overruled and denied said motion for a new 
trial; to the overruling and denying of which said motion counsel 
for the plaintiff then and there duly excepted. 

Thereupon the court rendered judgment upon said verdict in 
favor of the defendant and against the plaintiff; to the rendition of 
which said judgment the piaintiff then and there duly excepted. 

Now, inasmuch as the matters aforesaid do not appear of record, 
the plaintiff, by his counsel, presents this his bill of exceptions, and 
prays that the same may be signed and sealed by the court and 
made a part of the record in this cause, which is done accordingly. 

WALTER Q. GRESHAM, [seat.] 
Cirenit Judge. 


(Endorsed :) Filed Oct. 5, 1889. Wn. IL. Bradley, clerk. 
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123. Uwnirep STaTes oF AMERICA, a7 
Northern District of Illinois, {~~ ° 


The United States of America to the judges of the circuit court ot 
the United States for the northern district of Illinois, Greeting: 


Because in the record and proceedings, as also in the rendition 
of the judgment in a plea which is before you in said circuit 
court, between William D. Mckey, plaintiff, and Village of Hyde 
Park, defendant, in an action of ejectment, a manifest error hath 
happened, to the great damage of the said William D. Mclvey, plain- 
tiff, as by his complaint appears, and it being fit that the error, if 
any there has been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be given therein, that then, under your 
seal, distinctly and openly, vou send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October, A. D. 1889, in the 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States should 
be done. 

Witness the Hon. Melville W. Fuller, 
Chief Justice of the Supreme Court of the 
Seal of Circuit Court United States, this 18th day of September, in 
U. 8S. Northern the year of our Lord one thousand eight 
Dist., [linois,1855. hundred and eighty-nine, and of the Inde- 
pendence of the United States the 114th 
year. 
WM. H. BRADLEY, 
Clerk of the Circuit Court of the United States 
for the Northern District of Illinois. 


[Endorsed :] Supreme Court of the United States. William D. 
Mckey, plaintiff in error, vs. Village of Hyde Park, defendant in 
error. Writ of error. Copy deposited for the defendant in error 
in the clerk’s oilice U.S., northern district of Illinois. 


124. Uwnitrep STATEs oF AMERICA, 
Northern District of Illinois, 
To The Village of Hyde Park, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, A. D..1889, pursuant to a writ of 
error filed in the clerk’s oftice of the cireuit court of the United 
States for the northern district of Illinois, wherein William D. McKey 
is plaintiff in error and The Village of Hyde Park is defendant in 
error, to show cause, if any there be, why the jadgment in said writ 
of error mentioned should not be corrected aud speedy justice should 
not be done to the parties in that behalf. 
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Witness the Hon. Melville W. Fuller, Chief Justice and acting 
circuit justice 7th circuit, by request of Mr. Justice Harlan, this isth 
day of September, in the sear of our Lord one thousand eight hun- 
dred and eighty-nine. 

MELVILLE W. FULLER, 
Chief Justice & Acting Circuit Justice, Tih Cireuit. 


1243 [Endorsed :] 20448. 366. Supreme Court of the United 
States. William D. MckKey vs. The Viliage of Hyde Park. 
Citation to October term, A. D. 1889. 


Due service of the within citation acknowledged and accepted 
this 19th day of September, A. D. 1859, and the defendant consents 
to the writ of error therein mentioned being returnable at a Supreme 
Court of the United States to be holden at Washington on the see- 
ond (2nd) Monday of October, A. D. 1589. 

HENRY V. FREEMAN anp 
JAMES R. MANN, 
Counsel for Def't. 


125 In the Supreme Court of the United States. 


Wiiiiam D. Mckey, PII in Error, 
US, 


Tne Vinttace or Hype Park, Def’t in Error. 


And now comes the plaintiff, by J. R. Doolittle, his attorney, and 
assigns for error in the court below, appearing upon the record, and 
prays for the reversal of the judgment of the court below the fol- 
lowing errors: 

Ist. Because of error in the rulings of the court upon the trial, 
both in admitting and rejecting evidence; to which rulings the 
plaintiff, by his counsel, duly excepted. 

2nd. Because of errors in the charge of the judge to the jury in 
the court below; to which rulings the plaintiff, by his counsel, duly 
excepted. 

ord. Because of error of the judge in refusing to give to the jury 
the several instructions asked for by the plaintiff; to which several 
rulings the plaintiff, by his counsel, then and there duly excepted, 

4th. Because of error on the part of the court below in refusing 
to require the jury to find specially upon certain material questions 
of iact stated in writing by the plaintiff and requested by the 
plaintiff to be submitted to the jury. 

oth. Because there is not evidence sufficient to warrant the ver- 
dict, and especially to warrant the jury in finding a common-law 
dedication by the plaintiff of the premises in question for a public 

street. | 
126 6th. Because the verdict is contrary to the law and evi- 
dence in the case. 
J. R. DOOLITTLE, 
Alt’y for Pf in Lrror. 


4S WILLIAM D. MCKEY VS. THE VILLAGE OF HYDE PARK. 


127 Supreme Court of the United States. October Term, 1889. 


WitxiiamM D. MckKey, Plaintiff in Error, 
US. No. 1421. 


Tue Vitiace or Hype Park, Defendant in Error. 


In error to the circuit court of the United States for the northern 
district of Illinois. Filed October 19, 1889. 


It is hereby stipulated to submit the above-entitled cause upon 
printed arguments under rule 20, within the first ninety days of this 
term. 

It is further stipulated, and both parties, under the provisions of 
section 9 of rule 10, do hereby designate, as the parts of the record 
to be printed by the clerk of this court the following, viz: 


128 I. 


The pleadings—that is, the declaration and plea—which on the 
clerk’s index sent to attorney for plaintiff in error are numbered 6 
and 9. 

Il. 


The order empanelling the jury, and the verdict, which on said 
index are numbered 18 and 29. 


IIT. 
The judgment, which is numbered 30. 
IV. 


The bill of exceptions entire, which is numbered 40} to 121, in- 
clusive, on said index. 
V. 


The assignment of errors, which is number 125 upon said index. 
All other parts of the :ecord may be omitted in printing as deemed 
unnecessary by either party to the consideration of the points 
129 in controversy. 
Chicago, December 5 D, 1889. 
J. R. DOOLITTLE, 
Attorney for PU if in Error. 
JAS. H. ROBERTS, 
Att’y for Def’t in Error. 
FRANK HUTCHINSON, Of Counsel. 


130 | Endorsed :] Supreme Court U.S. October term, 1889. No. 
1421. Wm. D. MckKey, pl’ff in error, vs. The Village of Hyde 

Park. Stipulation to submit under 20th rule and as to printing 
record. 

[Stamped:] Office Supreme Court U. 8S. Filed Dec. 7, 1889. 
James H. McKenney, clerk. , 

Endorsed on cover: N. Illinois C.C. U.S. No. 1421. William 
D. McKey, plaintiff in error, vs. The Village of Hyde Park. Filed 
October i9, 1889. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, A. D. 1889. 
No. 1421. 


WILLIA AY} [). McKEY. | Error te the Cirenit 

Panty in Error, J court of the United 

States for the North- 

THE VILLAGE OF HYDE PARK, ote Dutriet of En 
rieis 


Defendant in Error. | 
BRIEF AND ARGUMENT FOR PLAINTIFF IN) ERROR. 


J. R. DOOLITTLE. 


ATTORNEY AND OF COUNSEL FOR THE PLAINTIFF IN ERROR 


BARNARD 4&4 GUNTHORP. LAW FPRINTER SS. CHICAGO 


oupreme Court of the United States, 


OCTOBER TERM, A. D. 1889. 


No. 1421. 


WILLIAM D. MecKEY, 


ae . Error to the Cirenit 
Plaintiff in Error, 


Court of the United 
States for the North- 
ern District of Lili 


vs. 


THE VILLAGE OF HYDE PARK, 


“ . nois 
Defendant in Error. 


>>. - 


STATEMENT. 


The plaintiff in error brought an action in ejectment in 
the court below against the defendant to recover posses- 
sion of all of lot 11, with 20,58, feet front on the Grand 
boulevard; and the south part of lot ro, being a strip 
about two and one-half feet wide off from the south side 
of said lot 10. (See Map, Ex. “«D”; Rec., meaning 
printed record, 64.) The land in dispute, in all, fronts 
west twenty-three feet on the Grand boulevard, and runs 
east to an alley 150 feet, and is worth over $5,090. 

The contention upon the trial was nol about the title to 
the land. That was conceded to be in the plaintiff, in fee 
simple; wz/ess, by his own acts or acquiescence, or by the 


acts and acquiescence of his ancestor, agents or co-tenants, 


ee ee ed ~~ 


a common law dedication had been made to the village of 
Hyde Park of an casement in the land, to use it as a part of 
a public street. The village assumed to do so in 1573, 
and still continues to do so without authority, and unlaw- 
fully, as the plaintiff claims. 

One of the questions, perhaps the main question in the 
case, as we shall see, turns therefore upon the question of 
a common law dedication. For a clear understanding of 


the case, it is proper to state with some detail the 


ScurcE AND History or THE TITLE, AND OF THE Pos.- 


SESSION. 


On the tenth of May, 1849, the Trustees of the Illinois 
and Michigan Canal (Rec., 10, 11), having perfect 
title to the whole of Sec. 3, T. 38, R. 14, in Cook county, 
sold to P. F. W. Peck, the north-west quarter of the 
north-east quarter, described as (we quote the words of 
the certificate of sale) “containing forty acres, more or 
‘less, at the rate of fifteen dollars per acre, amounting to 
“‘ $600,” and executed to him a deed May 26, 1853. 
(Rec., 10, 11.) 

By a connected chain of title from Peck (Rec., 10), 
the soutn ten acres of the Peck tract which embraces the 
land in dispute, was conveyed June, 1866, to Edward 
McKey and Michael F. McKey as tenants in common. 
Michael F. McKey was the father of the plaintiff. Both 
grantees resided at Janesville and were citizens of Wis- 
consin. In 1868, Michael F. McKey died intestate, leav- 
ing no widow but leaving the plaintiff, then only fifteen 
years of age, two brothers and one sister still younger 
than himself, as his only heirs, tenants in common with 
Edward McKey of the ten acres. Ilis death occurred 


five years before any claim was made to the use of the 
land in question by the defendant for a street, or, to take 
possession of it for that purpose. (Rec., 21, 22, see 
testimony of Henry McKey.) 

The canal trustees, about two years after the sale and 
about one year before the deed to Peck (Ree., 12), sold 
to Robert S. Wilson and William B. Egan, the land ad- 
joining on the south, to the land sold to Peck. The Wil- 
son and Egan tract was designated as the north one-half 
of the south-west quarter of the north-east quarter of the 
section (quoting the language of the certificate), “ con- 
“taining Ig and 31/100 acres, more or less, at the rate of 
“ $50 per acre, amounting to $465.50.” 

It was admitted on the trial, that George S. Bowen still 
held the title to this last described land by mesne convey- 
ances from Wilson & Egan. (Rece., 12.) He held it at 
the time of, and before the purchase by Edward and 
Michael McKey, in 1866, of the ten acre lot north of it. 
The immediate grantors of the McKeys was Cleaver and 


wife. 


THERE WAS A. Division FENCE ERECTED BETWEEN 


THESE TRACTS. 


Both tracts of land had long been enclosed. There 
was a fence between the Cleaver or McKey lot, and the 
Bowen lot, which had existed many years before 1566 
(Rec., 7-9.) Precisely how long does not appear, nor 
does it appear by whom the dzzsvon fence was built. 

It was admitted on the trial, that both Peck, who pur- 
chased the land on the north side in 1849, and took his 


deed in 1853, and Robert Wilson. whe purchased the land 
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on the south side, in 1852, and took his deed in April, 1857, 
were dead. (Rec., p. 27.) 

No witnesses were called to state who built the fence 
or when it was built. Both of the original grantees were 
dead (Rec., 27), but all the witnesses stated that it was 
a board fence, built upon cedar posts. One witness saw 
it as early as 1865 or 6, and itwas at that time an old 
fence. (Rec., 7.) Another one saw it in 1869. (Rec., 
7-) The fence was then so old and the cedar posts were 
so rottcn that the wind would blow it down, three or four 
lengths at a time. (Rec., 8.) It was a straight fence, run- 
ning through from the Grand boulevard to Vincennes 
avenue. 

Courts take judicial notice of the ordinary laws of na-, 
ture. The time necessary for the decay of the ordinary 
cedar fence posts is from twelve to fifteen or even twenty 
years, before rotting off at the surface of the ground. 
According to common human experience, that fence must 
have been built at least twelve or fifteen years before 
1860, or, as early as 1854 to 1857. 

While the proof does not show the exact time when, nor the 
persons by whom this ancient fence was actually built, yet 
the presumption from the operation of natural law is so 
strong as to amount to a reasonable certainty that the 
time must have been not many years after the deed by 
the canal trustees to Peck, which was dated May 26,’ 
1853, the first purchaser of the tract on the north, and 
immediately after the deed to Wilson and Egan, the first 
purchasers of the tract on the south. 

The certificate was dated May 14, 1852, but the deed 
T 


to Wilson was dated April 1, 1857. he law of the 


State of Illinois provided: 


) 


‘When two or more persons shall have lands adjoining, 
“ each of them shall make and maintain a just proportion 
“ of the division fence between them, except the owner 
“ of either of the adjoining lands shall chocse to let such 
“ land lie open.” (Gross’ Statutes of Illinois, 1569, page 
343, Sec. 20.) 

All the witnesses say that down to 1573, the time when 
the defendant by its agent broke the enclosure, and re- 
moved the fence in question, the lands on both sides of it 
were always, as long as known by any witness, kept en- 
closed. This fence between the land conveyed to Peck 
and his grantees, and the land conveyed to Wilson and 
Egan and their grantees, was actually used as a division 
fence, the lands north being used for pasturage, and the 
land on the south as a vegetable garden. (Rec., 7, 8, 9.) 

The strong presumption, therefore, from the rotted con- 
dition of the division fence is, that it was built there by the 
original purchasers from the canal trustees, as a division 
fence under the statute between their adjoining lands. 

Both tracts bounding west on the Grand Boulevard, 
the most northeriy, being nearer the center of Chicago, 
was the most valuable and was purchased first. It was 
purchased at the canal trustees’ sale of 1849, at $15 per 
acre. The southern one was purchased at the sale three 
years after, in 1852, but the value of it was then $50 
per acre. It is not to be presumed that land of so great 
actual, and still greater prospective value, would be suf- 
fered to be occupied and fenced by squatters or by strang- 
ers, as intimated in the charge of the learned judge in the 
court below, as we shall see hereafter. 

As the fence in quesiion was built of boards on cedar 
posts, which in 1869 had already become so rotten that 
the wind breaking off the posts would blow it down three 
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or four lengths at a time, the presumption from the course 
of nature amounts to a moral certainty that it was built at 
least fifteen years before, built as early as 1854, and there- 
fore was built by the original purchasers from the canal 
trustees as a division fence between their adjoining prem- 
ises, as they were bound to do by law, if they did not 


suffer them to lie open, as they did not. 


SHORTAGE. 


Another important fact is: the quarter section was un- 
derstood to be, and when sold by the trustees was sold 
as short, north and south. The north part was more 
valuable, because it approached the city. It was sold 
first, and sold by acres. It is claimed the trustees thereby 
intended to throw the shortage south; that they did not 
intend to-follow the government rule of survey, which 
throws the shortage north. For the purpose of showing 
this intention on the part of the trustees, the plainuff put 
in evidence the trustees’ sales of the whole of section 3. 
(Rec., 11, 12, 13, 14 and Plat, p. 144.) 

The expert testimony of Mr. Greeley, and his assistants, 
who surveyed and staked the plat of « McKey’s Addition 
“to Hyde Park,” hereafter mentioned, who were called 
as witnesses for the plaintiff, and the expert testimony of 
the surveyor, and his assistants, who run the line of the 
street for the defendant in 1873, and who were called as 
witnesses for the defendant, cover many pages of the rec- 
ord, from page 9g to page 21, inclusive, and from page 
24 to page 27, inclusive. 

A careful examination will show, however, that be- 
tween these expert witnesses there was no disagreement 
in actual measurements upon the ground. They differed 
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only as to the /rue theory of survey. If Mr. Greeley was 
right in theory, the true line between the tracts was 
where the ancient fence stood, and the line upon which 
he platted « McKey’s Addition” for the state Circuit 
court was correct. If the theory of the surveyor of Hyde 
Park, who opened the street, was correct, then the line of 
division would be twenty-three feet further north. 

Without now stopping to inguire whether the theory of 
survey adopted by Mr. Greeley was legal or not, it ap- 
peared from his testimony that upona survey which gave 
full distance north and south along the boulevard to the 
land sold to Peck, the line of division was found by him 
to be exactly where this ancient fence actually stood in 
1873, and had stood for nearly twenty years, before it 
was removed by the defendant. 

If his mode of survey was right, the fence was not only 
an anciently established division fence, presumed to have 
been built by the parties between their adjoining lands, 
but it was more; it was the true line of boundary. But 
for the present it is enough to say that the presumptica is, 
that as Peck bought and paid for full forty acres, and as 
its value depended much on its extension north and south, 
and as Wilson and Egan bought and paid for only 19 3,1, 
instead of 20 acres, there is every reason to believe that 
in building the division fence, the adjoining proprietors 
accepted as correct a survey made by some surveyor at that 
time upon the same cqguitable principle adopted by Mr. 
Greeley in his survey, viz: lo give to cach party the land 
intended to be sold, purchased and paid for, especially in 
measurements norlh and south, to and from the city of 


4 hicavo. 
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In the absence of proof of such a survey when the 
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fence was built, and of actual proof of an agreement to 
make that fence the boundary line, the fact of its Aaving 
stood there and having been acquiesced in and practically 
used as such for nearly twenty years, raises a strong pre- 
sumption of such practical survey and location of it asa 
boundary line, between them. 


Having traced at some length the history of the title 
and possession of the adjoining premises from the pur- 
chase of the north tract by Peck in 1849, and of the south 
tract by Wilson and Egan in 1853, for twenty years down 
to 1873, before any claim for a street was made by the 
village of Hyde Park, we stop for a moment to inquire 
as to the exact condition of its title and possession, at that 
time when the claim was first made. 


Edward McKey, who purchased and took possession of 
the north part as tenant in common with Michael McKey, 
was still living, but in very feeble health, with his family 
in Janesville, Wisconsin. His brother Michael, who 
resided there also, had died, intestate, in 1868. The 
plaintiff in this suit, his eldest son, was still a minor, resid- 
ing also at Janesville with his younger brothers and one 
sister, all minors, and sole heirs-at-law of Michae 
McKey. 

In 1873 the defendant, without any authority of law, 
except the deed of Edward McKey, the co-tenant of the 
plaintiff, entered upon the p.emises, took exclusive pos- 
session thereof and removed the fence between the 


adjoining premises, and opened a street sixty-six feet 


wide. But instead of placing the center line of the street 


where the division fence stood, it lor ated it twenty-three 
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feet north of it. It removed the fence and placed it instead 
of thirty-three feet south, only ten feet south upon Bowen's 
land, and set it up there, as the south line of a street, 
sixty-six feet wide; and, it surveyed and staked out a line 
across the McKey premises, east of the Grand boulevard, 
fifty-six feet north of the old fence, instead of thirty-three 
feet; and it thereby took wrongfully as against the 
plaintiff and the minor co-heirs of Michael F. McKey, pos- 
session of the same (being the premises in question in this 
suit); and it has continued to hold and use the same, 
without any authority of law against them exclusively, for 
Street purposes. 

Thereby, as claimed by the plaintiff in error, without 
any compensation, and without any authority of law, as 
against him, the defendant, the village of Hyde Park has 
taken a strip of land not orly thirty-three feet wide—the 
one-half of the usual width of a street—but fifty-six feet 
wide. It is for this twenty-three foot strip over and above 
the thirty-three feet or one-half the width of a street that 
this suit is brought. 

As against the plaintiff, a minor and non-resident, 
the defendant unlawfully and without anv authority 
took possession of this land. The enclosure was broken. 
The division fence was removed and the whole Me Key 
ten acres was thrown open to the common. It remained 
open until 1880—for a period of about seven years—until 
after proceedings were commenced in partition in the 
State court hereafter mentioned, the plaintiff during all 
that ume being a non-resident. The only semblance of 
authority was the deed of Edward McKey, one tenant in 
common. (Rec., 27.) 

Under objection by the plaintiff, a deed was put in eVi- 


dence, dated March, 1873, by which Edward McKey, 
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tenant in common with the plaintiff, and the then other 
minor heirs of Michael McKey, joined in a deed with 
George S. Bowen, the owner and occupant of the tract 
south of said fence, by which they quitclaimed the north 
thirty-three feet of the south tract, described as the north 
half of the south-west quarter of the north-east quarter, 
and the south thirty-three feet of the south ten acres of 
the north-west quarter of the north-east quarter of said 
section then lying west of Vincennes avenue, for the pur- 
pose of a street or highway. This quitclaim was exe- 
cuted before the defendant, by its agents, entered upon 
the premises and removed said fence. 

This deed from Edward McKey was objected to by 
the plainuff’s counsel, as containing no legal authority 
from the plaintiff; but it was received under objection. 

We do not discuss the exception to that ruling now. 
We simply remark in passing, that Edward McKey and 
George S. Bowen, who joined in said quitclaim deed, had 
occupied the lands up to said fence as the accepted bound- 
ary line between adjoining premises from 1866 to 1873, 
as they had been for along time before occupied by their 
several grantors, they are therefore to be presumed to 
have deeded the lands according to their actual posses- 
sion—according to the boundary as it had been practically 
located by saic division fence, for nearly twenty years by 
them and by their grantors. 

And, even if Edward Mchey, the tenant incommon with 
the plaintiff, had power to bind him, which we deny, there is 
nothing inthis deed to show that Edward McKhey intended 
lo change the boundary line of the land, and place tt twenty - 
three feet north of the boundary line fence, as it was then 
practically located. 


li 


But whatever 2/s intentions may have been, we claim, 
and shali attempt hereafter to show, that he had no legal 
authority by any deed of his, to affect the rights of the 
plaintiff, then a minor, or of his infant co-heirs, and co- 


tenants. 
No ConpeEMNATION PROCEEDINGS. 


We repeat, the defeadant, the village of Hyde Park, 
took no legal steps to condemn the lands in order to open 
the same as a street. But against the plaintiff, and the 
other heirs of Michael MchKey, it made a simple trespass. 
It broke the close, ousted them, took exclusive possession, 
removed the fence and threw the lands open to common. 

There was no necessity for any such high-handed 
measures. The law provided a way for taking the prop. 
erty of minors, co-tenants, and opening a street. The dam- 
ages could be paid by assessing them upon the lands 
benefited. It specially points out the way in which the 
lands of minors could be taken, by making them parties 
and appointing guardians ed “fem. There was no neces- 
sity for thus taking the law into their own lands. — Al- 
though non-residents, and minors, that would not prevent 
proceedings against them, if properly taken; and that did 
not justify their illegal acts. Sec 2, Chap. 47, Statutes of 


ICS . 


[linois, on Eminent Domain, provi 


«That in all cases where the right to take private prop. 


erty for public use without the owner’s consent,” ete., 
* * * “and the compensation to be paid,” etc., 
* * * “can not be agreed upon by the parties inter- 


ested, or in case the owner of the preperty is incapable 
of consenting, or his name and residence is unknown, or 
he is a non-resident of the state, it shall be lawful for the 
party authorized to take,” ete. * * * “to apply tothe 
judge of the Circuit or County court either in vacation or 
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term time, where the said property or any part thereof is 
situate, by filing with the clerk a petition setting forth 
by reference his or their authority in the premises, the 
purpose for which said property is sought to be taken 
or damaged, a description of the property, the. names of 
all persons interested therein as owners or otherwise, as 
appearing of record if known, or if not known, stating 
that fact and praying such judge to cause the compensa- 
tion to be paid to the owner to be assessed. If the pro- 
ceedings seek to affect the property of persons under 
guardianship the guardians, or conservators of persons 
having conservators, shall be made parties defendant, 
and if of married women their husbands shall also be 
made parties.” 


DEATH BROUGHT A NEw COMPLICATION. 


Edward McKey, who became a serious invalid in 1872, 
died in 1875, intesiate, leaving a widow and eight heirs- 
at-law, some of full age, but several were minors. His 
undivided half of the land held by him descended to them 


as tenaats in common. (Rec., 21.) 


This land remained unenclosed and open to the com- 
mon, held by the heirs of Michael F. McKey and Edward 
McKey as tenants in common, several mincrs among 
them, until 1r88o. 

At that time, seven years after the enclosure was re- 
moved by the defendant, while the partition proceedings 
hereinafter mentioned were pending, one English rented 
and occupied the McKey ten acres for a vegetable gar- 
den, pending the partition. He partially re-enclosed the 
premises, not by an exact or regular fence, but by string- 
ing some barb wire where a few small oak trees were 
chopped down to make posts, in order to keep cattle off 
from his garden. That such wire fence was close along 


the north edge of the street as opened. (Rec., 29.) 


— 
we 


The plaintiff put in evidence the original decree of the 
Circuit court of Cook county, in chancery, ordering, 
among other things, a partition of the McKey ten-acre 
tract. It appeared that all the parties interested in the 
same were properly brought before the court. Rec., 22.) 

The plaintiff put in evidence, also, the final decree of 
October, 1882, and as a part thereof, the plat or map of 
McKey’s addition to Hyde Park; which said map or 
plat, by the direction of said court, had been submitted 
to the president and board of trustees of the village of 
Hyde Park for their approval, and which was duly ap- 
proved by them, and, being so approved by them, was 
acted upon and approved by the said court in its said 
final decree, and was made a part thereof. (See Exhibit 
« D,” pp. 5, 6, 64 of record. ) 

By such decree, lots 10 and 11 in block 1, the subject- 
matter of this suit, were allotted, set off and assigned in 
severalty to the plaintiff. (Rec., 22.) 

Mr. Henry McKey, of the late law firm of Doolittle & 
McKey, a son of Edward McKey and one of his heirs at 
law, conducted the partition suit. He was called as a wit- 
ness both by the plaintiff below and also by the defendant 
on the trial. A concise, yet clear and full statement of 
his testimony is very important; as one of the main ques- 
tions in this case, viz: the question of a common law ded- 
ication, depends very much upon it, as_ will be seen here- 
after. 

When called for the plaintiff, he testified (Rec., 21): 
That Michael F. McKey, one of the grantees in the deed 
(from Cleaver and wife) introduced in evidence, died in- 
testate in Janesville, Wisconsin, on the rgth day of De- 
cember, 1868, leaving no widow or descendants of de- 


ceased children, but leaving him surviving, as his only 


et amma seme = 
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heirs at law, William D. McKey, the plaintiff in this case, 
who became of age in September, 1874; Thomas F 
McKey, who became of age in February, 1877; George 
M. McKey, who became of age in February, 1879, and 
Harriet McKey (now Harriet McKey Smith), who be- 
came of age by the laws of Illinois in 1879, being then 
eighteen years of age. 

That Edward McKey (the other grantee in the deed 

from Cleaver) died intestate on the ryth day of August, 
1875. leaving him surviving his widow, Ilarriet McKey, 
and eight children; two of these children having since 
died, Maud, who died on the 25th of May, 1878, seven 
years of age, and John M., who died on the 7th day of 
June, 1881, who came of age on the 14th day of August, 
1879; he died intestate, and was never married. The ” 
surviving children of Edward McKey who are still living 
are, Mary M. Stevens, who was of age when her father 
died; Henry McKey (the witness), who was of age when 
his father died; Gertrude H. Barbour, who was of age 
when her father died; Edward Lb. McNey, who was of 
age when his father died, being twenty-three years old: 
Harriet M. Tuthill, who was not of age by the laws of 
Wisconsin, where she lived, but was of age by the laws 
of Illinois when her father died, being then nineteen 
years of age, and Richard M. McKey, whe will become 
of age in August, 1889. 

That Edward McKey left no heirs but those named, » 
and no descendants of deceased children. 

He further testified that Michael F. MceKey and Ed- 
ward McKey (the grantees in the deed from Cleaver). 
and all of thetr descendants, except the witness, lived in 
Janesville, Wisconsin; that the plautify in this suit, al- 
ways lived there until two or three months before the trial 


below, when he removed to Hyde Park. 


The above statement of his testimony is almost ver- 
batim from the printed record, page 21. 


When called as a witness on behalf of the defendant, 


= to establish a common law dedication (Rec., 27, 28, 29, 
° ‘ ‘59, 31); Mr. MeKey testified that he was tn Chicago in 


1873; that his father, LKdward MeKey, was then living; 
that at the time of his death, his father owned an un- 
divided half interest in the McKey tract; (het the wit- 
ness had visiled the premises in giestion several times with 
his father, during the later years of his life. 

Without now arguing the question of the legality of 
this evidence, it is proper to state that the counsel for the 
plaintiff objected to all testimony tending to show by the 
declaration or acts of the said Edward McKey, anything 
like a common law dedication, for the reason that Mi- 
chael F. McKey, the ancestor of the plaintiff, died in 
1868, five years before the street was claimed by the de- 
fendant, and because the plainuff was a minor and had 
not become a resident of Chicago until 1858. The court 
overruled the. objection; to which ruling the plaintiff's 
counsel excepted, 

/ Under this ruling of the court, the witness further tes- 
tified, that Ze (fhe zweilness) understood that the street was 
lo be run through this property: that he (the witness) was 
there at the time, and saw them tearing down the fence, 
which had been proven to exist (by the other witnesses) ,and 
taking possession of the property as he (the witness) sup- 
posed for a strect; Uiat he then noticed that the center 
line of the street was put considerably north of that fence, 
that the street was then located where it now runs. They 
took possession of the land fora street. They did not 

lay out the exact lines. Witness never saw it staked out, 


but what appeared to be the center of the street was very 
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much north of the fence. Witness supposed it was to be 
a sixty-six foot street, and had no doubt thata part of the 
land in controversy in this case was included within the 
street at that time. Witness was satisfied that the street, 
as then laid out, coincided with the street as now laid out, 
but did not feel competent to swear to it exactly. 

Witness made no objection to the opening of the street tx 
that way, at that time, or for a number of years after- 


wards. 


PAYMENT oF TAXES. 


In regard to the payment of taxes on this property for 
a number of years both before and after the date of 1873. 
Mr. Mekey testified that he did not furnish the money for 
the payment of the taxes, but he acted as the fiscal agent 
who took the money ; that he handled the money, and wave 
wor a check to the tax office. That he paid the taxes as 
agent of that properiy from 1873, until and including 
1887. 

He further testified, that zvhen he sax the street opencd 
he (the witness) supposed it was all right; that it was 
opened on the right line, and that the fence was wrong. He 
knew nothing about it at all, but noticed that they did nol 
follow the f-nce as the center of the street. Witness sup- 
posed there was a mistake, and that the land was not 
fenced right, BUT NEVER SAID ANYTHING ABOUT IT, and 
never discovered the actual condition of things until in con- 
ducting the partition suit, when Mr. Greeley, the surveyor. 
told him of this error. (Rec., 28, 29, 30. ) 

This court will please bear in mind the important fact 
that the plat of “McKey’s Addition” was approved by 


the president and board of trustees of Hyde Park, Oc- 


tober 8, 1882. (See approval on the plat, Ex. D.) 
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And the no less important fact that the Circuit court, 
in the proceedings in partition required the plat to be 
submitted to the president and board of trustees of the 
Village of Hyde Park for their approval, and that such 
approval by them was submitted to said court before en- 
tering a final decree of partition, and such approval was 
made the basis of and a part of the decree. (Ree., 5, 6.) 

Mr. McKey, the witness, further testified oa behalf of 
the defendant, that lots in that addition (Ree., 23), 
were sold, and the deeds were made to the parties by de- 
scribing the lot, and containing the condition that the war- 
ranty in the deed would not extend to any portion of the 
lot claimed by the Village of Ilyde Park as a street; and 
he also testified that these purchasers had since gone on 
and built their fences on the present line of the street, (as 
claimed by the defendant.) It appeared by the testi- 
mony of the witnesses that they built houses also. 

It was admitted on the trial below that the reser- 
vation in the deed of conveyance of the lots was as fel- 
lows (Rec., 30): 

‘This deed shall not be construed to warrant the south 
“twenty-three feet of the above described lot as against 
“any claim of the Village of Hyde Park for street pur- 
‘ noses.” 

On his cross-examination by the plaintiffs counsel, 
(Rec., 28, 20}, Mr. McKey further testified that, in his 
opinion, no act had been done by any one of the McKey 
heirs to recognize the the street as claimed by the village 
of Hyde Park since the date of the final decree in parti- 
tion, October 6, 1882; that since the land was partitioned 
he, (the witness) had had the entire management of it, 
all the parties except two being non-residents. That he 
had constantly brought up this question (of the street) 


1s 


before the village of Hyde Park. That he had filed a 
petition and had interviews with them a great many times. 
That a dozen or more lots had been sold. Parties would 
come to witness to buy. They did not desire to sell on ac- 
count of this question about the street, but people would 
offer to buy and run the risk of the street. 

Mr. McKey further testified, (Rec., 29) that a/ler 
tearing down the fence tn 1873, the land remained open 
just as it was left by the village authorities, until one Fohi 
English took tt and put some sort of an irregular wire en- 
closure along the south side. Wioetness could not now state 
whether tt followed the line of the street or not. The posts 
he remembered were simply pieces of oak trees; this was 
m ISSO; there were small oak trees ona part of the land 
and he made fence posts of them, which only remained until 
the partition. English fenced it in. When the land was 
partitioned in 1882 he left. English was there during all 
the partition procecdings, and rented on asmall rent. 

Witness testified that during all that time after the 
opening of the street (in 1873) until the fall of 1888, Will- 
tam 2. Mchey, the plaintiff in this suit, was a resident of 
the State of Wrsconsin. Ile came of age Scplember, 1874, 
aftcr the opening of the strectand the tearing down of the 
fence. 

Witness had no recollection of Edward Mchcy being upon 
the land after 1872. 

In 1872 Edward McKey was in Chicago a good deal; 
his health was bad, and had been for a good many years, 
during the summer. He lost a building: in the big fire 
(October, 1871), and was rebuilding in 1872, but his 
health was pretty bad. After that was finished he sel- 
dom came to Chicago. He used to run down htre in 
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1872, after the big fire, and ask witness to go with him to 
different lands he was interested in; that was the way wit- 
ness happened to be down there. After his building was 
finished he seldom came to Chicago to stay more than 
a day; have no recollection of his being there after 1873. 

Witness further testified ‘haf gist street was occupied by 
the village when the partition proceedings were commenced, 
but at that time witness thought it was all right. The 
Village of Hyde Park was not mide a party to these pro- 
ceedings. 

Witness knew about the deed of dedication from Ed- 
ward McKey to the Village of Hyde Park, but did not 
know as he had anything to do with it himself, although 
he knew there was such a deed given. (Ree., 30.) Ad 
that time he was reading law, and he was not the agent in 
general of his father; his father at that time did not have 
any special agent. 

The deeds (of lots in McKey’s Addition), while they 
did not warrant the south twenty-three feet of the lots as 
sold, embraced that twenty-three feet in the description of 
the lot. 

Upon this point, as to these deeds, in answer to a ques- 
tion by the court below to the plaintiff's counsel, during 
the trial, Judge Doouirr_e, counsel! for the plaintiff, said: 
«“ T think the deed is our act, and that shows for itself that 
‘we deeded tlic street, but would not warrant it. We 
‘“ warranted the rest of the lot, but would not warrant 
“that portion of it claimed for a street, because there was 


99 


“a fight about it. 
Mr. McKey was recalled as a witness for the plaint- 
iff, and testified that prior to the subdivision by partition, 


the taxes were paid upon the land under the description 
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of the south ten acres of the N. W. 1 of the N. E. 4 of 
Section 3, lying west of Vincennes avenue. That ts the 
way the tax receipts ran every year down to the time of 
partition. After the partition the taxes were paid down to 
and inclusive of 1887 , under the lot description, including 
lot 1z. “1 have the tax receipts for lot 11 from the time 
“of partition to 1887, inclusive.” But no taxes were paid 
upon the thirty-three feet marked as street on the plat of 
subdivision. (Rec., 31.) 

It was admitted by counsel for the defendant on the 
trial below that @// assessments on the McKey property on 
gist street had been contested, but all assessments on other 
streets had been paid. (Rec., 31.) It was also admitted 
that the houses built on 41st street had been built since 
1882, the time of partition, and that none of them were 
built by the McKey heirs, but were built by the pur- 
chasers from the McKey estate. (Rec., 26.) 

The property in controversy is worth more than $5,000. 

The bill of exceptions contains all the testimony offered 
on the trial by both parties. (Rec., 31.) 

There was no proof given by the defendant on the trial 
lo show any acquiescence in a common law dedication of the 
premises beyond what ts contained in the testimony of Mr. 
Mechey and the deed of Edward Mchey, above mentionad. 

We have therefore set out in full all of his testimony 
which bears upon these questions, in order that this court 
may be fully prepared for the consideration of the ques- 
tions discussed in our argument hereafter. Nowhere in 
the evidence does there appear any act or declaration of 
the plaintiff in this suit, tending to show any intention to 
make a common law dedication of the premises in 
question for street purposes, after he became of age in 
1874. Ilis father died in 1868, five years before the 


street was claimed by the defendant. 


ASSIGNMENT OF ERRORS. 
a 


The court erred in parts of the firs¢ and second charges 
to the jury; to which several parts the plaintiff, by his 
counsel, severally and duly excepted. They are set out 


on pages 39 to 43, inclusive, of the printed record. 


I]. 


The court erred in refusing to give to the jury, as 
requested by the plaintiff’s counsel, the eight several in- 
structions, which are set out in the record on pages 43 


to 45, inclusive. 
ill. 


The court erred in denying the motion to set aside 
the verdict, and in the rendition of said judgment, as 


set out on page 45 of the record. 


AF 
The court erred in its rulings upon the trial, both in 
admitting and rejecting evidence; to which several 
rulings the plaintiff, by his counsel, duly excepted, as ap- 


pears on pages 23. 24, 27, 28, 29, of the record. 


V. 

The court erred in refusing to require the jury to 
find specially upon certain material questions of fact, 
stated in writing by the plaintiff's counsel, and requested 
by him to be submitted to the jury; as appears on pages 


30, 31, of the record. 
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ARGUMENT. 


ie 


THERE IS NO SUFFICIENT EVIDENCE IN THE CASE TO WAR- 


RANT THE JURY TO FIND AS AGAINST THE PLAINTIFF A 


COMMON LAW DEDICATION OF THE PREMISES CLAIMED 


FOR A STREET. 


The bill of exceptions certifies that it contains all the 
testimony offered on the trial of the cause by either of the 


parties. (Rec., 31.) This enables us to present this 


question as matter of law, as upon demurrer to the evi- 


dence. The same question was presented to the court 


below on a motion to set aside the verdict. (Rec., 45.) 


We quote as follows: 


“ The plaintiff, by his counsel, moved to set aside the 


“ verdict and to grant the plaintiff a new trial.” “ Be- 


“cause there is not sufficient evidence to warrant the ver- 
“dict, and especially to warrant the jury in finding a com- 
“ mon law dedication by the plaintiff of the premises tn 
“ question.” 

The same question is raised by the plaintiff’s exception 
to a part of the charge, upon the subject of common law 
dedication (Rec., 41), which is as follows: 


“ The plaintiff became of age in 1874, and if the vil- 
“lage of Hyde Park took possession of this strip of land yaa 
“in 1873, and he knew of that possession, and the con- 
“tinued use and improvement of the street, and made no 
“objection; if, with full knowledge of everything that 
“was done from 1874, when he was of age, until Mr. 
“Greeley informed him for the first time that he was 


“owner, or part owner, of the twenty-three feet, then he 
“cannot recover as against the village of Hyde Park.” 

The same question is raised in excepting to the refusal 
of the court to give the eighth instruction prayed for by 
the plaintiff’s counsel (Rec., 45), which is in these words: 

“Tf the jury are satisfied from the evidence that after 
“the defendant entered upon the premises in 15873, the 
“premises remained unenclosed until about the com- 
‘“‘mencement of the partition suit, mere acquiescence and 
“ non-aclion by the plaintiff after he became of age would 
“ not be sufficient to warrant the Jury to find an rntention 
“to dedicate the premises lo public use.” 

In discussing this important question thus raised in three 


different modes, we remark: 


We think it will be conceded by counsel on the other 
side, that in the statement of the testimony of Henry 
McKey in our brief, we have substantially given a@// the 
testimony tn the case which bears upon the question of a 
common law dedication. At all events, we feel assured 
that a careful reading of all the testimony in the record 
will not disclose any other facts which bear upon that 
question. They are briefly these: 

The plaintiff's father died in 1868, five years before 
Hyde Park entered upon the premises in 1873, surveyed 
the street and removed the ancient division fence. The 
plaintiff was then a minor and a non-resident, a co-tenant 
with other minor heirs of one wnd/vided ha/f interest in the 
McKey tract. By the removal of the fence by the de- 
fendant in 1873, the premises were thrown open, and re- 
mained so, until partition proceedings were commenced. 


The premises continued to be held by tenants in common 
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—minors and non-residents—until after the partition de- 
cree in 1882. 
2. 

Though the plaintiff became of age in 1574, he was 
then a non-resident, and always remained so until about 
the time of the trial, and there is no proof that he ever 
saw the premises, or lived in Chicago until he came to 
live there in 1888, two or three months before the trial 
below. 

3. 

There is no proof he ever sa/d one word or did one act, 
or that he ever assented to or authorized one word or act by 
others in relation to said premises, except to advance his 
share of the taxes, until the partition suit was ended. 
And then by his agent from 1882 until 1887, he was as- 
sessed and he pard taxes upon lots 10 and 11 lo the collector 
of taxes in Hyde Park and holds receipts therefor. 


4. 
His cousin, Henry McKey, the witness referred to, was 
his agent to pay these taxes. But he had xo other power, 
express or implied. He had no power to sell or to con- 
vey; much less a power to dedicate. Henry McKey 
Says, In 1573, he was present and saw the surveyors of 
Hyde Park running the center line of what he supposed 
was a street, north of the division fence. That when he 
saw the street opened he (the witness) “ supposed it was 
“all right; that it was opened on the right line, and that 
“the fence was wrong. He knew nothing about it at all, but 
“he never said anything about it wntil in conducting the 
“ partition suit, when Mr. Greeley, the surveyor, told him 
“of his error.” (Rec., 28.) But this occurred when the 
plaintiff was a minor in 1873. 
Previous to the commencement of the partition, there 
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is no evidence to show that Henry McKey had any other 
agency as to the McKey premises, than simply to receive 
money and to pay and take receipts for the taxes. After 
the partition he had the management of the property. 

It is preposterous and absurd to say that an agent 
with so little power as he had before the partition could, 
even tf he expressly intended to do so, by any act or declara- 
tion, grant or dedicate any easement in the premises; 
much less create such an easement by Avs mere acguies- 
cence. 

He, the witness, says he supposed the fence wis wrone, 
and the survey of the defendant’s surveyors was right. 
But he states positively, that he did not say anything 
about it. 

The mere supposition of the witness as to the correct- 
ness of a survey—a matter of which he knew nothing and 
said nothing—could not have the eflect to dedicate by 
metes and bounds land not held in severalty, but in com- 
mon, by minors and non-residents. This is too obvious to 


require argument. 
ss. 


THE TITLE WAS SO HELD ALL THE TIME AFTER THE 
DEATH OF MICHAEL F. McKEyY, IN 1868, UNTIL PARTI- 
TION BY THE COURT IN 1852, THAT NO COMMON LAW 
OR STATUUORY DEDICATION COULD LEGALLY BE MADE 
OF ANY SPECIFIC PORTION BY METES AND BOUNDS. 

In this conneciion it should be said that the quitclaim 
deed of Edward McKew was of no effect as against the 
plaintiff, his co-tenant, 7“common. We have the excellent 
authority of Lord Coke that a lease accepted even by a 


joint tenant, cannot bind his co-tenant. 


“If one joyntenant in fee take a lease for years of an 
estranger by deed indented and dyeth, the survivour sha!l 
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not be bound by the conclusion, because he claymes above 
it and not under it.” (Freeman on Cotenancy, Sec. 169.) 

But, however the rule muy be as to jornt tenants, 
nothing is better settled than that the act, declaration or 
deed of one tenant 7x common is of no effect as an admis- 
sion against his co-tenant, and cannot bind or affect his 


rights. 
Freeman on Cotenancy, Sec. 199. 


It may be good as against the co-tenant who is of age 
and makes his deed. It may operate by way of estoppel 
as against him, and may confer upon the grantee his 
rights. This has been held by high authority in modifi- | 
cation of the old rule laid down, “ that deeds made by one 
co-tenant conveying a part of the estate of a co-tenancy 
by metes and bounds are wndoubledly void, and the other 
co-tenants may at all times so treat them.” 

This old rule was first questioned and modified in Ohio. 
The decisions of Ohio were affirmed in Virginia; and, 
quoted with approbation in two careful and well consid- 
ered judgments of the Supreme court of California by 
Chief Justice Field, in which the received doctrine of the 
older states of Massachusetts, Maine and Vermont was 
reviewed and qualified. But in that case the learned judge 
said: “ The rights thus assigned to the grantee are pre- 
cisely those pertaining to the grantor in the special tract; 
no more, no less. The grantor, before his conveyance 
of the special tract heid his individual interest subject 
to the contingency of the loss of it, if, on partition of the 
general tract the special tract should be aliotted to one 
of his co-tenants. The grantee then acquires all the in- 
terest of his grantor in the special tract, and that interest 
is a tenancy in the special tract’ ia common with the co- 
tenants of his grantor, but his conveyance did not sever 
the special tract from the general tract, so far as his co- 
tenants are concerned, and the general tract is therefore 
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liable to partition, so far as the co-tenants of the grantor 
are concerned, as it would be had the conveyance of the 
‘ special tract not been made.” 

Gates v. Salmon, 35 Cal., 588. 

Suller v. San Francisco, 36 Cal., 115. 
Freeman on Cotenancy, Secs. 199-205, 


inclusive. 


We shall show hereafter that the village of Hyde Park, 
the grantee of Edward McKey, though not made a for- 
mal party to the partition suit, actually took part in and 
approved the plat of partition by which the premises in 
question were duly set off in severalty, in fee simple to 
the plaintiff. Before doing so, other questions are worthy 
of consideration. 

first. The deed put in evidence by the defendant, ex- 
ecuted by Edward McKey and George S. Bowen, is to 
be construed as to the boundary line between their adjoin- 
ing lands, according lo their actual possession, of which the 
division fence was, and for nearly twenty years had been, 
the actual, practical boundary. 

This point was distinctly raised in the court below, and 
the court erred in refusing to give the frs/ and fourth in- 
‘structions requested by the plaintiff. (See these, at length, 
Rec., 43, 44.) We call special attention to them, with- 
out reprinting them; ard also to our statement above as 
to that ancient fence. Doth of these instructions should 
have been given to the jury. 

Second. That division fence was upon the true line of 
boundary, according lo the survey of Mr. Greeley. 

All the certificates of sale, and deeds by the canal 
trustees, of the whole quarter section, and also a plat 


(Rec., 10, 11, 12, 13 and 14), were put in evidence to 
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snow this. With these before him, Mr. Greeley, a surveyor 
of great experience, made the survey. In his testimony 
he explained at length the theory of his survey. (Rec., 
14 to top of 21, inclusive. ) 

Upon that theory he made the plat of the addition in 
1882, and staked the south line of lot Ir twenty-three 
feet south of the north line of the street, as laid out by 
the surveyor of Hyde Park in 1873. He staked it out 
thirty-three feet north of where the division fence stood be- 
fore it was removed by the defendant, leaving a strip thirty- 
three feet wide upon the plat south of lot 11, to be dedicated 
by said plat for use as a public street. That plat so surveyed 
and staked by him, with a street to be dedicated according 
to those boundaries, was submitted to and approved by. the 
president and board of trustees of [lyde Park. 

The effect of that approval we discuss elsewhere, and 
do not repeat it here. We refer to it in this connection, 
however, to show that from the deed of Edward McKey, 
even as against himself and his heirs, 1t can only be said that 
he intended to dedicate off from the south side of the ten 
acre tract, of which he was tenant in common of the one 
undivided half interest for a street, the thirty-three feet 
bounded on the south by the division fence between the Mc- 
Key tract and the Bowen tract, and no more. His deed is 
not evidence of his intention to dedicate the premises, as 
claimed by the defendant, for a street. 


When the defendant took that deed it was bound to 
take notice of his actual possession, and the possession of 
his grantors, according to that fence, for nearly twenty 
years. | 

Third. But whatever may be said as to Edward Mc- 
Key and his heirs, we repeat, one thing is certain; this 
deed did not bind or affect his co-tenants in common, the 


minor heirs of Michael F. McKey, of whom the plaintiff 
was one, when that deed was executed. It did not and 
could not give any legal authority to the defendant to 
enter and take exclusive possession, and oust them from 


the premises in question. 


Wecome right back to the important question, whether 
the plaintiff, after he arrived at his majority in 1874, made 


a common law dedication of the street as laid out in 1873. 


ITT. 


IT IS THE SETTLED LAW OF THE STATE OF ILLINOIS THAT 
MERE NON-ACTION, IN OTHER WORDS, A MERE OMISSION 
TO ASSERT TITLE AS AGAINST THE PUBLIC, WILL NOT 
RAISE ANY IMPLICATION OF AN INTENTION TO DEDICATE 
PRIVATE PROPERTY TO PUBLIC USE. 

Bloomington v. Bloomington, 126 Il., 221. 
Mclutyre v. Story, 80 Ill., 127, 130. 
Chicago v. Strnson, 124 Ill., 510. 
Aelly Vv. Chicago, 48 Iil., 385. 
A fortiort, when the land is unenclosed. 
Chicago v. ‘fohnson, 98 Ill., 618, 
Herhold v. Chicago, 108 Ill., 467, 
Peyton v. Shaw, 15 Brad., 192, 196. 

and especially when the land is held by tenants in com- 

mon, and some of them minors. 

From non-action and silence, from acquiescence under 
such a state of things, neither was the court or jury war- 
ranted to infer an intention to dedicate; and, the sntention 
fo dedicate to public use is absolutely essential where 
“private property is taken for public use without just 
“compensation,” in violation of Art. 2, Sec. 13, of the 


constitution. 


THERE MUST BE “DELIBERATE, UNEQUIVOCAL AND DE- 
“ CISIVE ACTS AND DECLARATIONS MANIFESTING A 
“ POSITIVE AND UNMISTAKABLE INTENTION TO PERMA- 
‘“ NENTLY ABANDON HIS PROPERTY TO THE SPECIFIC 
‘“ PUBLIC USE,” TO MAKE A COMMON LAW DEDICATION. 


Bigelow on Estoppel, 558. 

Irwin v. Dixon, 9 How., 10, 30. 

Kelly v. Chicago, 48 Ill., 388. 

Kyle v. Logan, 87 Ill., 67. 

Chicago v. Fohnson, 98 Ill., 618. 

Herhold v. Chicago, 108 Ill., 467. 

Peyton v. Shaw, 15 Brad., 192, 196. 

Robertson v. Wellsville, 1 Bond., 83. 

Lozsdale vy. Portland, Deady, Rep., 44. 

Bloomington v. Bloomington, 126 Ill., 221. 
(A recent and very important case. ) 

Melutire v. Storey, 80 Ill., 127, 130. 

Chicago v. Stinson, 124 Ill., §10. 


V. 


THE COURT CLEARLY ERRED IN THE SEVENTH INSTRUC- 
TION, EXCEPTED TOUPON THIS SUBJECT; WHICH IS IN 
THE FOLLOWING WorDs (REc., 41): 


“ The plaintiff became of age in 1874, and if the vil- 
lage of Hyde Park took possession of this strip of land 
in 1873, and he knew of that possession, and the con- 
tinued use and improvement of the street, and made no 
objection; if with full knowledge of everything that was 
done from 1874, when he was of age, until Mr. Greeley 
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informed him for the first time that he was owner, or part 
owner, of the twenty-three feet, then he cannot recover 
as against the village of Hyde Park.” 

By this instruction he substantially decided that mere 
non-action and acquiescence, was of itself not only evi- 
dence, but conclusive evidence, from which the jury were 
directed to find a verdict against him. 


The jury were not even allowed to weigh the evidence 
to learn his intention. They were not allowed to con- 
sider that the lands were held by tenants in common, one 
of whom was still a minor at the trial. They were not 
allowed to consider that according to iaw, there was no 
way before the partition suit in which Hyde Park could 
legally acquire the right to such street, except by pro- 
ceeding under the statute to bring all parties before the 
court. Besides, the court wholly mistook the testimony 
in saying that Mr. Greeley gave the plaintiff any such 
information. 


This instruction was clearly erroneous. 


¥ Be 
THE COURT ERRED IN NOT GIVING THE SECOND AND THIRD 
INSTRUCTIONS, REQUESTED BY THE PLAINTIFF. (Rec., 
43> 44-) 


It is enough to call attention to them, as the questions 
involved in them have already been discussed. 


VII. 


THE COURT ERRED IN REFUSING TO GIVE EFFECT TO THE 
PLAT OF PARTITION BY THE CIRCUIT COURT OF COOK 
COUNTY, ALTHOUGH BY ITS DIRECTION THAT PLAT WAS 
SUBMITTED FOR APPROVAL TO THE PRESIDENT AND 
BOARD OF TRUSTEES OF IYDE PARK, AND WAS DULY AP- 


PROVED BY THEM. 


The court, therefore, manifestly erred in refusing to 


give to the jury the /#/// instruction, requested by the 


plaintiff, which is as follows (Rec., 44): 

“The jury are further instructed, if they are satisfied 
from the evidence that Mr. Greeley, in surveying and 
platting the subdivision, staked out the line of the street 
and each of the lots, including lots 11 and 10, described 
in the declaration, and that the board of trustees approved 
said plat as thus surveyed and staked by Mr. Greeley, no 
part of the lands in controversy in this suit were dedica- 
ced by said plat for street purposes. That such plat 
naving been duly approved by the said board of trustees, 
the defendant is estopped by it, and the plaintiff is en- 
titled to recover in this action.” 

We earnestly maintain that this instruction was clearly 
right, because: 

The approval of the plat by the president and board of 
trustees of the village of Hyde Park, in proper form 
under the seal of the defendant, was a public official act by 
a political body within their legal jurisdiction, and it is there- 
fore binding upon the defendant. It is equivalent to an 


estoppel upon a private party by deed. 


The witness Greeley says he “staked the south line of 
‘‘the lots and the north line of the street, as laid out on 
“the plat, twenty-three feet south into what was appar- 
“ently a street. The stakes were all driven into the 
“grade of the street.” (Rec., 10.) 

The witness Rossiter (Rec., 25), says: “ Any  sur- 
“veyor could have gone, after McKey’s Addition was 
“Jaid out, and staked and found it did occupy a part 
“of what is now called 41st street.” 

The witness Goodrich (Rec., 6), says, that he “ was 
“one of the commissioners appointed by the court to 
« make the partition, and was at the same time president 
“of the board of trustees of the village of Hyde Park: 
“that he knew where the stakes were driven by the sur- 
“veyors who made the plat: and he knew that the land 
“as staked took twenty-three feet off the street; that at 
“the time the board approved the plat they knew ” thes« 
facts. 

The certificate of the surveyor upon said plat says “ the 
“above plat correctly represents said subdivision as sur- 
“veyed and s/aked by me.” (See Exhibit « D.”) 

With full knowledge of these facts, the president and 
board of trustees of the village of Hyde Park approved 


said plat. 


An inspection of Exhibit « D” (Rec., 6%), shows 


that approval in due form, under seal. 


” 
Section 63, Chapter 24, Starr & Curtis’ Annotated 
Statutes of Illinois, 1 Vol., pp. 462—3, provides as follows: 


“Sec. 1. The city council in cities, and president and 
board of trustees in villages, shall have the following pow- 
ers,” * * * (among others): 

“ Seventh. To lay out, establish, open, a/ter, widen, ex- 
tend, grade, pave or otherwise improve streets, alleys, 
avenues, sidewalks, wharves, parks and public grounds, 
and vacate the same.” 


Sec. 3, Chap. 109, of Plats, p. 1764, provides: 


“ The acknowledgment and recording of such plat shall 
be held in law and equity to be a conveyance in fee sim- 
ple of such portions of the premises platted as are marked 
or ncted on such plat as donated or granted to the public,” 
etc., etc., “and the premises intended for any street, alley- 
way, common or other public use in any city, village or 
town or addition thereto, shall be held in the corporate 
name thereof in trust to and for the uses and purposes set 
forth or intended.” 


Sec. 14, Chap. 115, of Plats, p. 1,986, provides: 


“Tt shall be unlawful for any recorder to record any 
map, plat or subdivision of land situated in any incorporated 
city, town or village, until the same shall have been ap- 
proved by the legislative authority of the city, town 
or village,” etc., etc. 


3. 

The approval of a plat of subdivision by the president 
and board of trustees of a village of any lands situate 
therein is clearly among the powers given to them by 
these sections of the statute; and, certainly, so far as the 


streets and boundaries of the streets are involved, their 
power is full and plenary for all purposes. 


The Supreme court of Illinois in Dunham v. Hyde Park, 
expressly say: 


ened 
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“The corporate authorities of Hyde Park are 
vested with complete control over its streets. They 
may contract or widen them, whenever in their opinion, 
the public good shall so require. Property owners pur- 
chase and hold subject to these powers, and they have no 
right to deny the widening, contracting or otherwise im- 
proving any street.” (85 Ill., Rep. 569, quoting from 
page 577.) 

Their approval is made a condition precedent to the 
validity and to the recording of any plat of subdivision of 
lands within their limits. Their approval, when duly made, 
has the effect of transferring the title—like a deed in fee 
simple—to the municipality of the land laid out in streets 


and alleys, on such plat. 


It becomes more than a common law dedication. It is 
a statutory dedication. By the terms of the statute, 
therefore, such approval and acceptance by the legislative 
authority of the municipality operates as a deed in fee 
simple, by the party making the plat as a grantor to the 
corporation approving and accepting it, as the grantee. 
By its approval under seal, it became a party to the deed 
of dedication, and is bound by it until set aside. 


We think we have shown already that there was no 
sufficient evidence to warrant the jury to find there had 
been any previous common law dedication by the plaintiff, 
or his ancestor, of the street as claimed by the defendant. 
But for the sake of illustrating the point, suppose there 
was some evidence tending to show there had been a 
common law dedication of a street twenty-three feet 
further north than the one dedicated by the plat of sub- 
division, we maintain that it was clearly within the legal 
powers of the president and board of trustees to accept 
the Statutory Dedication; and, thereby, to agree upon, 
fix and settle anew the true boundaries of the street. 
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Under the statute first cited, they had full power to 
“ alter” the street, or even to “ vacate ” the same. 
It follows, even if the street as opened in 1873, was . 
legally dedicated by the plaintiff (which we stoutly deny), 
this act of approval by the president and board of trustees , 
of September 8, 1882, waived or changed the street of 
1873, and accepted and established the street as dedicated 
under the statute by the plat of 1882. 


While that plat with their approval remains of record, 
the defendant is estopped from saying that the true 
boundaries of the street in question are not according to 
that plat. If there was any mistake in it, it could only 
be set aside by a proceeding in equity in the court which 
acted upon it in making its final decree. 


v een. 


THE DEFENDANT WAS A QUASI PARTY TO THE DECREE 
AND BOUND BY IT. 


The court erred in that part of his charge secondly ex- 
cepted to by the plaintiffs counsel, to the effect that the 
final decree of the State court, based upon the approval 
of the plat by the president and board of trustees, was not 
binding upon the defendant. That part of the charge 
excepted to, is inthese words (Rec., 40): 


“The decree of partition required the report of the 
commissioners, as to subdivision, to be approved by the = 
trustees of the village of Hyde Park, and upon the plat 
which accompanied the report and was made a part of it, 
a committee of the trustees recommended the approval of 
the subdivision; which was done, as appears by the fol- 
lowing entry upon the plat: ‘Approved by the president 
and board of trustees, this Sth day of September, 1$82. 
E. W. Hendricks, village clerk.’ This plat thus approved 
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was made a part of the report of the commissioners which 
the State court by its decree confirmed. But the village 
of Hyde Park was not a party to the suit for partition, 
and not being before the State court as a party, it was 
not bound as such by this proceeding.” 

He also erred upon the same point in refusing to give 
the VI[th instruction requested by the plaintiff (Rec., 44), 


involving precisely the same question. 


In this, we submit, the learned trial judge was clearly 
in error, both in the charge as given, and in refusing the 
instruction prayed for. 

While it is true that the defendant was not made a 
formal party to the partition suit in the outset, yet the 
court, acting under the authority of the statute, before 
coming to a final decree directed the plat to be submitted 
to the defendant in its political capacity for approval. And 
it appears as the hasis of its decree, that the court’s owa 
officers or commistoners appeared before the legislative auth- 
ortly of the village of Llyde Park, and submitted the plat for 
their approval. The officers of the court obtained their ap- 
proval. 

Such approval was before the court before its final decree. 
It was that approvai of the defendant upon which the court 
relied in making tts final decree, when tt approved the plat 
and directed the same to be recorded. 

In addition to the statutes already cited, we cite the fol- 
lowing: Section 179, chapter 24, providing for submit- 
‘ting map or plat for approval, says: 

“ No such map, plat or subdivision shall be entitled to 


record in the proper county, or dave any validity, until it 
shall have been so approved.” 
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Section 11, chapter 109, page 1768, Starr & Curtis’ 
Annotated Statutes of Illinois, provides: 

“ That in any proceeding in any court of record in this 
state, * * * for partition of lands, *© * © it 
shall be competent for the court to order * * * com- 
missioners authorized to make partition of such lands, to 
cause such lands to be surveyed and subdivided and a 
map or plat of the same to be made. * * * Such 
map or plat shall be submitted to the court for his ap- 
proval, and if approved by the court shall be recorded,” 
etc. 

Sec. 12. ‘ Maps or plats made in conformity to the 
preceding section, when approved by the court, shall have 
the like authenticity as maps or plats of lands made by 
owners of the same, and shall be sufficient in law for all 
purposes whatever.” 


2 


The matter of platting subdivisions in cities and villages 
ts a proceeding inrem. Of necessity it ts a matter of pub- 
lic record, of which all the world ts bound to take notice. 
More than that, a plat cannot be recorded and is of no va- 
lidity until approved by the legislative authority of the 
municipality. The defendant, therefore, had full notice 
of the proceeding in court to make the plat. The defend- 
ant had power to prevent the recording and thereby mak- 
ing any valid plat. The defendant had full power to 
approve or to disapprove; and, if for any reason it disap- 
proved, to appear in court and give valid reasons for 
withholding approval. 


3. 

Again, any party who is before the court pendente lite, 
and who acts under a decree, becomes Pro f¢anto a party 
to the proceeding. 

Reqguea v. Lea, 2 Paige, 339, 341. 
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The.court acted, as it had the right to do, upon the act 
of the defendant approving the plat. 

The court in the discharge of its duty appointed the 
commissioners to survey and plat the subdivision. In the 
performance of that duty, they submitted the plat to the 
president and board of trustees of the village of Hyde 
Park. Upon such submission the power and duty of that 
political body was called directly into exercise. It was 
called upon to do one of two things, either to approve or 
to disapprove. It acted, not ininisterially, but in its legis- 
lative capacity, and it approved the plat submitted by the 
direction of the State court. It thereby acquiecsed in that 
plat. It voluntarily submitted their approval to that court 
as the basis of its decree. It declared by official act 
the survey ard plat made by Greeley to be right as sur- 
veyed and staked, including streets and alleys, and duly. 


accepted the statutory dedication of those streets and alleys. 


If there was any mistake it could appeal to the court 
which acted upon their approval to correct the mistake. 
But so long as it remains of record as their official act 
there is no escape from the conclusion that they are legally 
bound. 

We are aware that Henry J. Goodrich, one of the com- 
missioners in partition (Rec., 7), states the reasoning of 
certain members of the board of trustees when they ap- 
proved the plat. They said they would “approve the 
“plat as it came from the court, and if there was any 
‘question in regard to the correct line of the street that 
“ was to be settled as a matter of law by subsequent ad- 


‘‘ judication.”” But the most that can be claimed from 
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this is, that some members of the board mistook, not the 
facts of* the case, but the legal effect of their act of ap- 
proval. 

We insist that the motives or reasons for an official 
act by a political body cannot be called in question to set 
aside the act itself in a collateral proceeding. 

In this action at law in ejectment, the question of a mis- 
take of the law by members of the board of trustees as 
to what would be the effect of their deed of approval, 
and after that deed of approval has been acted upon by 
another court of competent jurisdiction, and has been 

° directly passed upon and its validity affirmed, cannot be 
raised collaterally. 

The question of its validity could only be raised by a 
direct proceeding in that or some other competent court, 
to set aside the deed or act of approval on the ground of 
mistake, or for other sufficient cause. 

Until thus set aside by a direct proceeding, it is binding 
and conclusive upon the defendant, in all other courts. 

The state court in good faith acted upon the solemn 
declaration of the president and board of trustees of the 
village of Hyde Park in their deed of approval. 

It would be an imposition upon that court, if the defend- 
ant is now permitted to say, that it disapproves now what 
it then said, to that court, and to all the world, by its of- 
ficial act, and upon the faith of which that court acted in 
making its final decree. 

dD. 

It seems to us no sufficient answer to say that in the suit 

in partition, the defendant was not in the beginning, made 


a formal party: that no summons was served upon it; that 


—— 
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no formal answer or pleading was filed before its first in- 
terlocutory decree appointing commissioners to make par- 
tition. 

The deed of approval, duly é@xecuted in an official 
matter, by the president and board of trustees who 
alone had the power to approve or to disapprove, was 
before the court, and acted upon by the court, and 
was made the basis of its final decree. Under the 
statute the defendant by its legislative authority acted 
under and submitted itself to the jurisdiction of the court. 
It cannot say it was a stranger. It became a guas? party 
to the final decree, as much so as a purchaser of real es- 
tate under a sale or foreclosure by an officer of the court, 
is a party to the decree of confirmation. 

Though such purchaser was not a formal party to the 
suit, though no summons was served on him, though he 
made no formal appearance by plea or by answer before 
the decree of foreclosure, yet couid any one doubt that a 
purchaser under a decree of sale zs bound by the final de- 
cree conprming thal sale because he was not made a formal 
party to the suit in the beginning? 

This question has been answered many times. It was 
decided by Lord Eldon in Lansdown v. Elderton, (14 
Vesey, 512,) that a purchaser by signing the terms of 
purchase under a decree “ submitted himself to the juris- 
diction of the court.” 

In Gray Vv. Gray, (1 Beavan, 199,) the same doctrine 
was laiddown. That was aflirmed in //ardiug v. llard- 
me, (4 Myl. & Cr., 514,) and on appeal by Lord Lynd- 
hurst. 

This ruling of the English chancery is also the admitted 


American doctrine in equity. It was so expressly decided 
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in Fteguea v. Rea, (2 Paige, 339, p. 341.) The chancellor 
stated the rule in these words: 

«When a person becomes a purchaser under a decree, 
he submits himself to the jurisdiction of the court tn that 
suit, as to all matters connected with such sale or relating to 
bien in the character of purchaser.” 

Now all that we contend is, that the village of Hyde 
Park, by approving said plat of partition, submitted itself 
to the jurisdiction of said court as toall matters connected 
with the plat, which related to or affected the boundaries 
of the streets and alleys, over which its legislative author- 
ity had control. By its own act 11 became a party to the 
final decree of said court and became bound by it, as to 
the ¢rue boundaries of the streets and alleys upon said plat. 

In Miller v. Collyer, 35 Barb., N. Y., 250, the Supreme 
court of New York decided that the memorandum of 
sale signed by the purchaser upon a judicial sale is not a 
contract with the plaintiff, whereon a suit can be brought; 
nor with the sheriff who makes the sale; but it is * were/y 
“a submission by him to the jurisdiction of thecourt in the 
“ foreclosure suit, as a purchaser therein.” 

It follows, therefore, that so long as that decree stands, 
the defendant is bound by it, and the plaintiff entitled to 
recover. 
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THE COURT ALSO ERRED IN NOT GIVING TO THE JURY THE 
EIGHTH INSTRTCTION, REQUESTED BY THE PLAINTIFF. 
(Rec., 44-45), WHICH Is IN THESE WORDs: 

“ That the line of sur vey, as made by MeClellan’ ’ (Me- 

Lennan. the surve yor of the defend: int), ‘ locates the south 


line of the north-west quarter of the north-east quarter 
ten feet south of the line of the premises described in the 


ss 
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declaration, and, whichever theory of the surveyors be 
correct, the plaintiff, in the absence of any clear proof of 
an intention on his part to dedicate the premises as a pub- 
lic street, is entitled to recover.” 
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THE COURT ERRED ALSO’ IN REFUSING TO GIVE THE 
THIRD INSTRUCTION, REQUESTED BY THE PLAINTIFF. 
That instruction was in the following words: 

« That the only proper course for the defendant to pur- 
sue when real estate is sought for public purposes as a 
street, which is held by minory as co-tenants, is by pro- 
ceeding to condemn, wherein minor heirs may be brought 
before a court and have guardians duly appointed.” 


 # 


THE COURT ERRED IN ITS RULINGS AS TO THE ADMISSION 
OF EVIDENCE AGAINST THE PLAINTIFF, WHICIT WAS 


DULY EXCEPTED TO. 


The deed of Edward Me Key Was not competent evi- 


dence against his minor co-tenant. (Rec., 27.) 
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The plaintiff objected to all testimony to show by the 
declaration or acts of Edward McKey anything like a 
common law dedication, for the reason that Michal F. 
McKey, the ancestor of the plaintiff, died in 1868, five 
years before thie street was claimed, and because the 


plaintiff was then a minor, and had not become a resi- 
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dent of Chicago until 1888; which objection was over- 


ruled by the court, to which ruling counsel for the plaintiff 


then and there duly excepted. 


XII. 


THE COURT ERRED IN REFUSING TO SUBMIT ANY OF THE 
QUESTIONS OF FACT TO BE SPECIALLY FOUND BY THE 
JURY, WHICH WERE PREPARED ANDSUBMITTED FOR THAT 
PURPOSE TO THE COUNSEL FOR THE DEFENDANT, AND 
TO THE COURT, BEFORE THE COMMENCEMENT OF THE 
ARGUMENT TO THE JURY, ACCORDING TO THE STATUTE 
OF THE STATE OF ILLINOIS, AND THE CONFORMITY ACT. 


REC., 31, 32.) 


Section 1 of an act in relation to verdicts of juries in + 
civil cases, in force July 1, 1887 (Hurd’s Revised Stat- | 
utes of Illinois, 1889, pp. 1018, 1019), is as follows: 


“That in all trials by jury in civil proceedings in this 
state, in courts of record, the jury may render, in their 
discretion, either a general or special verdict; and in any 
case in which they rencer a general verdict they may be 
required by the court, and must be so required on request 
of any party to the action, to find specially upon any ma- 
terial question or questions of fact which shall be stated to 
them in writing, which questions of fact shall be submitted 
by the party requesting the same to the adverse party be- 
fore the commencement of the argument to the jury.” 

Sec. 2. “Submitting or refusing to submit a question 
of fact to the jury when requested by a party as provided 
by the first section hereof, may be excepted to and re- . 
viewed on appeal or writ of error as a ruling on a ques- - 
tion of law.” 


Sec. 914 of the Revised Statutes of the United States j 
says: 


« The practice, pleadings, and forms and modes of pro- 
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ceedings in civil ccuses. other than equity and admiralty 
causes, shall conform, as near as may be, to the practice, 
pleadings, and forms and modes of proceeding existing at 
the time in like causes in the courts of record of the 
state,” etc. 

The laws of the state provide for a special finding of 
the jury when requested by any party, in its courts. 

The federal law requires the federal court to conform 
as near as may be. 

The court refused to conform at all to the law of the 
state as to a special finding by the jury. We submit, in 
this there was error. 

Respectfully submitted. 
J. R. Doonirrie, 
Of Counsel for Plaintiff in Error. 
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OCTOBER TERM, A. DB. ISS9, 


No. 1421, 


Error to the Cireuit 
Court of the United 
States for the North” 


THE VILLAGE OF HYDE PARK. ern District of Ili 


Plaintiff in Error, } 


v's. 


Defendant tau kirvvoy hols 


STATEMENT. 

This was an action of ejectment brought by the plaint- 
iff in error against the defendant in error to recover the 
possession of a strip of land twenty-three feet north and 
south on Grand Boulevard by one hundred and fifty feet 
east and west on 4tst street, and which since 1873, 
has been continuously used and occupied by defendant in 
error as a portion of 41st street, a public highway 
in said village. The plaintiff contended that in locating 
said street, the village had placed it twenty-three feet too 
far to the north and to that extent enroached upon his 
land, while the defendant insisted that the street was cor- 


rectly located, and that the twenty-three feet involved in 


2 


this suit was rightfully included within the limits of the 
street. In the court below judgment was given for the 
defendant. 


THe TIT Le. 


The land in controversy is in the south ten acres of the 
North West quarter of the North East quarter of Section 
three (3), Township thirty-eight (38), North, Range 
fourteen (14), East, of the third Principal Meridian in 
Cook County, Illinois. 

P. F. W. Peck purchased the North West quarter of 
the North East quarter from the trustees of the Illinois 
and Michigan Canal, and received from them the usual 
certificate of purchase, dated May 10, 1849, describing 
the land, reciting the terms upon which he would be en- 
titled to a deed, and that the land contained “ forty acres, 
more or less.” (Rec., 10.) 

Subsequently, and on May 26, 1853, Peck received a 
deed conveying the property by the same description 
“containing forty acres, more or less.” This deed was 
recorded in the recorder’s office of Cook county, May 27, 
1853. (Rec., 11.) 

By mcene conveyances the title to the south ten acres 
of the tract became in June, 1866, vested in Edward Mc- 
Key and Michael McKey, as tenants in common (Rec.,' 
5), and so remained until the death of Michael McKey, 
intestate, September 19, 1868. (Rec., 21.) 

Michael and Edward McKey were brothers and re- 
sided in Janesville, Wisconsin. Upon the death of 
Michael, his interest in the ten acres descended to his four 
children, the oldest of whom, William D. McKey, the 
plaintiff in error, reached his majority in September, 1874. 
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(Rec., 21.) Edward McKey died intestate August 14, 
1875. (Rec., 21.) 

By deed dated November 4, 1872, and recorded in said 
recorder’s office March 5, 1873, Edward McKey con- 
veyed to the village of Ilyde Park, defendant in error, 
* for the purpose of a public street or highway,” all of 
his interest in that part of the south thirty-three feet of 
this ten acre tract, describing it as “ the south thirty-three 
“ (33) feet of that portion of the north-west quarter (% ) 
“ of the north-east quarter of said section three (3). lying 
* west of Vincennes avenue”; and by the same instru- 
ment George S. Bowen, the owner of the south-west 
quarter of said section, conveyed to the village for a like 
purpose, the north thirty-three feet of his land, thus dedi- 
cating to the public use a strip of land sixty-six feet in 
width to be used as a street. (Rec., 27). 

In 1873 the village of Hyde Park opened the street, 
as contemplated by the deed last referred to, taking, «s it 
contends, thirty-three feet from the south portion of the 
McKey tract and thirty-three feet from the north por- 
tion of the Bowen tract, making a street sixty-six feet 
wide known as 4fst street. (Ree. 23.)  Plaint- 
iff in error insists, however, that the village took only 
fen feet from the Bowen tract, and took f//y-sex feet from 
the McKey tract, and he is seeking in this action to re- 
cover the possession of the twenty-three feet improperlh 
taken, as he contends. 

In 1881 or 1882, proceedings were commenced in the 
Circuit court of Cook county, Illinois, for the partition of 
the McKey tract among the several owners. Zhe village 
of Hyde Park was not a purty to this partition suit (Rec., 
6), although it had continued to use and occupy the south 


thirtv-three feet of the tract as a street since 157 3. 
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In this proceeding the court appointed commissioners 
to partition the land and authorized them to subdivide 
it into blocks, lots, streets and alleys, which they did, the 
plat attached to the record entitled « McKey’s Addition 
to Hyde Park,” being their subdivision. This plat was 
presented to the trustees of the Village of Hyde Park, 
and was by them approved, as will appear by the memo- 
randum on the plat. This subdivision so recommended 
by the commissioners, was reported to the court and 
adopted by it in its final decree entered in the partition 
proceedings October 6, 15382. (Rec., 21, 22.) 

By the partition decree, the land in controversy in this 
suit(described as lot 11 and the south two and fifty hun- 
dredths feet of lot to in block 1 in McKey’s Addition to 
Hyde Park), together with other portions of the tract, 
were allotted in severalty to plaintiff in error. (Rec.,22.) 

The center line of 41st street, as shown on the plat of 
« McKey’s Addition to Hyde Park,” does not coincide 
‘ with the center line of the street as actually laid out and 
used, but falls twenty-three feet south thereof; so that, as 
a matter of fact, lot rz and the south two and one-half 
feet of lot ro in block 1 of the subdivision fall within the 
limits of the street as used. 

Both parties to this controversy agree that the center 
line of the street should be the dividing line between the 
north-west and the south-west quarters of section 3, and 
one of the questions to be determined in the true location 


of that line. 


cs 
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THE CENTER LINE OF 4 IST STREET, AS LAID OUT BY THE 
VILLAGE OF HYDE PARK IS THE TRUE SOUTHERN 


BOUNDARY OF THE M KEY TRACT. 


The evidence is conflicting. The witnesses, Greeley 
and Carlson, for the plaintiff in error, place the line 
twenty-three feet south of the center of the street as 
used, while McLennan, Rossiter, Lee and Foster, called 
in behalf of defendant, placed it in the center of the street 
as used. These men are surveyors of experience, but had 
different theories as to the method of ascertaining the 
quarter quarter line. 

Jacob T. Foster, county surveyor, said, that “If he 
“ were called upon to survey the north-west quarter of 
“the north-east quarter, containing forty acres, more or 
“less, he would ascertain the southern line of the quarter 
“ by measuring the west line of the quarter section and 
“ dividing it in the middle, then measuring the east line 
“of the quarter section and dividing it in the middle, and 
‘run a line through from one point to the other, so that 
“if the west line of this quarter section was 2,6221') feet 
* long he would make the west line of the quarter quar- 


“ter one-half of that. and make the south line of the 


“ quarter quarter that many feet south of the north line. 


‘ That is the true principle in surveying.” (Rec., 26.) 


The witness McLennan, a surveyor for thirty years, 
testified that “if this north-east quarter of section 3 be 
‘ subdivided into four quarters. by dividing the quarter 
“section by equally distant lines, such a survey would 


“locate 41st street in exactly the position where it is now 
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“occupied by the villaye, and in that case, the true line 
‘between the north-west quarter and the south-west 
« quarter of this north-east quarter of the quarter section 
‘ would be in the center of 41st street as now laid out 
“and occupied.” (Rec., 23.) 


Defendant’s other witnesses testified to the same effect. 


(Rec., 22 to 26.) 


Samuel S. Greeley, who made the survey for McKey’s 
addition, was called by the plaintiff and testified that « he 
“proceeded on the theory that the canal trustees had 
“conveyed eighty acres in the north part of the quarter 
“section, and four times 19,’,!; acres or 777,53, acres in 
“the south part of the quarter section and if there had 
“been exactly 1573, acres in the quarter section as 
« was originally shown by the government plat, the north 
“half would have been entitled to its full eighty acres, 
“and the south half would have to stand the shortage 
“and receive nearly 77,73, acres; that as there was a 
“surplus in the quarter section east and west the north 
* So was entitled to its full share of the surplus, and the 
“south 77,7), was entitled to its share of the surplus; in 
“other words, he divided up the actual acreage in the 
‘quarter section which was found to be in excess of the 
**160 acres by giving the north half of the Section ,°,°, 
“of the actual acreage, which would make something over 
“ eighty-one acres; and by giving to the south half 77 and a 
“ fractional ,!, of the actual acreage, which would make 
“in the south half 75 anda fraction acreage and that he 
“had put the dividing line between the north half and the 
“ south half of the quarter section on a line so as to throw 
‘¢this proportionate acreage respectively into the north and 
south half of the quarter section.” (Rec., 15 and 16.) 


He further testified that «if he had surveyed, making, 
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‘* the south line of the quarter half way between the north 


~ 


‘and south lines of the quarter section, he would have 
« laid out the street as it is now laid out by the village 
‘ authorities, and that if he had measured the distance 


~ 
- 


and divided the quarter section without regard to acre- 


- 
€ 


‘age the south line of the McKey tract would have come 


ta 
- 


twenty-three feet further north than he had actually put 
“2.” 

That Mr. Greeley’s theory is wrong needs no argu- 
ment. He made the mistake of allowing the quantity of 
land described in the deed to govern instead of the 
description, and the rules for ascertaining the true 
boundaries of a quarter quarter section are too familiar 
to need discussion. Undoubtedly the south line of the 
McKey tract is the center line of 41st street as laid out 


by the village authorities. 


lI, 


WAS THERE A DIVISION FENCE BETWEEN THE MCKEY 
TRACT AND THE LAND ADJOINING IT ON THE SOUTH 
PLACED THERE BY THE RESPECTIVE OWNERS IN SUCH 
A WAY AS TO SUBSTITUTE FOR THE GOVERNMENT BOUN- 
DARY LINE, ANOTHER AND DIFFERENT LINE, AND IF SO 
WHERE WAS THAT FENCE? 


The evidence introduced to establish the existence of 
an old division fence upon the line claimed by plaintiff as 
his true southern boundary, is very slender. It cannot for 
a moment bear the scrutiny necessary to override the 
government lines. It nowhere appears that this fence 
was recognized as the true boundary line by the respect- 


ive owners on either side. 
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As the learned judge who presided at the trial ob- 
served in his charge to the jury, “the law calls for clear 
“ proof in support of an agreement between adjoining 
“ proprietors for the establishment of a boundary line 
« ditferent from the true one.” 

Henry McKey, a son of Edward McKey, and who has 
all along had charge of the McKey property, testified 
(Rec., 28) that when he saw the street opened he sup- 
posed it was opened on the right line and that the fence 
was wrong: that it was a mistake and the land had not 
been fenced right, and that he never discovered the actual 
condition of things until, during the course of the parti- 
tion proceedings, Mr. Greeley, the surveyor, told him of 
the error. This was about nine years after the opening 
of the street. So that the McKeys themselves had no 
settled conviction that the old fence established a bound- 
ary line between their land and the tract adjoining them 


on the south. 


[I1. 


THE VILLAGE OF HYDE PARK HAS THE RIGHT TO USE THE 
LAND IN CONTROVERSY FOR THE PURPOSE OF A PUBLIC 
STREET BY VIRTUE OF THE DEED FROM EDWARD MC- 
KEY, BY COMMON LAW DEDICATION AND BY STATUTORY 


DEDICATION, 


In 1873 the village of Hyde Park extended 41st street 
through the land in question. No formal proceedings 
were had, but the street was opened in pursuance of the 
deed from Edward McKey an owner of an undivided 
half of the McKey tract. 


Plaintiff made no objection to the opening of the street 


True he was a minor at that time. but he became of age 
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the following year, and he did not see fit to object then 
nor until the commencement of this suit in 1887. He 
has allowed the village to open and improve the strect, to 
lay sidewalks, and put in sewers and when this is all done, 
after fourteen years of acquiescence, he, for the first time, 
asserts his claim. 

This long period of acquiescence, with full knowledge 
of the fact that the village was using the land as a street, 
must operate as an affirmation of the deed of dedication 
executed by his uncle in 1872. 

The evidence is that the only agent the McKeys had 
in the management of this property was Henry McKev, 
a son of Edward McKey and a cousin of the plaintiff. 

While it may be conceded that Henry McKey had no 
power as such agent to dedicate this land to the public, 
still his knowledge must be regarded as the knowledge of 
his principal, and the principal knowing that this land was 
being used by the public as a street, made no objection, 
but acquiesced in such use. 

Henry McKey was present at the time the street was 
being laid out. (Rec., 28.) He says he saw that the 
fence had been moved, and that more of the street was 
taken from the McKey tract than from the land adjoining 
it on the south, but he adds that he thought the location 
of the fence might have been wrong and made no objec- 
tion. (Rec., 28.) 

Plaintiff is visited with the notice which his agent had, 
and is estopped to deny that the street was opened with 


his consent. He was a witness in this case, but did not 


undertake to deny that he knew this land was being used 


as a street 


Asa matter of fact, plaintiff andthe other McKeys have 


IO 


all along been ready to give the south thirty-three feet of | 
° , ° j 
their land for a street, and Henry McKey, their agent, i 
; 


and one of the counsel in the court below, virtually con- 
cedes in his evidence that he and all the parties interested 
desired and assented to the opening of 41st street through 
their land, and to the taking by the public of thirty-three 
feet thereof. They assented in fact to the use and occu- 
pation of all the land now occupied by the street at the 
time it was located. But plaintiff now claims that this 


assent was made under the erroneous supposition that he 
was giving only thirty-three feet instead of fifty-six, as 


he insists the village has taken. 

We reply, that even if the village had taken fifty-six 
feet, the plaintiff having assented during this long term 
of years, and having without objection, permitted the 
public as well as private individuals to acquire rights with 
reference to the street, cannot now be heard to say that 
he made a mistake when he gave his original consent. 

But as a matter of fact there was no mistake, and the 
supposition of the McKeys that the village was only 
taking thirty-three feet of their land was correct. 

Until informed by Mr. Greeley that the street as 
opened was not where the McKeys might have placed it, 
they never questioned its location, nor until that time did 
they ever seek to avoid their common law dedication. 
Now, as we have endeavored to show heretofore, Gree- a 
ley was wrong and in fact the street did and does lie ex- 
actly where Henry McKey thought it ought to be, and 
where plaintiff by his acquiescence consented that it 


should be. ‘ 


It appears (Rec., 25) that there are nine houses on 
the McKey tract between Vincennes avenue and Grand 


If 


boulevard, fronting south on 41st street, as located by the 
village, and seven or eight houses in this same tract 
east of Vincennes auenue, fronting south on 41st street; 
that there is a house on the north-east corner of 4ist 
street and Vincennes avenue, fronting west on Vincennes 
avenue with the side on 41st street, located only three or 
four feet north of the north-line of 41st street as now laid 
out, with a sidewalk immediately south of it. (Ree., 25,) 
All of these houses have been built upon the faith that 
the location of the street was correct, 

The evidence shows that the land in controversy has 
been used by the public as a street with the knowledge 
and acquiescence of the owner for nine years before the 
plat was recorded, and for four years after that before 
this suit was commenced. 

Does not this evidence show a common law dedication 
of this street by the McKeys? 

No particular formalities are required to make a com- 
mon law dedication. It is a question of intention on the 
part of the owner, and this intention may be evidenced 
by the assent of the owner to its use by the public with his 
knowledge for such a length of of time that the public 
accommodation and private rights might be materially 
affected by an interruption of this enjoyment. 

City of Cincinnati v. The Lessee of White, 


6 Peters, 453, and cases there cited. 


In that case the court in referring tothe case of Sarvs 
v. Dean, 3 Bingham, 447, say: “ The point, therefore, upon 


‘¢ which the establishment of the public street rested was 


_“ whether it had been used by the public as such with the 


‘assent of the owner of the soil; not whether such use 


“had been for a length of time which would give the 
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“right by force of the possession; nor whether a grant 
‘might be presumed, but whether it had been used with 
“the assent of the owner of the land; necessarily imply- 
“ing that the mere naked fee of the land remained in the 
‘owner of the soil, but that it became a public street by 
‘his permission to have it used as such. Such use, how- 
“ever, ought to be for such a length of time that the 
‘ public accommodation and private rights might be ma- 
‘terially affected by an interruption of the enjoyment.” 

«There is no particular form or ceremony necessary 
‘in the dedication of land to public use. All that is re- 
‘‘quired is the assent of the owner of the land, and the 
“fact of its being used for the public purpose intended by 
“the appropriation. This was the doctrine in the case of 
+ Farvis v. Dean, already referred to with respect to the 
‘street, and the same rule must apply to all public dedi- 
“cations; and from the mere use of the land, as public 
“lund thus appropriated, the assent of the owner may be 
‘© presumed.” 


From use, with the assent of the owner, the law pre- 
sumes a dedication, the use being for such a length of 
time that the public accommodation and private rights 
might be materially affected by an interruption of the en- 
joyment., 

Mayor v. Franklin, 12 Ga., 239. 
Case v. Favier, 12 Minn., 89. 
Cady v. Conger, 19 N. Y., 256. 


‘+‘In some cases a dedication of property to public use, 
“as, for instance, a street or public road where the public 
“has enjoyed the unmolested use of it for six or seven 
“vears, has been deemed sufficient evidence of dedica- 
“ tion.” 

Larclay et al. v. Howell’s Lessee, 6 Peters, 


513. 


, 
I} 


If the owner of land intentionally or by ggoss negligence 
leads the public to believe that he has dedicated the 
premises to public use, he will be estopped from contra- 
dicting his representations to the prejudice of those he 
may have misled. 

Wilder v. City of St. Paul, 12 Minn., 192. 
Forney v. Calhoun County, 84 Ala., 215. 


A dedication once made cannot be recalled, and the 7n- 
tention of the owner at the time is to be considered, not his 
éntention at any subsequent time. 

Ruch vy. City of Rock Island, § Biss., 95. 
Adamsv. Saratoga R. RP. Co., tt Barb., 414. 


It appears in evidence that the land in controversy has 
been used as a street with the Knowledge and assent of 
the owner for nine years before the plat was recorded. 
and for four years after that before this suit was brought. 

Counsel says in his brief (page 31) that it is the set- 
tled law in Illinois that mere non action will not raise any 
implication of an intention to dedicate private property to 
public use. This is doubtless true, but it is equally true 
that where the owner of land by his conduct allows the 
public to use and improve it as a street, and by his ac- 
quiescence or neglect induces private owners to build 
with reference to it, he ts equitably estopped to deny a 
dedication to the public. The cases cited by counsel in 
his brief show that such is the law in Illinois. 

See 

City of Chicago V. Wright, 69 Ills... 31d. 

The plat of « McKey’s Additien to Hyde Park ” shows 
that the owners intended to and did dedicate to the public 
use the south thirty-three feet of their land for the pur- 


pose of a street. The surveyor who made the plat and 
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surveyed the land thought that the south line of the Me- 
Key tract fell twenty-three feet further south than was 
originally supposed, and made the subdivision upon that 
theory. This plat, as was customary, was presented to 
the trustees of Hyde park for approval and was by them 
approved, evidently upon the supposition that the street 
indicated upon the plat coincided with the street then in 
use. They merely accepted a statutory dedication of 
what the village had for years enjoyed by common law 
dedication. The board of trustees could not by approving 
the plat vacate any part of the street nor surrender the 
public rights previously acquired, even had they known it 
to be what the plaintiff now claims. 

Plaintiff in error seems to contend that by the approval 
of the plat, the defendant in error was irrevocably 
committed to the survey made by Mr. Greeley, and is 
bound by the decree in the partition suit, /o which it was 
not a party, and is precluded from saying that the south 
line of the McKey tract is other than as indicated upon 
Mr. Greeley’s plat. This position is wholly untenable. 


IV. 

THE PLAINTIFF HAS RECOGNIZED THE RIGHT OF THE PUB- 
LIC TO THE STREET BY SELLING LOTS ABUTTING 
THEREON TO PERSONS WHO HAVE ERECTED HOUSES 
WITH REFERENCE TO THE PRESENT LOCATION OF THE 
STREET. 


The evidence shows that plaintiff and others of the 
McKeys, by their deeds of conveyance, although con- 
veying by the plat and by the description on the plat, 
have recognized the street as it now exists (Rec., 28, 29); 


aiid in the deeds, instead of protecting themselves as they 
might have done, against a recognition by their grantees 
of the street as used by the village, they indicate their 
belief in the validity of the village’s claim by inserting 
a clause that they do not warrant against the title of the 
village to such portions of the lots sold, as they assert, 
lie within the limits of the street. 

Says Dillon on Municipal Corporations, Vol. 2, See. 
so2: “And if a street his been long used and_ built 
* upon a particular line, which line has been acquiesced in 
“ by the adjoining owners who have built and made im- 
‘provements to correspond with such line, such owners 
“and the public acquire rights in consequence, and one 
“or more of such owners can not afterwards change or 
“narrow the street by showing that the original survey 
‘made the line of the street different from that which 
«had been long regarded, built upon and acquiesced in 
‘¢as the line of the street.” 

We, therefore, respectfully insist that plaintiff in error, 
has effectually precluded himself from recovering in this 
action by his tacit aflirmance of the deed of dedication 
made by his uncle, by his common law dedication, by his 
confirmation thereof through the statutory dedication and 
by his sale of lots abutting on the street to persons who, 
by the erection of buildings, have recognized the line of 
the street as it now enists. 

Respectfully submitted. 
JAmes II. Roperrs, 
Attorney and of Counsel for Defendant in Error. 
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JAMES D. CRENSHAW VS. THE UNITED STATES. 


In the Court of Claims. 


JAMEs D. Casmmaw ) 
is. 7 No. 16322. 


Tne Unirep Starrs. 
I.—Petition. Filed September 8, 1888. 


To the Honorable Court of Claims: 

James D. Crenshaw respectfully prefers his petition, to wit : 

1. That he is a citizen of the United States and of the State of 
Texas. 

2. That on the 10th day of June, 1881, he completed the four 
years’ course of instruction at the United States Naval Academy, 
graduated therefrom as a cadet midshipman, and was thereupon 
formally detached from said academy and entered into active 
service. 

3. That on the 50th day of June, 1883, after active service for two 
years at sea, he completed his graduation as a cadet midshipman, 
and from that time until June 26th, 1883, under section 1521 of the 
Revised Statutes, was entitled, as midshipman on waiting orders, to 
pay at the rate of 8600.00 per annum, and from June 26th, 1555, to 
compensation as ensign at $800.00 per annum and rations. 

l. Your petitioner respectfully represents that his said pay, 

2 from the 50th day of June, 1885, to the Ist day of July, 1858, 

amounts to the sum of $4,733.66, of which he has been paid 

only the sum of ° $950.00, leaving the balance due and unpaid 
$3,763.66. Wherefore he prays judgment for said amount. 


J. D. CRENSHAW. 


SrTate or TEXAs, { 


(rrayson County, j a 
Personally appeared before me, a notary public in and for the 
State and county aforesaid, J. D. Crenshaw, who, being duly sworn, 
made oath that the staternents made in the foregoing petition are 
true, and that no assignment or transfer of the claim as herein set 
forth, or any part thereof or any interest therein, has ever been made, 
to the best of his knowledge and belief. 
Witness my hand and seal this 4th day of September, 1888. 
[SEAL. ] J. HW. RANDELL, 


Notery Public for Grayson County, Texas. 


’ I1.—Traverse. Filed December 51, 1888S. 


And now comes the Attorney General, on behalf of the United 
States, and, answering the petition of the claimant herein, denies 
each and every allegation therein contained, and asks judgment 
that the petition be dismissed. ~ 

And as to so much of said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government 
of the United States, and has not in any way voluntarily aided, 
I—1490 
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abetted, or given encouragement to rebellion against the said Govern- 
ment, the Attorney General, in pursuance of the statute in such case 
provided, denies the said allegations and asks judgment accordingly. 
ROBERT A. HOWARD, 
Ass’t Attorney General. 


4 IlI.—Findings of Fact and Conclusion of Law. Filed January 
7, 1889. 


The court, upon the evidence, finds the facts as follows: 


I. 


The petitioner was appointed a cadet midshipman at the Naval 
Academy in September, 1877, the said appointment being as follows: 


Unirep States or America, Navy Department : 


By the direction of the President of the United States you are 

appointed to the grade of cadet midshipman in the United States 
‘- Navy from the twenty-fourth day of June, 1877. 

Given under my hand and seal of the Navy Department, at the 
city of Washington, this — day of July, one thousand eight hun- 
dred and seventy-seven. 

[ SEAL. | GEO. M. ROBESON, 
Secretary of the Navy. 


He pursued the academic course of four years, passed a successful 
examination, and received a certificate from the academic board in 
the following words, to wit: 

This certifies that Cadet Midshipman James D. Crenshaw has 
completed the prescribed course of study at the United States Naval 
Academy, and has successfully passed the required examination 
before the academic board preparatory to the two years’ course afloat. 

June 10, 1881. 


II. 


On the 2d day of June, 1881, he was detached from the Naval 
Academy by an order from the Navy Department as follows, to wit: 


NAVY DEPARTMENT, 
BUREAU OF NAVIGATION AND OFFICE OF DETAIL, 
WASHINGTON, June 22, 1851. 
Str: You are hereby detached from the Naval Academy; pro- 
ceed home and regard yourself as waiting orders. 
By direction of the Secretary of Navy. 
Respectfully, W. D. WHITING, 
Chief of Bureau. 


Cadet Midshipman James D. Crenshaw, U. S. Navy. 
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On the 25th of August, 1881, he was ordered to sea by the Navy 
Department, which order is as follows, to wit: 


ual 


NAVY DEPARTMENT, 
BUREAU OF NAVIGATION AND OFFice or Deratn, 
WASHINGTON, August 25, 1881. 
Sir: Proceed to New York and take passage in the Vacifie mail 
steamer, which leaves on the 10th of September next, for 
5 Aspinwall, thence to Panama, and on your arrival report to 
Rear Admiral Balch for duty on board the United States 
steamer Pensacola. 
Paymaster T. 'T. Caswell, No. 29 Broadway, New York, will secure 
your passage. 
a By direction of the Secretary. 
Respectfully, W. D. WHITING, 
Chief of Bureau. 


Cadet Midshipman James D. Crenshaw, U.S. Navy, Mount Wash- 

ington, Ohio. 
af 

He served on the said Pensacola until the 14th day of March, 
1883, when he was detached from said ship Pensacola by the fol- 
lowing order: 

U.S. FL S. Pensacona, 
VabLparatso, Curit, March 14, 1885. 

Sir: You are hereby detached from the U.S. F.S. Pensacola, and 
will proceed to Annapolis, Md., and report to the superintendent of 
the Naval Academy for examination. 

On vour arrival you will report by letter to the Bareau of Navi- 
gation and inform it ot the date of your detachment from the U.S. 
| I’. S. Pensacola. Pay Inspector Rufus Parks, U.S. Navy, will fuar- 
nish you transportation to New York. 

Very respectfully, your obedient servant, 
A. kK. HUGHES, 
Rear Admiral, U.S. Navy, 
Commanding United States Naval Force, Pucifie Station. 


_f 


He proceeded to the Naval Academy, passed successfully his final 
examination,and the 15th day of June, 1885, received the following 
certificate from the academic board, to wit: 


We, the academie board of the United States Naval Academy, 
having thuroughly examined Naval Cadet James D. Crenshaw on 
all subjects, theoretical and practical, taught at this institution, and 
having found him proficient in each, do hereby, in conformity with 
the law, grant to him this certificate of graduation. 
June 15, 1883. 


i 


4 JAMES D. CRENSHAW VS. THE UNITED STATES. 
Vi. 


On the 23d day of June, 1883, an order was issued detaching him 
from the Naval Academy, as follows: 


Navy DEPARTMENT, 
BuREAU OF NAVIGATION AND OFFICE OF DETAIL, 
WASHINGTON, June 23, 1883 


Sir: You are hereby detached from the Naval Academy ; proceed 
home and regard yourself waiting orders. 
By direction of the Secretary of the Navy. 
Respectfully, J. k. WALLER, 


Chief of Bureau. 
VII. 


On the 26th day of June, 1885, an order was issued purporting 
to discharge him from service, as follows : 


Sir: Having successfully completed your six years’ course at the 
United States Naval Academy, and having been given a certificate 
of graduation by the ¢ academic board, but not bei ‘Ing required to fill 
any vacancy in the service happening during the year preceding 
your graduation, you are hereby discharged from the 30th of June, 
1883, with one year’s sea pay, as prescribed by law for cadet mid- 
shipmen, in accordance with the provisions of the uct approved 
August 5, 1882. 

Respectfully, W. E. CHANDLER, 
Seerclary of the Navy. 


Naval Cadet James D. Crenshaw, U.S. Navy. 


6 VIII. 


Since the date of that order he has not been called upon to do 
duty, and has not received any pay except that credited on his 
claim. 


IX. 


The certificate given at the end of the academic course at the 
academy,in June, i881, to cadet midshipmen and eadet engineers 
was identical, with the exception that in the case of the former the 
certificate contained the words “ preparatory to the two years’ course 
afloat.” 

The claimant received one year’s pay credited on his claim. 


Conclusion of Law. 


The court, upon the foregoing facts, decides as a conclusion of law 
that the petition be dismissed. 


“4 


“4 
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IV.—Opinion of the Court. 


Wexpon, J., delivered the opinion of the court: 

The claimant alleges that on the 10th of June, 1851, he completed 
the four years’ course of instruction at the United States Naval Aead- 
emy, graduated therefrom as a cadet midshipman, and entered into 
active service; that on the 30th of June, 18585, after two years’ active 
service at sea, he completed his graduation asa midshipman; from 
that time until June 26, 1885, he was entitled as midshipman on 
Waiting orders to pay at the rate of S600 per annum, and from the 
26th of June to compensation at S800 per annum and rations. 

It is then alleged for the services thus rendered, on the Ist day of 
July, 1888, he was entitled to the sum of $4,735.66; that he has been 
paid the sum of $950, leaving a balance of $5,783.66, and for that 
amount this suit is prosecuted. 

The findings show in substance the following state of facts: The 
petitioner was appointed cadet midshipman in September, 1877, at 
the Naval Academy, pursued a course of study of four years, and 
received a certificate to that effect on the 10th of June, ISS]. 

On the 2d of June, 1881, he was detached from said academy and 
ordered home on waiting orders. On the 25th of August, 1881, he 
was ordered to sea, served on the Pensacola until the 14th day of 
March, 1883, when he was detached from the same and ordered to 
report to Annapolis for examination. Ile passed his final examina- 
tion under said order, and on the 23d of June, 1883, an order was 
issued detaching him from said academy and ordering him home. 
On the 26th of June, 1885, an order was issued discharging him 
from the service, and since the date of said order he has not been 
required to perform any duty. 

This case presents the same questions determined in the Harmon 
Case (23 C. Cls. R., p. 406). In that case all the questions were most 
elaborately discussed, both in the trial and ona motion for a re- 
hearing, and are examined at some considerable length in the opin- 
ion. 

The case of Grambs (25 C. Cls. R., p. 420) may be cited to sustain 
the doctrine announced in Harmon’s Case. 


7 


Opinion in the Llarmon Case. 


Wetvon, ./., delivered the opinion: 


This case is prosecuted to recover compensation alleged to be due 
the claimant as a eadet midshipman and ensign from the 50th of 
June, 1SS5, to the Ist day of January, 1SS7. The aggregate of his 
compensation during that period, as he alleges, is $2,605.49. From 
that amount he deducts the sum of 8950, leaving a balance due of 
$1,655.47, and for that sum he prosecutes this suit. 

The petitioner entered the Naval Academy in Sept., 1877, pursued 
a course of study for four years, passed a successful examination, 
and at the end of said period received from the academic board a 
certificate as follows: 
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This certifies that Cadet Midshipman Eugene M. Harmon has 
completed the prescribed course of study at the United States Naval 
Academy, and has successfully passed the required examination 
before the academic board preparatory to the two years’ course 
afloat. 

June 10th, 1881. 

On the 2d of June, 1881, he was detached from the Naval 
Academy, and on the 25th of August was ordered to sea. On the 
10th of Mareh, 1885, he was det: iched from the United States flag- 
ship, ordered to sveseeil to Annapolis, ard report to the superin- 
tendent of the Naval Academy for examination. In pursuance to 
said order he was examined on the 15th of June, 1883, and received 
the following certificate: 

We, the academic board of the U. 8S. Naval Academy, having 
thoroughly examined Naval Cadet Eugene M. Harmon on all the 
subjects, theoretical and practical, taught at this institution, and 
having found him proficient in each, do hereby, in conformity with 
the law, grant to him this certificate of graduation. 

June 15, 1885. 

On the 23d of said month an order was issued detaching claimant 
from the Naval Academy, directing him to await orders; and on 
the 26th of June following the Secretary of the Navy, after reciting 
his graduation, and there being no vacancy in the service, dis- 
charged him with one year’s sea pay from the 50th of June, under 
the provisions of the act approved August 5th, 1882. 

[t is insisted on the part of the plaintiff that the act of the Sec- 
retary of the Navy discharging him on the 26th of June was un- 
authorized by the act of the 5th of August, 1582, the plaintiff not 
being an under-graduate within the meaning of said act and said 
act not applying to the class of 18S] and 1882. In support of this 
theory of the law our attention is called to the eases of Leopold v. 
United States, 18 (C. Cls., 546; Redgrave v. same, 116 U. S., 474; 
Perkins v. same, 116 U.38., 483. 

It is also insisted that at the time of the passage of said act the 
claimant, by virtue of his course at the academy and graduation, 
under the existing law, had vested rights which could not be affected 
by the repeal of a statute under which they were acquired; and 
there can “ no repeal by implication. Asa defense to the claim, 
it is urged by the attorney for the Government that said statute, fully 
authorized the Secretary to make the order of the 26th of June. 
and that the claimant had no rights at the time of its passage which 
was | were] not subject to the jurisdiction and control of Congress. As 

this case is presented, it is material for us to determine at what 
8 period the claimant comple ted his course as a cadet midship- 

man, because upon that determination depends the question 
whether the issue is disposed of by the reasoning in the adjudica- 
tions of this and the Supreme Court. In the cases cited the question 
was not that of a cadet midshipman, but a cadet engineer. It was 
held in the Leopold case by this Court that a cadet engineer gradu- 
ated at the Military Academy in four years; that the two years at 
sea are not years of study, but of service; and the subsequent case 
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of Redgrave, which was affirmed by the Supreme Court, adopted 
that.theory of the law in the construction of the act of August 5, 
1882. 

Cadet engineers are not under-graduates when they are perform- 
ing the service incident to the two years following their study at the 
academy, but are then in the discharge of the duties incident toa 
period between graduation and promotion. They are to be exam- 
ined at the end of six years, which included their four years at the 

academy and two years on the sea, in order to determiue the ques- 
tion of promotion. The right of a midshipman as affected by the 
act of Aug. 5, 1882, and the incident act of the Secretary of the Navy 
under said act is an original question in this court, being unaffected 
by the former decisions, except in so far as by analogy they become 
authority as judicial reason. ‘The statute enacts in the second pro- 
viso— 

sut nothing herein contained shall reduce the number of appoint- 
ments from such graduates below ten in each year, nor deprive of 
such appointment any graduate who may complete the six years’ 
course during the year 1882. 

Involved in this proviso are two distinet thoughts, which in our 

judgment become important in the construction of the act as affeet- 
ing the issue in this proceeding. First, the statute does not apply 
o “the class of 1882;” and, second, as composing that class, all 
graduates “ who may so far complete the six years’ course” during 
said year. An exception was made in favor of the class of 1882, but 
there the exception stopped, leaving all subsequent classes subject 
to the provisions of the statute. This and the Supreme Court have 
decided that the statute was prospective only, and did not apply to 
any class except those graduating subsequent to its enactment. So 
that, both by the provisions of the law and the decision of the Su- 
preme Court, there is eliminated from the present discussion the 
question as to retroactive legislation. “Who may complete the six 
years’ course.” This phraseology clearly contemplates a condition 
incident to a class of students in the Naval Academy impressed 
upon them by legislation and usage anterior to the act of the 5th of 
August, 1582. 

It will be seen by reference to finding I that the certificate given 
to the midshipman at the end of four years spent in the ac: ademy 
differs in its terms from the certificate issued to the cadet engineer 
in the words “ preparatory to the two years’ course afloat.” At the 
end of two ape course aftoat, the cadet midshipman is required to 
return to the academy, subject himself again to some extent to the 
jurisdiction of the institution, in order that an academic board may 
determine whether his acquirement afloat is sufficient, in connection 
with his scholarship at the institution, to justify his certificate of 
graduation. His education is theoretical and practical; the one he 
acquires in the immediate institution, the otheron the high seas; but 
each acquirement comes within a course of study covered me a period 
of six years. Before the claimant became a student at the academy 

‘Congress had legislated upon the subject of his ae: smdennie 
v course, and his rights in the institution became and were im- 
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pressed with all the consequences of that legislation. Sect. 1520, 
R. 8., provides— 

The academic course of cadet midshipmen shall be six years. 

This law was in force when the act of 1882 was passed, and is un- 
repealed by it. In speaking of last-named act, Mr. Justice Mathews, 
in the Redgrave case, said: 

The general purpose of this act is apparent. One main object 
was to abolish the distinction previously made by law between cadet 
engineers and cadet midshipmen, and for the future to merge both 
classes in the new designation of naval cadet. The previous differ- 
ences between them grew out of the separate provisions as to their 
number, their manner of appointment, their course and term of: 
study, and their pay after four years’ course of study at the acad- 
emy. | 
And after further discussion of the diflerence the learned justice 
concludes : | 

This leaves the state and condition of cadet engineers, who at the 
date of the passage of the act were already graduates according to 
the law as it then stood, unchanged, and to this class the appellee 
belonged. 

The purpose of the act of 1882 was to abolish the distinetion in 
name between cadet engineers and midshipmen, and to provide for 
the two, but one classification, known to the law at presentas “ naval 
vadets.” One of the differences between them, according to the Su- 
preme Court, is a difference of “course and term of study.” That 
difference of term of study is a difference of four and six years, and 
by the decision of this and the Supreme Court it is adjudicated that 
the term of service of a cadet engineer is but four years. The 
term of service of the claimant having commenced in 1877, his 
course of study being six years, did not terminate until June, 1883, 
and if so, he was an under-graduate of the class of 1883, and so be- 
came subjected to the provisions of the statute of 1882. Having 
determined that the provisions of the statute are applicable by in- 
tendment of Congress to the claimant, it remains for us to notice 
the other point of contention, made by the very able argument of 
counsel for the claimant, that upon the completion of the prescribed 
curriculum he had a vested right to be commissioned a midship- 
man. Vested rights incident to a claim are, in legal contemplation, 
as sacred against the encroachment of the Goverument as are any 
rights of private property; but those rights must originate aud exist 
consistent with the just and constitutional powers of the Govern- 
ment to regulate its public policy without being responsible to in- 
dividuals in damages. (Deming rs. United States, C. Cls., 1, 190.) 

The numberof men in the army and navy is dependent entirely 
on the will of Congress, and in the legislation incident to that ques- 
tion the highest rights of sovereignty are exercised by the Govern- 
ment. The cases cited in the brief of counsel are the extreme cases 
on the subject of vested rights; and, while they are well considered 
and ably stated and of binding authority in this court, they do not 
go to the extent of protecting the claimant in the enjoyment of a 
vested right because of his graduation at the Naval Academy. 
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Section 1521, Revised Statutes, vrovides— 

When cadet midshipmen have passed successfully the graduating 
examination at the academy they shall receive appointments as 
midshipmen, and shall take rank according to their proficiency as 

shown by the order of their merit at the date of graduation. 
10 This is the section of the law which provides for the perma- 

nent employment of the students of the Naval Academy. 
Can there be deduced from this statute an obligation upon the part 
of the Government to so continue its policy in reference to the navy 
as that the claimant’s service as a midshipman would be necessary, 
and therefore his appointment as such be made by the President by 
and with the advice and consent of the Senate ? 

In the Fisher case this Court has decided— 

With some few exceptions Congress may at any time reduce the 
salaries of public officers. The only contract which arises from a 
statute establishing a salary is to pay the incumbent that salary 
while that law remains in force. (15 C. Cls., 3238.) 

The Fisher case was taken to the Supreme Court, and, upon ap- 
peal, the principle announced in this Court was affirmed, the Su- 
preme Court saying : 

Congress therefore could, without the violation of any contract, 
reduce the salary of the appellee, and had the constitutional power 
to do so. 

It will be seen by reference to the 12th finding that the obliga- 
tion assumed by the cadet, on his admission to the academy, is in 
consonance with the view of the law herein stated. The obligation 
on his part was to serve eight years, “ unless sooner discharged by 
competent authority.” The discharge in this case was in strict pur- 
suance of law, by an executive officer of the Government authorized 
by the statute to perform that function. Obligations are not always 
mutual in the liability of the parties to perform. They are often 
unilateral, giving a right to one to declare the obligation at an end, 
while the other party 1s bound to a full performance. The policy 
of the statute under which the claimant was discharged is a ques- 
tion which cannot be approached by the judiciary. It remains for 
Congress to determine questions of that character; and, having de- 
termined it as we have stated, it is the judgment of the Court that 
the petition be dismissed. 


Opinion in the Gramb’s Case. 


Ricuarpson, Ch. J., delivered the opinion of the Court: 
* * * * * « + 

Thus, in any view of the case which we can take, the Secretary of 
the Navy was required by law to give to the claimant a certificate 
of appointment and an assignment to one of the various corps in 
which vacancies existed upon the recommendation of the academic 
board. 

The Secretary gave him a certificate of discharge in lieu of one 
of appointment under an cee aera of the statute which this 
Court and the Supreme Court subsequently decided to be erroneous. 
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The question then arises, How did this leave the claimant? It 
is contended that, as the certificate of discharge was unwarranted, 
he remained in the office of naval cadet and still continues to hold 
that office. He claims the emoluments of a naval cadet since the 
expiration of the time to which he was paid by the one year’s sea pay 
in advance, received with his certificate of discharge, or the pay of 
the office to which he was entitled by law to have been appointed. 

We cannot concur in these views. In our opinion, the term of 
oftice of naval cadets, as did that of cadet midshipmen, expires with 
the completion of six years’ course, when, if not appointed to 
another and different office, they ipso facto cease to be officers in the 
navy. 

The Revised Statutes provide as follows : 

Section 1512. The students at the Naval Academy shall be styled 
cadet midshipmen. 

Sec. 1518. There shall be allowed at said academy one cadet 
midshipman for every member or delegate of the House of Repre- 
sentatives, one for the District of Columbia, and ten appointed an- 
nually at large. 

Sec. 1520. The academic course of midshipman shall be six years. 

Sec. 1521. When cadet midshipmen shall have passed success- | 
fully the graduating examination at the academy, they shall receive 
appointments as midshipmen and shall take rank according to their 
proficiency as shown by the order of their merit at the date of 

graduation. : 
11 There are no provisions in the statutes for cadet midship- 

men or naval cadets, as now called by the act of August 5, 
1882, bevond the term of their course at the academy. If at their 
final graduation they receive appointments to other and different 
offices as provided by law, they remain in the navy, not as naval 
cadets, but as officers of the grade of the line to which they are 
thus appointed. If not promoted they go out of office because their 
academic course has ended, and the office of cadet midshipman or 
naval cadet has expired. A new class has taken their place at the 
academy, and the previously existing vacancies in the grades of 
offices — which they were eligible have been filled. 

The act of July 16,1870, Ch. 295, sec. 11 (16 Stat. L., 334), made 
students at the Naval Academy cadet midshipmen, but did not in- 
clude them among the grades of the line officers of the navy. 

The lowest of these officers remained midshipmen, and so con- 
tinued (Rev. Stat., 1362) until changed to ensign by the act of March 
> remy Ch. 91 (22 Stat. L., 472), and act of June 26, 1884 (23 Stat. 

There can be no doubt that Congress may directly or indirectly 
limit the tenure of offices created by law in all cases where the Con- 
stitution does not establish it. , 

Thus it seems clear that the claimant went out of office by the 
expiration of the tenure limited by the course of legislation. He 
cannot, therefore, receive pay as a naval cadet, nor can he have the 
pay of any other office to which he might and ought by law to have 
been appointed, for the reason that he does not hold and never has 
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held any other office in the navy. We have no means of ascertain- 
ing what other office he would have been appointed to had the See- 
retary of the Navy followed the law. He might have been made 
an ensign in the line, an assistant engineer, or an officer in the Ma- 
rine Corps, according to assignment intrusted to the discretion of the 
Secretary, as provided by the act of August 5, 1882, and the salaries 
of those officers are not all alike. A similar point arose in Benja- 
min’s ease (10 C. Cls. R., 475). The court there held that if a mid- 
shipman, then an under-graduate at the Naval Academy, were en- 
titled to be commissioned ensign, and the President should refuse 
to issue his commission, no action would lie for the salary of the 
office which he did not possess. 

Whether or not the claimant, had he moved in due season, might 
not have maintained a mandamus to compel the Secretary of the 
Navy to give him the certificate of appointment to which he was 
entitled is not in issue here, and we should have no jurisdiction of 
the question if it were presented. 

Instead of pursuing that remedy, or any other until this action 
was commenced, July 17, 1886, the claimant accepted the one year’s 
sea pay, as provided by law for cadet midshipmen, allowed by the 
act of 1882 to naval cadets to whom certificates of discharge were 
given, and to that extent acquiesced in his discharge. (Hildebrand’s 
case, 13 ©. Cls. R., 62; Durvea’s case, 17 C. Cls. R., 24.) 

Whether he be estopped by his own laches and acquiescence er 
not it is clear to us that he cannot recover in this Court the salary 
of an office which he does not hold. 

The status of cadet midshipmen or naval cadets after completion 
of their academic course must not be confounded with that of eadet 
engineers who graduated at the academy in 1881 and 1882. We 
have held in the Leopold, Redgreave, and Perkins cases,as_ before 
stated, that those officers were not made naval cadets by the act of 
August 5, 1882, and so were not subject to discharge by the Secre- 
tary of the Navy under the provisions of that act. 

Cadet engineers, after graduation at the Naval Academy, per- 
formed service at sea with increased pay. ‘They were styled “ cadet 
engineers, graduates,” on the Naval Register, and were so appro- 
priated for in annual appropriation acts. 

They were not required to pass any competitive examination, be- 
cause the ‘v had no claim, as of right, to promotion or apy ointment 
to other offices as did cadet midshipmen. 

Section 1403 of the Revised Statutes provides that— 

Cadet engineers who are graduated with credit in the scientific 
and mechanical class of the Naval Academy may, upon the recom- 
mendation of the academic board, be immediatel y appointed as as- 
sistant naval constructors.. 

Section 1594 provides that— 

Cadet engineers who are graduated with credit in the scientific 
and mechanical class of the Naval Academy may, upon the reconn- 
mendation of the academic board, be appointed by the President 

and confirmed by the Senate as second assistant engineers. 
12 The President was not required to make such appointments, 
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nor was a time fixed at which he should determine whether 
or not he would appoint any of them. The only provision for their 
discharge is found in section 1525 of the Revised Statutes, where it 
is enacted that— 

Cadet engineers shall be examined from time to time, according 
to regulations provided by the Secretary of the Navy, and if found 
deficient at any examination, or if dismissed for misconduct, they 
shall not be continued in the academy or in the service, except upon 
the recommendation of the academic board. 

If not found deficient at any examination nor dismissed for mis- 
conduct, they continued in service as cadet engineers until the Presi- 
dent saw fit to appoint them to other and higher offices. 

Not so with cadet midshipmen, who, as such, disappeared from 
the Naval Register and from the service immediately upon their, 
graduating examination. 

The claimant’s petition is dismissed. 


V.—Judgment of the Court. 
JAMES D. CRENSHAW 
16322. 


v. 
THE UNITED STATEs. 


At a Court of Claims held in the city of Washington on the 7th 
day — January, A. D. 1889, judgment was ordered to be entered as 
follows: 

The Court, on due consideration of the premises, find for the de- 
fendants, and do order, adjudge, and decree that the petition of the 


claimant, James D. Crenshaw, be dismissed. 
BY THE COURT. 


13. VI—Application of Claimant for and Allowance of Appeal. 


ih 


JAMES JD. CRENSHAW 
16322. 
THE UNITED STATEs. 


From the judgment rendered in the above-entitled cause, on the the 
7th day of January, 1889, in favor of the defendants the claimant, 
by his attorneys, on the 22d day of January, 1889, makes applica- 
tion for and gives notice of an appeal to the Supreme Court of the 


United States. 
H. O. anp R. CLAUGHTON, 
Att’ys for Claimant. 
Filed January 22, 1889. 
Allowed in open court January 22, 1889. 


WILLIAM A. RICHARDSON, 
Chief Justice. 


' 
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14 In the Court of Claims. 


James D. CRENSHAW 
vs. } rosea 
THe Unirep Srares. 

I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in 
the above-entitled cause, of the findings of fact by the Court and 
conclusions of law thereon, of the opinion of the Court, of the judg- 
ment of the Court dismissing the petition, of the application for 
and the allowance of an appeal to the Supreme Court of the 
United States. 


Seal Court 
of Claims. 


In testimony whereof I have hereunto set my hand 
and affixed the seal of said Court of Claims, at Wash- 
ington city, this 24th day of January, A. D. 1889. 

JOHN RANDOLPH, 
Ass’t Clerk Court of Claims. 


Endorsed on cover: Court of Claims. No. 1490. James D. Cren- 
shaw, appellant, vs. The United States. Filed January 25, 1889. 
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In the Supreme Court of the United States. 


Ocrornen Trerem 188%, 
JAMES D. CRENSHAW, )\ 
rw, No. 1,081, 


THE UNITED STATES. | 


BRIEF OF APPELLANT’S COUNSEL. 


In the Supreme Court of the United States. 


Ocronern Term 1889. 


JAMES D. CRENSHAW, ) 
ex, No. 1,OS] 


, a v rc ‘ . ‘rg Abe Pal 
{ THE UNITED STATES. | 


Brerer or APPELLANT'S COUNSEL. 


This is an action brought by the Appellant, to reeover 
pay alleged to be due to him as a Midshipman in the 
United States Navy. 

The Court of Claims dismissed his petition as being 

: within the ruling of the court in the ease of Eugene Har- 
mon vs. The United States. | 

The ease of Eugene Harmon was heard twice by the 
Court of Claims. At the first hearing, the petition was 
dismissed upon the ground that a Cadet Midshipman was 
not an officer, and at the last hearimg the court held that 
though an officer until his graduation, he ceased to be an 
oflicer at that time. 

[t is not necessary to diseuss the ground upon which the 
Harmon case was dismissed at the rehearing, to wit, that 
the Appellant ceased to be an officer in the Navy, ipso facto 
upon his final graduation. The contention in this parti- 
eular is that Congress had no right to make the Appellant 
a Naval Cadet, and the answer of the Court of Claims ts 


eoneeding that he remained a Midshipman until his final 
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Ife shall nominate, and by and with the advice and consent 
of the Senate, shall appoint Ambasadors * * * * * 
and all other officers of the United States whose “uppoint- 
ments are not herein provided for, and which shall be es- 
tablished by law. But Congress may by law vest the ap- 
pointment of such inferior officers as they think proper in 
the President alone - = * 

By Section 8, paragraph 13 of Article 1 of the Constitu- 
tion of the United States, it is declared that Congress shall 
have the power to provide and maintain a Navy, and by 
the 14th paragraph of the same Section, it is declared that 
Congress shall have the power to make rules for the gov- 
ernment and regulation of the land and naval forces. 

Congress very early in the history of the Government 
authorized the President to appoint Midshipmen as officers 
of the Naval Service, (Vol. 1, Statutes at Large, p. 550), 
and the law as it stood at the time of the Appellant’s ap- 
pointment as Midshipmen in the Navy, was as follows: 

l. See. 1511 of the Revised Statutes of the United 
States. “The Naval Acanemy shall be established at An- 
napolis in the State of Maryland.” 

2. See. 1515. “There shall be allowed at said Academy, 
one Cadet Midshipman for every Member or Delegate of 
the House of Representatives.” 

3. See. 1520. “The Academie course of Cadet Mid- 
shipmen shall be six years.” 

4. See. 1521. “When a Cadet Midshipman shall have 
passed successfully the graduating examination at the 
Academy, they shall receive appointments as Midshipmen, 
amd shall take rank according to their proficiency as shown 
by the order of their merit at the date of graduation.” 

5. A regulation which required the appointee to enter 
into 2a bond, binding him to serve as an officer for the 


period of eight years, unless sooner discharged by compe- 
tent authority. 

6. See. 1556. Midshipmen «after graduation, shall be 
entitled to receive annual pay, when at sea, one thousand 
dollars, on shore duty, eight hundred dollars, on leave or 
waiting orders, six hundred dollars. Cadet Midshipmen, 
five hundred dollars: during such period of their course of 
instruction as they shall be at sea im other than practice 
ships, shall receive an annual pay not exceeding nine 
hundred and fifty dollars. 

7 and 8. See. 1229 and Art. 56 of See. 1624 of the 
Revised Statutes. No officer in the Military or Naval 
Service, shall in time of peace be dismissed from service, 
except upon, and in pursuance of the sentence of a Court- 
martial to that effect, or in commutation thereof, 

This constitutes all of the law as it existed at the time 
of the Appellant’s appointment, necessary to be considered 
in thasdiscussion of this case. 

Five years after his appointment, more than one year 
after his first or Academie graduation, and after he had 
heen detached from the Naval Academy, and ordered to do 
duty as an Gfficer at sea, and when le was doing such duty 
as a Midshipman, Congress passed an Act approved August 
5, 1882, being the annual Naval Appropriation bill with 
the interpolation, as follows: ‘ Provided, that hereafter 
there shall be no appointments of Cadet Midshipmen or 
Cadet Engineers at the Naval Academy, but in lieu thereot 
Naval Cadets shall be appointed from cach Congressional 
district and at large, as now provided fer Cadet Midship- 
men, and all the undergraduates at the Naval Academy, 
shall hereafter be dlesignated and called “ Naval Cadets,” 
and from those who suecesstully complete the six years 
course, appointments shall hereafter be made as is necessary 
to fill vacancies in the lower grades of the line, and Engineer 
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Corps of the Navy and the Marine Corps; and provided 
further that no greater number of appointments mto these 
grades shall be made each year than shall equal the number 
of vacancies which has occurred in the same grades during 
the preceding year.” “ And if there be a surplus of grad- 
untes, those who do not receive such appointment, shall be 
given a certificate of graduation, ang honorable discharg®, 
and one year’s sea pay, as now provided by law for Cadet 
Midshipmen, and so much of Section 1521 of the Revised 
Statutes as is inconsistent herewith is hereby repealed.” 

“ Any Cadet whose position in his class, entitles him to 
be retained in the service may, upon his own application, 
he honorably discharged, at the end of four years course at 
the Naval Academy, witha proper certificate of graduation.” 


The foregoing being the state of the law, at the time of 


the Appellant’s appointment as a Midshipman, and at the 
time of his final graduation in June, 1883, the then Secre- 
tary of the Navy professing to act by authority of the Act 
approved August 5, 1882, on the 26th day of June, 1883, 
notified the Appellant, that, in accordance with the provi- 
sions of said Act, he was thereby discharged, from the 50th 
day ot June, 183835. ; 

If this pretended discharge was the act of competent au- 
thority, the judgment of the Court of Claims should be 
aftirmed, if it was not, this court must reverse that judg- 
ment. 

We submit that the Appellant has not been discharged 
by competent authority, because, neither Congress nor the 
Secretary of the Navy, nor «ny department of the Govern- 
ment Is conipetent, in time of peace to discharge an officer 
from the Naval Service. 

It is immaterial, what motives influenced Congress to 
make it a part of the law of the land, that every Naval and 
Military officer, should hold his office during good be- 
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havior, (that is for life), nay more—tor that was from the 
foundation of the Government the unwritten and well un- 
derstood Jaw—but that the fret that his miseondnet justi- 
fied his discharge should be ascertained by a judicial tri- 
bunal, it is now the law which protects every officer from 
the arbitrary oppression of any department of the Govern- 
ment, except under the conditions and circumstances within 
the decision of the Blake ease, which conditions and cir- 
cumstances are altogether wanting in this case; and it may 
be, that under the changes in the law since the discharge of 
Blake, the court would not deem the decision in that case 
applicable to tie law as it now exists. The interpretation 
of the Act of July, 1866, was controlled by Acts in pari 
mneteria, but Congress in 1874 re-enacted this provision as ) 
it appears in Section 1229 of the Revised Statutes, unae- 
companied by the provisions of the law in force in 1870, 
when the President by and with the advice of the Senate, 
appointed Gilmore, chaplain in place of Blake. Thus 
more than ten years after the condition of affairs which 
was the key to the interpretation given to the law in the 
Blake ease had ceased to exist, Congress re-enacted Section 
1219, and adopted Art. 36 of Scetion 1624, and these now 
stand independent and explicit and uncontrolled by any 
other provisions of the law. A brief view of the legisla- 
tion which resulted im the adoption of Section 1229 and 
Art. 37 of Seetion 162-4 of the Revised Statutes, will aid 
us in the interpretation of the law. 

Prior to the Aci ot July 13, 1866, the President had the 
power to dismiss at his will any officer m the Military or 
Naval Service. Section 17 of that Act declares that no 
officer in such service in time of peace should be dismissed, 
except upon the sentence of a Court-martial. Section 17 
of the Act approved July 15, 1370, (16 Statutes at Large, 
p. 319), authorized the President to drop from the rolls of 


the Army tor desertion, any officer, who was absent from 
duty more than three months without leave, and m 1874, 
these two provisions were re-enacted as they appear m Sec- 
tion 1229 of the Revised Statutes, arranged under the head 
of Tithe 14—The Army, as follows: “The President is 
authorized to drop from the rolls of the Army, for deser- 
tion any officer who may be absent from duty three months 
without leave, and no orlicer so dropped shall be eligible 
to reappointment. And no officer in the Military or Naval 
Service shall in time of peace be dismissed from service, 
except upon, and in pursuance of the sentence of a Court- 
martial to that effect or in commutation thereof. 

At the same time Congress adopted under Title 15— 
Me Navy, the lune, reported by the revisors found in Art. 
36 of Section 1624 of the Revised Statutes, as follows : 

“No officer shall be dismissed from the Maral Service, 
except by the President or by a sentence of a general Court- 
martial and in time of peace no officer shall be dismissed, 
except in pursuance of a general Court-martial or in miti- 
cation thereof. 
We find then, that Congress has emphasized the declara- 
tion of its will, that in tinie of peace no officer in the Mili- 
iary or Naval Service, shall be dismissed therefrom, except 
upon the sentence of a Court-martiai to that effeet, by in- 
grafting it in the regulations provided for both branches of 
the service. Congress was in carnest upon this point. In 
time of war, the President after the passage of the Act of 
July, 1866, had the power as provided by the Act ef 1870, 
to dismiss an officer from the Military Service for desertion 
in advanee of the sentence of 2» Court-martial, and perhaps 
from the Naval Service for any Cause deemed sufficient by 
him, but before July, 1866, to wit, by the Act of March, 
1865, (15 Statutes at Large, p. 429), it was provided that 
an officer dismissed by the President should have the right 


to demand a trial by a Court-martial, and if the trial was 

refused, or if granted, and the sentence of the Court-martia] 
was neither dismissal nor death, the order of dismissal by 
the President should be void, and the ofticer by operation 
of the law was restored to the service. Again Congress in 
adopting the Revised Statutes, las repeated its sovereign 
will im this particular, as found first in Seetion 1230 of the 
Revised Statutes in relation to Army ollicers, and in Article 
o7 ot Section 1624 in relation to Naval officers. 

So that as the law stood at the time of the Appellant’s 
appointment, the appointment was during good behavior, 
that is for life, and if dismissed during the war by the Presi- 
dent, before trial by a Court-martial, the right to such trial 
was guaranteed to him after dismissal, and in time of peace, 


the sentence by the Court-martial had to pomccemad the lis- Ace aobe/ 


missal by the President. 

This is all very plain. During war the exigeney might 
require immediate action by the Commander-in-Chief, but 
even then, this sort of Jedwood jury practice of condemn- 
Ing a man first and trying him afterwards, was provided, as 
a constitutional protection thrown around the life tenure 
of the officer of which he could not be deprived, except for 
misbehavior ascertained and adjudged by a tribunal of his 
peers. 

Prior to these enactments, this court had decided that 
the President had the power to dismiss an officer from the 
service, that power being meident to the power of appoint- 
ment. 

The court in the ease er porte Tfennen 13 Peters, ap- 
proved of the resolution of Congress, passed after the won- 
derful debate of 1794, when by a very small majority, that 
learned bedy passing upon this as a politieal question, re- 
solved that the right to remove was incident to the power 


to appoint. The action of the Senate, was doubtless owing 
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in a great measure to the unanswerable logie and great in- 
fluence of Mr. Madison, who, while he maintained that the 
President had the power, declared that the arbitrary and 
unjust exercise of that power, would subject him to tm- 
peachment. Congress by these Acts, throws around the 
Naval and Military Officers of the United States, the pro- 
tection of a judicial tribunal, composed of their peers. 
Now, no department of this Government in time of 
peace, has authority to dismiss an officer in tne Navy or 
Army from the service, except upon, and in persuance of 
the sentence of a Court-martial to that effect, and there- 
fore neither the, Act of Congress, approved August 5, 1882, 


nor the Act of the Secretary of the Navy, was the act ef 


competent authority, not having been upon, and in pursu- 
ance of a Court-martial to that effect, and he is therefore 


still a Midshipmen in the Navy and entitled to his pey 


as suc oificer. 


Second. But neither Congress nor the Seeretary of the 
Navy, before the Act of 1866, (See. 1229) had the power 
to dismiss a Midshipman from the service. The President 
had the power under the limitations announced by Seuator 
Madison, and the President alone, and without the sssent 
of the Senate. When Congress authorizes the head of a 
department, as under the Constitution, it has the power to 
do, to appoint an officer, in the absence of express prohibi- 
tion, such department would have the right to remove. 
But now the express, makes the implicd to cease. 

Let us interpret this Act of August 5, 1882, in the light 
of the law as it stood independent of Section 1229 and 
Art. 36 of Section 1624. Does:the Act of August 5, 
apply to Cadet Midshipmen, at alli? Is it not entirely 
prospective? Did it make those who had been appointed 


Cadet Midshipmen, Naval Cadets? Could it? Congress 
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has no power to appoint an officer. Lt had authorized the 


President to appoint Cadet Midshipmen, aad he had done 
so, was it in the power of Congress to undo his appoint- 
ment? (Marbury vs. Madison. 1 Cranch). There are 
some provisions In that Act which are obnoxious to the 
criticism that they tdicate an imtcution to embrace Cadet 
Midshipmen, but there are others which are inconsistent 
with this interpretation. The law if intended to be pros- 
pective, was a wise law. [f mtended to be retrospective 
it was unjust and therefore miwise. 

Prior to the enactment there had been two elasses of 
appointments to the Nave@Academy, Cadet Midshipmen, 
appointed by the President, end Cadet Engineers, appointed 
by the seeretary of the Navy. 

By the statutory contract with Cadet Midshipmen, they 
were entitled to promotion. Cadet Hnygineers, were only 
eligible to the appointment of Assistant Engineers. There 
was no limit to the number of Midshipmen, and under the 
law as it then stood there might be a superfluity of Mid- 
shipmen, which would become an encumbrance upoa the 
Navy. [It was wise legislation to provide a remedy for 
this misehtei, and this Act was passed for that purpose. 
Hereafter there shall be no appointment of Cadet Midship- 
men or Cadet Engineers, but Naval Cadets shall be here- 
after appointed in respect to whom there was no un- 
dertaking that they shonid Lye promoted pan pISSIne il 
satistactory final examination. Now, some of the under- 
graduates at the Navel ANexdemy are Cadet Midspipmen 
and others Cader Engineers, hereafter all the undergrad- 
uates at the Naval Aeademy, sliall be designated and called 
Naval Cadets, not as new, some Cadet Midsiipmen and 
others Cadet Eneginecrs. Naru! Cadets, to a limited ex- 
tent, shall upon graduation be promoted indiscriminately 
to the line, the Engineer and the Marine Corps, not as new 


specifieally all graduated Cadet Midshipmen ino the line 
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of the Navy, and all graduated Cadet Engineers become 
eligible to promotion to the staff. This mterpretation of 
the Statute makes it consistent with itself and with the 
purpose of its enactment. 

We remark first, that the Act, so far as it was designed 
to reduce the number of officers in the Navy, applied 
only to Naval Cadets. Our first inquiry then is, did the 
Appellant become a Naval Cadet under this Act? This 
court in construing a similar Statute held that the Act of 
July 5, 1870, (16 U.S. Statutes 334), which declared that 
the students at the Naval Academy shall hereafter be styled 
Cadet Midshipmen, was prospective and did not apply to 
the students who had been appointed Midshipmen. (‘The 
United States vs. Baker, 125 U. 8. Reports 646). The 
language of the Act of July 5, 1870, was broader than 
that of August 5, 1883, the former referring to students: 
and the latter to undergraduates, and the right of all who 
graduated to promotion was not affected by the former. 

We respectfully submit, that it is constitutional that the 
President alone, has the power to appoint Midshipmen. 
Congress under the power with which it is clothed by the 
Constitution authorized the President alone to appoint 
Midshipmen. Congress has never authorized any branch 
of the Executive Department of the Government to appoint 


me 


Naval Cadets, unless the power is found in the Act ap- 
proved, August 5, 1882. All appointments made to the 
Naval Academy subsequent to August 5, 1882, were de- 
signated in their appointments as Naval Cadets. But the 
President appeimted them. Congress could not. But 
how could Congress make an officer, who was appointed 
a Midshipman by the President, and who could not have 
been appointed by any other person, a Naval Cadet? 
Congress has no power to appoint a Naval Cadet, how ean 
it change a Midshipman into a Naval Cadet. 
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Would not that be indirect/y appointing an officer of 
the United States, although it is written in the Consti- 
tution, that the President shall by and with the advice 
of the Senate appoint all oficers of the United States 
whose appointments are not otherwise provided for by the 
Constitution, but that Congress may by aw vest the ap- 
pointment of such inferior officers as they think proper 
in the President alone, or some branch of the Executive 
Department. | 
Congress had vested the appointment of Cadet Mid- 
shipman in the President alone, and he had made the ap- 
pointments under the law and the Censtitution. The 
President himself could not unmake them or change them 
into any other than he had made them in the aet ef ap- 
pointment. iow can Congress who has no constitutional 
power to appoint or in any manner change or qualify an 
[executive appointment—change a Cadet Midshipman into 
a Naval Cadet? Under the Constitution, Congress creates 
the office—but the Executive makes the officer. Is not 
the Act of August 5, 1582—if it meant to do, what Is 
claimed for it by the United States an insidious attempt 
to usurp Executive functions, notwithstanding all Execn- 
tive power, is by the Constitution vested in the President? 
But this is not the only vice of this Act. It not only 
attempts to undo what the President had dene by chang- 
ing the name of the appointee, but also the nature and 
character of the appointment, so that it ceases altogether 
to be what the Executive had made it. livery Cadet 
Midshipman who passed satisfactorily the final Academic 
examination, became entitied to promotion as an officer in 
the ime. But only se many Naval Cadets, were to be 
promoted as there were vacancies to be filled, and even 
then, net to the line exclusively, but either to the line, 


the staff, or the Marine Corps, as the Seerefary of the 
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Navy might please. Surely no more need be said upon 


this poiit. 


But suppose Congress did intend the Act to change all 
the undergraduates at the Naval Academy, into Naval 
Cadets, and had the power to make such change, then the 
next inquiry is, who were undergraduates at the Naval 
Academy? An undergraduate is a student at a university 
or college, who has not taken a degree. The students at 
the Naval Academy, have two grailuations, one strictly 
Academical, the other Theoretical and Academical. At 
the end of four years, if they passed successfully their 
examinations, they graduate and receive a certificate of 
erailuation, are by order of the Secretary of the Navy, 
detached from the Naval Academy, and sent home to 
await orders for duty, are then ordered to proceed to 
some ship and report for duty as officers in the actual 
service. Now, can the Appellant, who had passed his 
first graduation, had been detached from the Academy, 
ordered to sea, and was actually doing duty as an officer 
in the active service at the time the Act was passed, be 
considered as an undergradnate at the Naval Academy, 
when he was neither an undergraduate nor at the Naval 


Academy? The construction given to the Statute of 


1870 by the authorities at the Naval Academy has been 
that Midshipmen were graduates, at the end of the four 
years course. (15 Opinions of Attorney General 537, 16 
Id. 29). The Navy Department so considers them, and 
they are siyled in the Navy Register as the classes of that 
year, and their sea service dates from that graduation. 
The regulations of 1851, used the word graduate as 
applying to the successful examination at the end of the 
four years course, and ever since graduation has been used 


in that sense at the Naval Academy. 
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The regulations subsequent to 1851 restore sea service 
after graduation as a part of the Academie course, and 
Congress recognizes sea service after that graduation as 
part of the Academic course. (16 Statutes at Large, 
p. 390). 

The Act of March 3, 1873, passed with the knowledge 
that the regulations of the Department had added two 
years of sea service after graduation to the four years 
course, recognized this, and put it in the form of a law by 
providing that the Academie course should be six years. 

It is quite apparent then, that although the student 
was not a full graduate at the end of his preparatory 
course of four years, that when he had successfully com- 
pleted that course, and had heen detached from the 
Academy, he could not be in any sense considered an 
undergraduate at the Nave! Acaleny. Ever sinee 1874, 
the Academie course of Cadet Midshipmen and Cadet 
Engineers has been the same, four years of study at the 
Academy, and two years of service at sea. It appears 
that the practice has not pursued the law in the case of 
Cadet Engineers. Although the law requires them to 
return to the Academy at the end of six years for exami- 
nation, it has been the custom for them to pass this final 
examination before a speciai board. But the law pre- 
seribes that their course of instruction shall be six years, 
recognizes two gradustions, fixes their pay before final 
Academie graduation at "500, and after final Academie 
eraduation at $1,000. (See. 1556, Revised Statutes). 

That their final examination was to be before the 
Academie board, also appears from the provision of the 
law, that they are eligible to the appointment of Second 
Assistent Engineers, only upon the recommendation of 
the Academie board. (See. 1394, Revised Statutes). 


It was afterwards provided that though eligible te such 
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appointment upon the recommendation of the Academic 
board, they should not receive the appointment until after 
an examination before a special board. 

It is quite apparent that the Act of August 5, 1882, 
was prospective, and although there are some expressions 
in the Act liable to a different construction, this may be 
explained by the fact, that this Section was the production 
of a conference committee hurriedly attached to the Naval 
Appropriation bill, in the closing hours of Congress. 


Having seen that this law cannot be construed to be 


retroactive unless the intention of Congress to make it 
so, is conclusively impressed upon the Act, we now 
approach the further question involved in this controversy. 

If this Act was intended to be retroactive anid to apply 
to the classes of 1881 and 1882, then we maintain that it 
was unconstutional null and void. 

The relations existing between the Appellant and the 
United States was contractural. Congress in the exercise 
ofits constitutional power to provide and maintain a Navy, 
enacted laws which were in full force and operation when 
the Appellant contracted with the Government to accept the 
appointment of Cadet Midshipman, and enter“ mto an obli- 
gation to pursue the course of study prescribed in the Act, 
and to serve in the Navy for the period of eight years 
unless sooner discharged by competent authority. By one 
of these Acts there was an engagement upon the part of the 
Government that ifthe Appellant faithfully and successfully 
performed the contract on his part that he should be pro- 
moted, and by the others that he should hold his office 
during life unless dismissed from the service upon and in 
pursuance of the sentence of a Court-martial to that effect. 
These Acts were just as much parts of the contract,as If ou 
had been formerly drawn up, into which they had been 
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incorporated as parts thereof. Under this contract, the 
Appellant bound himself to submit to the discipline of the 
Navy, to pursue the precribed curriculum, to serve in the 
Navy for the period of eight years, and if he had violated 
his contract he would have been guilty of desertion, and 
exposed to all the penalties and degredation attached to 
that crime. 

He fully performed the contract on his part, and Con- 
eress has uo power to release the Government from the 
obligation to perform the contract on its part. 

In the first place, the Government said to the Appellant, 
if you accept the appointment of Cadet Midshipman, and 
comply with your engagements in respect to that appoint- 
ment, and obey the laws, you shall become an officer in 
the Naval Service for life, unless dismissed for misconduct 
in time of peace in pursuance of the sentence of a Court- 
martial, or in time of war by the Commander-in-Chief of /A« 
Navy. 

The Appellant accepted this proposition, and did all 
that the law and his contract required him to do.  Frem 
the time of his appointment as Midshipman, and aeccept- 
ance of the same he acquired vested rights, which were 
sacred, and of which he could only be deprived by mis- 
conduct on his part, ascertained and adjudged by a judicial 
tribunal designated in the Act. 

From the foundation of the Government, up to the 
passage of the Act of 1566, the President had the power 
to dismiss an officcr from the Naval Service, and this 


power was incidental to his power to appoint. From the 


foundation of the Government, it was understood that the 
officers of the Army and tie Navy, were appointed during 
vool behavior, that is for lite, but prior to the Act of 
1866, the President was the judge ot the question of mis- 
behavior, except in so far as his jurisdiction was qualified 
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by the Act of March, 1865. Senator Madison in the great 
debate of 1794, to which we have already referred, while 
maintaining that this power was in the President, declared 
that the despotic exercise of the power would be an outrage, 
for which he could be impeached. This Act protects the 
officer from this outrage, and secures to him the right of a 
trial by his peers. 

We repeat, that the effect of these Acts is to make such 
officers, officers for life. The only difference between them 
and the judges of this court is, that the life tenure of the 
judges is guaranteed by the Constitution, while that of these 
officers is guaranteed by the Act of Congress. Congress 
cannot pass 2 prospective Act as tothe judges, Congress can 
pass a prospective Act as to these officers, but Congress as to 
them cannot pass an Act which would divest those thereto- 
fore officers, of their vested rights. It is conceded that 
there are officers whose appointments are gratuities, and 
that as to them there is neither contract, tenure nor bind- 
ing obligation to continue the salary first paid to them. 
As to such, Congress may abolish the office, remove the 
officer or change the salary. But when the office is for 
life, or for a fixed term, according to the law as it existed 
when the appointment was made, Congress has no power 
to deprive the appointee of his rights under the appoint- 
ment. 

That such an officer has vested rights in his office, which 
the courts are bound to protect was decided by this court 
as early as the year 1805, in unmistakable terms. This is 
what the court then declared, “The power of nomimating 
and of appointing are political powers, to be exercised by 
the President according to his own diseretion. When he 
has made an appointment, he has exercised his whole 
power, and his diseretion has been completely applied to 


the case. Jf by Jaw the officer be removable at the will 
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of the President, then a new appointment may be imme- 
diately made, and the rights of the officer are terminated.” 

‘ But as a fact, which has existed, cannot be made never 
to have existed, the appointment cannot be annihilated, 
and consequently if the officer is by law not removable at the 
will of the President the rights he has acquired are protected 
by the law and are not resumable by the President. They 
annot be extinguished by Executive authority, and he has 
the privilege of asserting them im like manner as if they 
had been derived from any other source.” 

“The question as to whether a right has vested or not 
is in its nature judicial, and must be tried by judicial au- 
thority.” (Marbury vs. Madison, 1 Cranch 167). 

“The Government of the United States has been.em- 
phatically termed a government of laws and not of men. 
It will certainly cease to deserve this high appellation if 
the laws furnish no remedy for the violation of a vested 
right. If this obloquy is to be cast upon the jurisprudence 
of our country, it must arise from the peculiar character of 
the case.” 

“Tt behooves us then to inquire whether there be in its 
composition any ingredient which shall exempt it from 
legal investigation, or exclude the injured party from legal 
redress.” 

“Tn pursuing this inquiry, the first question which pre- 
sents itself, is whether this can be arranged with that class 
of cases which come under the deseription of damnwn 
absque injuria, a loss without an injury. This diseription 
of cases never has been considered, and it is believed never 
ean be considered as comprehending offices of trust, of honor, 
or of profit.” (Ld. p. 165 et seq). 

“When an officer is removable at the will of the Presi- 
dent, the circumstance which completes his appointment is 
of no concern, because the act is at any time revocable, 
and the commission may be arrested if still in the office. 
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But when the officer is not removz le atthe will of the 
Executive, the appointment is not revocable and cannot be 
annulle!. It has conferred legal rights which cannot be 
resumed.” (Id. p. 162). 

These quotations are conclusive upon the point that 
when an officer is appointed, who is not removable at will, 
he acquires vested rights, of which he cannot be deprived. 

We, have then, an officer appointed for life, and accord- 
ing to this decision of this court, his right to that office 
was beyond the control of the political power of the Gov- 


ernment. 


But we go one step further and maintain that, indepen- 
dent of the Act of 1866, the Act of August 5, 1882, if 
retrospective is unconstitutional, null and void. 

As we have said, this is a case of contract. The Gov- 
ernment may contract in the form of a Statute, and when 
it does so, it is as much bound by its contracts as an indi- 
vidual. But it is contended that Congress, like the British 
Parliament is sovereign and supreme, and not being re- 
strained by the Constitution, may, at its sovereign pleasure, 
pass a law impairing the obligations of its own contracts. 
Can it? 

This presents one of the most important questions which 
can engage our attention. “Is not Congress, as the legis- 
lative department of the Government in the exercise of its 
governmental powers, supreme?” This is but the echo of 
the old ery of despotism, “Can the King do any wrong?” 
which dogma, as has been said by this court, has no place 
in our system of Government. One of the most ominous 
signs of the times is the disposition in some quarters to 
distinguish between the Government and the people, so 
that the Government may be clothed with interests distinet 


from, and even incompatible with the interests of the tndi- 
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vidual citizen. It is not unusual to hear this extenuation 
7 of some governmental outrage upon the rights of the pri- 
vate citizen, “ The interests of the Government require the 
, sacrifice of the citizen.” Though this tedivine right of 
4 Kings was slain by our Constitution, and the rights of the 
citizen, which had been buricd under .the oppression of 
i; ages, was brought to life, yet it is still wrapped about with 
TE its grave clothes, and this august tribunal has the sacred 
<< duty to discharge of commanding, “loose him and let him 
a | go.’ Under forms of Government where the sovereign is 
the State, and the subject has only such rights as kingly 
> . prerogative may award him, there is room for distinguish- 
1 Se ing between the interests of the Government and the sub- 
: ject, but under cur system, the boast of which is that it is 
a Government of the people, by the people, and for the 
people, where can there be found place for such distine- 
tion ? 
The Government is not the master, but the servant, not 


the principal, but the agent. Now, conceive of an agent 
saying to his principal, “ I cannot manage your affairs in 


% ’ 
this or that way, because it is not consistent with my in- 
erest so to manage it.” OF! but it Is suggested, the 
a citizen’s imterests as an individual conflict with those of 


the body politic of which he is a member, and must there- 


i fore yield. But that exigency was provided for, by the 


charter that appointed the agent, in the comprehensive in- 


junction embodied in this terse language, “ private property 


shall not be taken for public uses without just compensa- 
. tion.” What does that mean but this, all the individual 


citizens have made this agrecment, to employ an agent for 


carrying on their common business and in the conduct of 


that business, it may happen that the rights and interests 


of one member of the compact shall be needed for the joint 


sqlministration, and in such emergency, the individual con- 


sents to part with those interests and rights for a just 
compensation. 

The idea that this Government can repudiate its oblig- 
tion to a private citizen upon the ground that it would be 
onerous upon the Government to discharge it, is not less 
absurd than it is subversive of the very theory of the Gov- 
ernment itself. 

The question we are now considering is simply this, can 
Congress pass an Act which deprives a citizen of vested 


rights which he has acquired, under a prior Act, by per-_ 


forming all that the first Act required him to do, in other 
words, vested rights acquired by the payment of the stipu- 
lated consideration therefore ? 

We have said that this was a contract. This court has 
frequently held that the Government can contract by a 
legislative Act, and that such contracts are governed by 
the rules of ordimary contracts. 

Was this a contract? Congress in the exercise of its 
highest powers, for the most Important purposes, proposes 
by a Statute—the only way in which it could propose— 
that if those who are embraced in the Act will perform 
certain conditions on their part, that in consideration 
thereof the United States will perform certain other acts 
on its part. The Appellant accepted the offer of the Gov- 
ernment. There was the “aggregatio mentium.” The 
Governmeut obligated itself “ Facio ut Faeias,” a consid- 
eration as valuable as any known to the law. It is not 
material to inquire whether the consideration stipulated for 
by the Government and paid by the Appellant was ade- 
quate or not, for the inadequacy of a valuable considera- 
tion is no ground for the avoidance of the contract even in 
a Court of Equity. 

Here then, we have a contract, upon valuable considera- 
tion fully paid by the Appellant. How is the Govern- 
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ment to escape from the performance of the contract on its 
part? By passing an Act repudiating its liability? It has 
been contended that inasmuch as there is no constitutional 
prohibition that Congress shall not pass a law impairing 
the obligation of contracts, that therefore Congress may 
pass such law. 

But there was no necessity for prohibiting the United 
States from doing what they never had the power to do. 

The powers of the General Government were granted 
powers. It had no other. The States were already 
sovereign, and as sovereigns retained all the powers not 
ceded to the General Government or denied to the States. 

There was one express grant of the power to pass laws 
impairing the obligation of cantracts, and this excludes the 
exercise of this power in any other case. The Constitu- 
tion provides that Congress may pass a uniform Bankrupt 
law. This is the extent and the limit of Congress in such 
matters, 

This court has approached the consideration of this 
question with great care. In the Chorpening case (94 U. 
S. 397), Mr. Justice Miller, speaking for the court said: 
“That the ease presented the same legal aspect as if it were 
between individuais, and that the Act in that case did not 
impair vested rights, because the Act which it repealed 


vave no promise, and came under no obligation to Chor- 


pening, and asked and received none from him, and that 
the reason of the right to pass the Act was, that there was 
no binding mutuality of assent, no consideration and henee 
no legal obligation resting on either party.” In that case 
Chorpening claimed that under the first Act of Congress, 
he had acquired vested rights which had been impaired by 
the latter Act. This court held that his claim was had, 
because the question of right and obligation were to be 
treated in the same way as if the controversy were between 
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that “the United States cannot any more than a State, in- 
terfere with private rights, except for legitimate govern- 
mental purposes.” 

These governmental purposes are well defined by the 
law. They are three in number, the right of eminent 
domain, the right, duty, of protecting the life, health, safety 
aml morals of the people, and the right of taxation.. AT] 
of them may be comprehended as the law, higher even 
than the Constitution ttseif, Salus populi suprema lex. 

If Congress were to pass an Act by which it bound the 
Government not to take the property of a citizen for public 
use, this would not prevent the exercise of the right of 
eminent domain ior governmental purposes. It may be 
that if Congress by an Act was to obligate the Government 
never to tax the property of an individual, that a subse- 
quent Act imposing taxes upon such property, if necessary 
in order to carry on the Government, would be valid. It 
is doubtless true that if Congress by a contractual Act, be- 
comes obligated to an individual toe permit him to earry 
ona business, if the conduct of that business becomes in- 
jurious, either to the safety, health or morals of the people, 
Congress could pass an Act repealing the former Act, but 
in all these cases, rights which the citizen had acquired 
under the coutract or with which he was vested, at the 
time of the subsequent legislation, must be compensated 
for. 

but does this concession aid the contention of | the 
Appellees? 

It may be, that if in the exercise of its general govern- 
mental powers, Congress were to abolish the Navy al- 
together, such act would be valid without compensation, 
if there was an implication in the contract, to the effect 
that 1f there was no Navy, there could be no officers of the 


Navy. That would be strictiv governmental, and vet in 


a 

such ease, the spirit of the Constitution would require that 
this governmental act, for the good of the whole body 
politic should not be oppressive to the individual citizen, 
in other words, that he should be compensated. But there 
is a Navy, There was no contract that the Appellant 
should always be kept in sea service. If there were no 
ships unoflicered, of course he could not go to sea, but they 
could be kept waiting orders on shore. 

And here we must not jose sight of the very evident 
listinction between a governmental act, and an adminis- 
trative act. Whether there shall be a Navy or not may 
be governmental; how that Navy shall be managed is 
merely administrative. We might go further and concede 
that if there had been a bone fide and actual abolition of a 
certain grade in the Naval Service, and no other substi- 
iuted in its place, that might release the Government from 
its obligation to appoint to that grade—but could not 
justify dismissal from the service. 

But there was nothing of the kind. There has been a 
great deal of tinkering at this subject. The student was 
first a Midshipman, when appointed, an Ensign after he 
eraduated. Then he was called a Cadet Midshipman 
while at the Academy, a Midshipman afterwards, and then 
on Ensign. Now the same appoimtee is called a Naval 
Cadet, until final graduation, and atterwards.an Ensien, 
Mngineer, or Officer of the Marine Corps. So that the 
administrative regulations have come back again to the 
original condition, until graduation, he is now a Naval 
Cadet, after graduation an Ensign, Engineer, or Oilicer of 
the Marine Corps. Formerly, he was a Midshipman, 
until final graduation, and alterwards an Ensien. Al! that 
has been done, is to do away with the preliminary eondi- 
tion of Cadet Midshipinen, in other words, the same ap- 


pointce had two names, and two grades, while performine 


exactly the same services, and now he performs the same 
services under one name, and im the one grade. 

Is this such a radical governmental act, that it must in- 
terfere with individual rights? It is not the exercise of 
the right of eminent domain. It is not the exercise of 
the taxing power. It is not the exercise of police power, 
for the protection of the safety, health, or the morals of 
the people. The highest motive ever attributed to the 
author of it, was the sorbid motive of saving the Govern- 
inent a few thousand dollars per annum. There certainly 
is not much morality in that motive. This much may be 
said about it. If the Government may break its contract 
to save the morals of the people, it is not authorized to 
sect the people an example of bad morals, by becoming 
itself immoral, 

Onee more. ‘The spirit of the Constitution is a spirit of 
equality. Taxation must be equal. Representation must 
he equal. The duty of Military Service must be equal. 

Here was a class of sixty young men. They had all 
entered the Navy under the same contract, and were to be 
kept there under the same conditions. The final eondi- 
tion, was that they should successfully pass their final ex- 
‘“unination. Not that the twenty, who passed the best ex- 
amination, but all who passed the required examination. 

By this Act, if retroactive and applicable to the Appel- | 
lant, and wis class-mates, there was to be a discrimination, 
while all were equal under the contract, a sort of class 
legislation. You are all equally entitled, says the Act, but 
we will select our favorites, and keep our contract with 
them, and break it with all the others. 

Under which of its delegated powers, does Congress 
derive the right to do this exeerable thing? 

But let us descend to particulars. Rear Admirals are 


officers in the Naval Service. So are Midshipmen. Can 
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Congress dismiss a Rear Admiral from the service? Is 
there one law for an Admiral, and another for a Midship- 
man? Suppose that under the administration of the Navy 
Department, more Rear Admirals had been appointed than 
the needs of the service demanded, could Congress upon 
any consideration, select Admirals A. & B. for dismissal, 
and retain Admirals C. & D. in the service? 

This brings the question to a crucial test. 

Well, if not, where does Congress find its power to 
dismiss Midshipmen A. & 5. from the service, and retain 
Midshipmen C. & D.? 

Let the Government become a respecter of persons m 
this way, and at once there ts a subversion of the Consti- 
tution. 


This question is continually recurring and must be <lis- 
posed of —“ Is Congress an irresponsible sovereign power ?” 

[t may be conceded that to the legislative branch of the 
Government has been entrusted all legislative powers, and 
that within that sphere they exercise judicial functions, 
that is to say, they are the judges of what is a proper legis- 
lative administration. but the very moment you clothe 
them with judicial functions, vou must, in order to eseape 
an arbitrary despotism, subject their judicial action to the 
principles of justice, even if there is no express constitu- 
tional restraint. 

in the case of (Fleteher vs. Peck, 6 Cranch), this court 
settled that question. 

Thus, early in the history of our Government, there were 
those who maintained, that the legislative department, 
within its sphere, was sovereign, except In so far as it was 
restrained by the express provisions of the Constitution. 

They said, why net, it is like Parliament, and Parliament 


is sovereign, and therefore Congress must be. But the 


Parliament was the Government ; Congress is only a co- 
ordinate department of the Government, with powers only 
to do those things which the principles of the Constitution 
authorized it to do, comprehensively embraced m_ the 
power to provide for the common defense, and general 
welfare of vhe people. Our fathers did not throw off the 
despotic sovereignty of Parliament, to take on the despoiie 
sovereignty of Coneress—this would have been only a 
chunge of masters. 

We know that it is asserted that from the very necessity 


of the case, Congress im the exercise of its functions must 


be the sole judge of the propriety, wisdom anid justice of 


iis acts. Well, grant this to be true, will it be contended 
that it is to be the sole judge of the fundamental question, 


’ 
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to wit. whether the Aet complained of. is the exercise of 


its proper Jegisiative functions? Is it the exercise of tts 
proper functions, to violate its contracts, to debauch the 
peopic, to coniiseate the property of the citizen, or to do 
any act of Injustice to any of the people? Weuid such an 
act be compatible with the gencrai welfare of the people? 

Congress might be of the opinion that it was, but does 
that make it so? Dud the parent Government intend to 
snerifice its children to such a Moloch as this? 

Much has been said upen this question, both by the bar 
and irom the bench, much that we eould wish had never 
been said, but this court, tarough its ereat Chie? Justice 
Marshall, fixed long ago the jurisdiction of the court upon 
such questions. lathe case of (FJeteher vs. Peek), decided 
In 180], he said: “If the legislature was not bounil to sub- 
mit its pretensions to those tribunals which were established 
for the security of property, and to decile upon huiman 
rights, if it might claim to itself the power of judging in 


its own case, yet there are certain ereat principles of iustiee, 
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whose authority is universally acknowledged, that ought 
not to be entirely disregarded. 

“Tf the legislature felt itself absolved from those rules 
of property which are common to all the eitizens of the 
United States, and from those principles of equity which 
are acknowledged im all our courts, its act is to be sup- 
ported by its power alone, and the same power may divest 
any other individual of his lands if it shall be the will of 
the legislature so to exert it.” 

“The principle is this: That the legislature mzey by its 
own act, divest the vested estate of any man whatsoever 
for reasons, which by ttself shall be deemed sufficient.” 

“Ts the power of the legislature competent to the anni- 
hilation of such a title, and to a resumption of the property 
thus held ?” 

“The principle asserted is, that one legislature is com- 
petent to repeal any Act which a former legislature was 
competent to pass, and that one legislature cannot abridge 
the powers of a succeeding legislature.” 

“The correctness of this principle, so far as it respects 
ceneral legislation, ean never be controverted. But if an 
act be dene under a law, a sueceeding legislature cannot 
mide it. “Phe past cannot be reealled by the most absolute 
power.” 

“When, then a law is In its nature a contract, when ab- 
solute rights have vested under that contraet, a repeal of 
the law cannot divest those rights, and the act of annulling 
them if legitimate, is rendered so by a power applicable to 
the case of every individyal in the community.” 

“Te may well be doubted, whether the nature of society 
and of Government, does not prescribe some limits to the 
legislative power, saul if any be preseribed, where are they 
to be found, if the. property of an imdividual fairly and 


honestly ae juired, may be seized without compensation 27 


he 


“To the legislature, all legislative power is granted, but 
the question whether the Act of transferring the property 
of an individual to the public, be in the nature of the leg- 
islative power, is well worthy of serious reflection.” 

“Tt is the peculiar province of the legislature to pre- 
scribe general vules for the government of society, the ap- 
plication of these rules to individuals in society, would seem 
to be the duty of other departments.” 

Mr. Justice Johnson, said: “I do not hesitate to declare 
that a State does not possess the power of revoking its 
own grants. But, I do it on a general principle, on the 
reason and nature of things, a principle which will impose 
laws even on Deity.” | 

This was the judgment of this court, rendered while the 
great actors in the formation of the Government were yet 
living. 

Now, let us apply that decision to this case. The ap- 
pointment of the Appellant was an act done under the 
law. The Act of August, 1882, passed by a succeeding 
legislature, could not undo the appointment. “ The past 
cannot be recalled by the most absolute power.” 

The Act under which the appointment was made, was in 
its nature a contract, and the Appellant acquired vested 
rights under that contract. “ The repeal of the law cannot 
divest those rights.” 

“The cdectrine of Fletcher vs. Peck was reasserted by 
this court in the cases of Terrett vs. Taylor, 9 Craneh £3, 
and Wilkenson vs. Leland, 2 Peters 657.” 


It was contended in the court below, that if the Appel- 
lant was entitled to receive anything, it was only the pay 
of a Cadet Midshipman. 

Dut he is claiming pay which aecrued sinee his final 
graduation, and the statute is explicit, that a Midshipman 


saan cwnronnt ita: amas IRI 


C—O! — 


. 
~. 
“~~ 


alter his final graduation, shall receive such and such pay, 
according to the circumstances of being at sea, on shore, or 
on leave, or waiting orders. 

Our contention is, that le isa Midshipman after final 
erndimation, awaiting orders. The last valid order ever 
issucd to him, was that of date, the 25d of June, 1885, in 
these words: 

Sik: Youare hereby detached from the Naval Academy ; 
proceed home, and regard vourself waiting orders, 

Respectfully, 
JI. EK. WALKER, 
Chicf of Bureau, 


Up to this date, le was certamly an oflicer in the Navy, 
was so considered by the Secretary of the Navy, and was 
not only subject to orders as such, but was ordered and 
obey d, 

We say, that he was a Midshipman after final gradua- 
tion. This court has so decided. Tle was a Midshipman 
when first appointed, styled Cadet until final graduation, 
when by virtue of the law, he ceased to be a Cadet, and 
became a full Midshipman. 

In the case of United States vs. Cook, (128 U.S., 254), 
the court speaking through Mr. Justice Bradley, said: “If 
the law designates a Cadet as a Midshipman the designa- 
tion is an official one. The qualitication of Cadet Mid- 
shipmen is used for the sake of distinction, to distinguish 
one kind of Midshipmen from another, a Midshipman at 
school from a Midshipn.. © aboard a ship.” 

Lest some importance should be attached to the language 
of Seetion 1521 of the Revised Statutes, which declares that 
“when Cadet Midshipmen shall have passed successfully the 


vraduating cxamintions at the Academy they shall receive 
appointments as Midshipmen, and shall take rank according 
to their proficiency as shown by the order of ther merit 
at date of graduation,” as tending to show that something 
had to be done atier final graduation, before they becane 
Midshipmen, we remark that the meaning of this is that 
by some action, their rank as Midshipmen was to be fixed, 
in the order of their merit. They were all Midshipmen, 
but their rank in that grade was to be fixed by an appoint- 
ment designatingin some way, no matter how, the order in 
which they were to receive promotion to the next grade. 


Their graduation miaced them all upon an equality. This 


appointment, whatever it was, was only for the purpose of 


fixing their rank respectively m the lme of promotion. 

But suppose this was not se, how would that effect 
the Appellant’s right to a Midshipman’s pay after final 
eraduation ? 

Suppose an individual was to contract with an em- 
ployee for a continuous service, to the effect that if he 
would satisfactorily serve in a certain capacity for six years, 
at such a salary, that he would then promote him to a 
better designated position at a higher salary. Now suppose 
the employee faithfully kept the contract on his part, and 
the employer should refuse to keep it on his part, would 
his failure to promote the employee release the employer 
from the obligation to pay the salary which he had con- 
tracted to pay? 

Of course this argument is based upon the theory that 
the employer had no right to discharge the employee. 

If there is the same law for governmental contracts and 
the contracts of individuals, as declared by this court in 
the Chorpening case, it is quite immaterial that the Ap- 
pellant was not appointed to the rank'to which he was en- 
titled, according to his relative merit at the date of grad- 
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uation. ATL Midshipmen, whether the highest or lowest 


in order of merit were entitled to the same pay. 


There is but one other point to be considered. 

The great effort of the Appellees lias been to confine the 
protection which the law alfords to vested rights, to rights 
of property alone. 

Kven if this were so, this court has decided that the 
rivhis which an officer, not liable to be dismissed at the 
plensure of the appointing power, has in his ofliee, és 
property. This court has decided that a contract which 
ihe Government has made with a citizen, is property, so 
that i the contention of the Government on this point 
is sound, it does not help it in this case. 

But is it sound im the sense in which it is asserted ? 
Are the only rights which the Coustitution of the land and 
the theory of our soctal COM pAcl pratect, rivhts of property t 
Are not life and liberty, the pursuit of happiness, the 
rewards of patriotic SERVICE, the udvantages of official posi- 
tien, the loner as well as the emoluments to which the 
citizen is eutitled by virtue of his contract with the Gov- 
ernment as sacred as money or bonds, lands or tenements? 
Can it be that the brightest and most valued jewel, for 
which the citizen has paid the highest price, is not as 
sucred in the eves of the law, us that which is his to-day, 
anothers to-morrow and has been the slave of thousands? 

Are the patriotic and ambitious youth of the land to be 
told, that while the Constitution and laws of the land 
protect vested property rights, that the rights which they 
have acquired by a patriotic consecration of their youth 
and early manhood te arduous labor, in order to fit them- 
selves for higher service in the Navy of their country, 
and for the enjoyment of the honor and emoluments which 


were the promised rewards of the faithful perforinanec 
of their engagement with the Governmeut, are so incon- 
siderable as to be heneath the care and protection of the 
law ? 

are we to say to them, consecrate all your powers to 
the accumulation of wealth, to the prosecution of ordinary 
business, to the acquisition of anything but honor, in any 
service but the service of your couutry, from any motive 
other than patriotic ambition, for any end but eificiency 
in the service of your Government, and whatever rights 
you may acquire by such consecration or pursuits, the law 
will protect against unjust legislation, but those higher 
interests and more transeedent rights have no sanetuary 
even before the altar consecrated to justice, the very holy 
of holies in this temple of liberty ? 

Shull we say to them, if the Government shall contract 
to pay you money for labor, to grant you land for money 
or services, to relieve vou ‘from taxation in aid of trade, 
that no legislative action shall deprive vou of the rights 
which you acquire under these contracts, but if vou, from 
the highest motives which can influence human conduet, 
in implicit reliance upon the good iaith of the Govern- 
ment have accepted an offer made by it, for the highest 
purposes for which a Government can become obligated, 
and have religiously kept faith on your part, and become 
entitled to the recompense which the Government bound 
itself to give you, Congress can at will deprive you of your 
reward, and resume the rights which had become yours 
under the law? 

If it be the duty of the Government to protect the rights 
of the citizen, to encourage honesty, to foster honor and to 
set before the people an example which they may behold 
with admiration, revere with veneration and follow with 


ar 
pride and reverence, then this outrage upon law and justice, 
the rights of the citizen, and the honor of the Government 
must be rebuked and redressed. 
H. O. CLAUGHTON, 
RODOLPHE CLAUGHTON, 
Counsel for Appellant. 
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APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 


This suit is brought to recover 53,763.66, the 
amount of pay alleged to be due claimant as mid- 
shipman and as ensign in the United States Navy, 

An ulterior, but by no means secondary, 
object of this suit is to test the validity of the 
discharge of the claimant from the service under 
the act of Congress of August 5, 1882 (22 Stat., 
p. 285). It is stated in the claimant's appli- 
‘ation to have this case advanced that— 

This is a test case, to try the question of the legality of the 
dismissal of forty-seven cadet-midshipmen from the Navy 


under the provisions of the act of Congress approved Angust 
>, Lee. 
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STATEMENT OF THE CASE 


The claimant was appointed a cadet-midship- 
man at the Naval Academy in September, 1877. 
(Finding 1, p. 2.) 

He pursued the course of four years at the 
Academy and passed a successful examination 
at the end of it, and on June 10, 1881, received 
a certificate to that effect. (Finding 1, p. 2. 

On June 22, 1881, he was detached from the 
Naval Academy. (Finding 2, p. 2.) 

On August 25, 1881, he was ordered to report 
for duty on the United States steamer Pensacola. 
(Finding 3, p. 3.) 

On Mareh 14, 1885, he was detached from the 
ship Pensacola and ordered to report to the Su- 
perintendent of the Naval Academy tor exami- 
nation. (Finding 4, p. 3.) 

On June 15, 1883, he received from the Aca- 
demic Board of the Academy a certificate of 
graduation, stating that he had been thoroughly 
examined and had been found proficient. (Find- 
ing 5, p. 3) 


On June 23, 1883, he was detached from the 
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Naval Academy and ordered to “proceed home 
and regard yourself (himself ] waiting orders.” 
(Finding 6, p. 4.) 

On June 26, 1883, he received the following 


order : 
NAVY DEPARTMENT, Washington, June 26, 18853. 
Sir: Having snecessfully completed your six years’ course 
at the United States Naval Academy, and having been given 
a certificate of graduation by the academie board, but not 
being required to fill any vacancy in the naval service hap- 
pening during the year preceding your graduation, you are 
hereby honorably discharged from the 0th of June, I="3, with 
one year’s sea-pay, as prescribed by law for cadet-midshipmen, 
iv accordance with the provisions of the act of Congress ap- 
proved August 5, Ise2. 
Respectfally, 
W. Ek. CHANDLER, 
Secretary of the Navy. 
Naval Cadet James D. Crensnaw, U.S.N. 


(Finding 7, p. 4.) 

This order was given on the theory that the 
claimant was subject to be dropped under the 
following provisions of the act of August 5, 1882 


(2? Stat, 284): 

For pay of the Navy, for the active list, namely: es 
Sixty-nine chiet engineers, one hundred’ passed assistant en- 
vineers, thirty-five assistant engineers, seventy-three cadet- 
engineers craduates : ’ : . one honedred and two calet- 
enuineers, one hundred and thirty eadet midshipmers (net 
vraduates):; in all, four million forty-eight thousand three 
hundred dollars. 

Provided, That hereatter there shall be ne ceypoppeni ret rene nts of 
cadet miidshipmen or dlet-enuines raat the Naval Ac lem 
but in lien thereof naval cadets shall be approii tend from each 
Congressional district and at large, as new provided by law 
for cadet-midshipmen, and all the nndergraduates at the Naval 
Academy shall hereafter be designated and called “ naval 


cadets,” 


+ 


And from those who successfully complete the six years’ 
course, appointments shall hereafter be made as it is necessary 
to fill vacancies in the lower grades of the line, and Engineer 
Corps of the Navy and of the Marine Corps: 

And provided , further, That no greater number of appoint- 
ments into these grades shall be made each year than shall 
equal the number of vacancies which has occurred in the same 
grades during the preceding year; and such appointments to 
be made from the graduates of the year, at the conclusion of 
their six years’ course in the order of merit, as determined by 
the academic board of the Naval Acade ‘my; the assignment to 
the various corps to be made by the Secretary of the Navy, 
upon the recommendation of the academic board. 

But nothing herein contained shall reduce the number of ap- 
pointments from such graduates below ten in each year, nor 
deprive of such appointment any graduate w ho may com- 
plete the six years’ course during the year eighteen hundred 
and eighty-two. And if there be a surplus of graduates, 
those who do not receive such appointment shall be given a 
certific ate of graduation, an honorable discharge, and one 
year’s pay, as now provided by law for cadet- midshipmen ; 
and so much of section fifteen hundred and twenty-one of the 
Revised Statutes as is inconsistent herewith is hereby re- 
pealed, 


* That the pay of naval cadets shall be that now al- 
lowed by law to cadetemidshipmwen, and as much of the money 
hereby appropriated as may be necessary during the fiscal 
year endinyz June thirtieth, eighteen hundred and eighty-three, 
shall be expended for that purpose. ety 

That no officer now in the service shall be reduced in rank 
or deprived of his commission by reason of any provision of 
this act reducing the number of ofticers in the several staff 
corps: Provided, That no further appointments of cadet-en- 
gineers shall be made by the Secretary of the Navy under sec- 
tion three of the act of eighteen hundred and seventy-four. 


Since the date of this order claimant has not 
been called on to do duty, and has received no 
pay except the amount by which his claim is 
credited. (Finding 8, p. 4.) 


It furthermore appears that the certificate given 


at the end of the course at the Academy, in June, 


1881, to cadet-midshipmen and cadet-engineers 
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was identical, with the exception that in the case 
of the former the certificate contained the words 
‘preparatory to the two years’ course afloat,” 
and also that the claimant received one year’s 
| pay, which is credited on his claim. (Finding, 
| 9, p. 4.) 

The judgment of the court on this state of facts 


was “that the petition be dismissed.” (1D. 4.) 


| ARGUMENT. 
, WAS THE CLAIMANT SUBJECT TO THE ACT OF 


AUGUST 5, 1882? 


After abolishing the law authorizing the ap- 
pointment of cadet-midshipmen and cadet-en- 
gineers to the Naval Academy ana directing that, 

| in the place thereof, “naval cadets” shall be 
appointed from each Congressional district and 
at large, and that “andergraduates at the Naval 
Academy shall hereafter be designated and called 
“naval cadets,” the act declares that— 
From those who snecesstully complete the six years’ course 
appointments shall hereafter be made as it is necessary to fll 


vacancies in the lower grades of the line and Engineer Corps 
of the Navy and of the Marine Corps, 
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The act then provides that “ appointments for 
each year shall be limited to the vacancies in the 
grades above mentioned occurring during the 
previous year, and shall be made from the grad- 


uates of the year, at the conclusion of their six 


years’ course, in the order of merit as determined 


by the Academic Board of the Naval Academy;” 
but it also provides that in no event shall such 
appointments fall below ten ‘ nor deprive of such 
appointment any graduate who may complete 
the six years’ course during the year eighteen 
hundred and eighty-two.” It then goes on to 
declare that should there be a surplus of grad- 
uates over and above those appointed, each of 
them shall receive “a certificate of graduation, 
an honorable discharge, and one year’s pay, as 
now provided by law for cadet-midshipmen.” 
The claimant, being one of the surplus gradu- 
ates, was discharged under the above provision. 
It would seem clear enough that, if the claim- 
ant was an undergraduate when the act took 
effect, he fell within its provisions, for there is no 
pretense that he might have completed the six 


( 


years’ course in 1882, he having entered the Naval 
Academy in 1877. 

Whether then the act found him an under- 
graduate or not must be determined by the law as 
it stood at the lime the act was passed. What then 
was the sfatus of the claimant at the time the act 
of August 5, 1882, went into operation ? 

By section 1520, Revised Statutes, ‘ The aca- 
DEMIC COURSE Of cadet-midshipnien shall be six 
years.” 

This law, declaring that the whole six-year 
course of cadet-midshipmen shall be ‘‘acapemic,” 
seems conclusive on the question of status ; for, 
as the claimant was appointed in September, 
1877, it follows that he was still an academie in 
1882, when the act was passed, and would con- 
tinue to be such until the end of his ‘ academic 
course of six years” in 1883; and as he was an 
academic in 1882, he was, necessarily, an under- 
graduate at that time. It would be nothing less 
than a solecism to speak of him as being both an 
academic and a graduate at one and the same time. 


But this would seem to be the result of any 
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argument to show that the claimant was not an 
under-graduate when the act of 1882 was passed. 

Section 1521, Revised Statutes, provides as 
follows : 


When cadet-midshipmen shall have passed suecessfully the 
graduating examination at the Academy, they shall receive ap- 
pointments as midshipmen and shall take rank according to 
their proficiency as shown by the order of their merit at date 
of graduation. 


The graduating examination referred to in this 


section is necessarily the one which takes place 
at fic end of the six years’ academic course; and, 
consequcitly, after the claimant had passed, sue- 
cesstfrilv, his “graduating examination” in 1883, 
he received from the academic board the certifi- 
eate dated June 15, 1885 (Finding 5, p. 3), stat- 
ing that the board, having found him proficient 
in his studies, ‘do hereby, in conformity with 
the law, grant to him THIS CERTIFICATE OF GRAD- 
UATION.” 

This final “graduating examination” and the 
examination for admission to the Naval Academy 
prescribed by section 1515, Revised Statutes, are 
the only examinations required by law, and all 


other examinations held at the academy are 


NN te 
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merely the results of regulation by the Secretary 
of the Navy. | 

The Secretary of the Navy has, by virtue of 
his office as the immediate representative of the 
Executive in matters appertaining to the Navy, 
authority to make regulations for the Naval 
Academy consistent with law. Accordingly we 
find in existence quite a code of regulations, in- 
cluding regulations touching examinations and 
courses of study. 

It is a part of the “academic course” to give 
vadet-midshipmen theoretical and practical in- 
struction in seamanship, and hence Regulation 
No. 192 requires that ‘‘there shall be attached to 
the Academy suitable vessels equipped and kept 
in order for sea-service and gunnery practice.” 

But the experience thus atlorded on practice- 
ships, as they are called, is not deemed sufficient, 
and hence cadet-midshipmen who pass successful 
examinations at the end of four vears of the course 
are sent to seaon the regular men-of-war, where 
they remain until it is time for them to return to 


the Academy to stand “the graduating eramination.” 
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Consequently, when the claimant had passed suc- 
cessfully the examination at the end of his fourth 
year, in 1881, he was furnished by the Academic 
Board with the certificate set out in Finding 1 (p. 
2), stating that he “‘has completed the prescribed 
course of study at the United States Naval 
Academy, and has successfully passed the re- 
quired examination before the Academic Board 
PREPARATORY TO THE TWO YEARS’ COURSE AFLOAT.” 

To show how completely the academic char- 
acter remains impressed on cadet-midshipmen 
while absent from the Academy, it is but neces- 
sary to look at Regulation 155, showing the sub- 
jects on which the final graduating examination 
is held. While these cadet-midshipmen are going 
through ‘the two-years’ course afloat,” they are 
necessarily preparing for “the graduating exam- 
ination” at the Academy, to which they must re- 
turn at the end of “the two-years’ course afloat.” 
They are temporarily and not permanently away 
from the Academy, and there is no more warrant 
for saying that they had severed their connection 
with the Academy when going through the course 
afloat than there would be for saying so when they 
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are absent at sea in the practice-ships or on leave. 
In all these cases they have the purpose and are 
under a duty to return to the Academy. If it 
were part of the course at West Point for cadets 
to spend two years in the Rocky Mountains and 
then return to the Military Academy to stand the 
graduating examination, would it not be very un- 
reasonable to say that they had ceased to belong 
to the Academy during their two-vears’ absence ? 

It is in vain to appeal to executive orders in 
support of the claimant’s theory in this respect, 
for, if any such orders favor that theory, which 
we deny, they can not be allowed effect without 
making the act of Congress give place to them, 
which is impossible. 

It would thus appear that the claimant oceu- 
pied the position of under-graduate at the time 
the act of August 5, 1882, went into effect. 

It was upon a fundamental difference under 
the law, between cadet-engineers and cadet- 
midshipmen, that this court held in the cases of 
Redgrave and Perkins (United States v. Redgrave 
and United States v. Perkins, 116 U.S., pp. 474 
and 483) that cadet-engineers who entered the 
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Academy in 1877 and had passed suecessfully 
their examinations at the end of four years, 
namely, in 1881, were graduates when the act of 
1882 took effeet, and so did not come within the 
act. 

That distinction is pointed out and relied on 
by Mr. Justice Matthews in his opinion in Red- 
grave’s case, and by the Court of Claims in other 
eases. (Harmon v. U. S., 23 Ct. Cl, 152, and 
Grambs v. same, tb., 420.) 

[t was found as matter of fact by the Court of 
Claims in Redgrave’s case that— 

After completing the four years’ course cadet engineers were 
permanently detached from the Academy and were never required to 
return to that institution, They remained in active service at 
sea two or three years or longer, until vacancies occurred in the 
grade of assistant engineer, when they were ordered, singly or 
in groups, for examination for promotion, under the provisions 
of seetion 1302 of the Revised Statutes, before a board of en- 


gineer ofticers, which held its sessions at Philadelphia (ubi 
supra, p. 47). 


The court further found, in that case, that 
‘let-midshipmen, after the four years’ course, 
“were temporarily detached,” and that at the end 
of the two vears’ course afloat “they were re- 
quired to return, and did return to the Naval 
Academy, where they were subjected to a ‘final 


graduating examination’” (ibidem), 
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The court say in Redgrave’s case that— 

It is found as a fact by the Court of Claims that, before the 
passage of the act [of Angust 5, 1#=2), cadet-engineers who 
had suecessfully passed their examination at the end of the 
four years’ course of study at the Academy were called and 
considered graduates, 

The court then calls attention to several acts 
of Congress in which this classification of eadet- 
engineers as graduates after passing successfully 
the examination at the end of the four years’ 
course at the Academy is distinctly recognized, 
as, for instance, section 1556, Revised Statutes, 
which fixes the pay of cadet-engineers at so much 
before “final academic examination,” and so much 
“after final academic examination, and until war- 
ranted as assistant engineers,” thus evidently 
treating the final academic examination at the end 
of four years as the graduating examination. 

Now this distinction seems fully warranted by 
the material difference between the language in 
which Congress defines the courses of cadet-en- 
gineers and cadet-midshipmen. In the case of 

‘vadet-midshipmen, as we have seen, Congress 
Says (\ 1520, R. S.) “the academic course of 
‘adet-midshipmen shall be six years ;” Wut in the 


vase of cadet-engineers, Congress declares, in 
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section 1524, R. S., as amended by the act of 
February 24, 1874 (18 Stat., 191; Supp. Rev. 
Stat., 83), that ‘‘the course for cadet-engineers 
shall be six years, including two years of service 
on naval steamers.” 

It is certainly very significant that Congress 
should have dropped the word academic, used as 
a qualification of “course” in section 1520, and 
that it should have spoken in section 1524 of the 
last two years of the “course” of cadet-engineers 
as ‘‘years of service,” whereas in section 1520 the 
whole six years’ course of cadet-midshipmen is 
denominated ‘ academic.” 

There would seem to be no doubt about this 
distinction between the two courses, for Mr. 
Justice Matthews, in Redgraves’ case (whi supra, 
p. 479), says that ‘the students at the Naval 
Academy styled cadet-midshipmen were required 
to take an academic course of six years,” and 
then he quotes the pregnant language of the act 
of March 5, 1877 (19 Stat., 390), where it is said — 
that cadet-midshipmen “during such period of 
their course of instruction as they shall be at sea 


in other than practice ships, are entitled to 
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receive, as annual pay, nine hundred and fifty 
dollars.” 

He speaks of the purpose of the act of August 
5, 1882, “to abolish the distinctions previously 
made by law between cadet-engineers and cadet- 
midshipmen,.and for the future to merge both 
classes in the new designation of naval-cadets.” 
The learned justice then uses this very important 
language: 

The previous differences between them |i. ¢., between cadet- 
engineers and cadet-midshipmen | grew out of separate pro- 
visions as to their number, their manner of appointment, 
THEIR COURSE AND TERM OF STUDY, and their pay after their 
four years’ course at the Academy (whi supra, p. 4st). 

That the act of 1882 was intended to take ef- 
fect at once as to all “undergraduates” at the 
Academy is plain. It declares that “ail the un- 
dergraduates at the Naval Academy shall here- 
after be designated and called naval cadets,” and 
it was manifestly not the intention of Congress 
that the old undergraduates should be called 
cadet-midshipmen and cadet-engineers, respect- 
ively, and the new appointees “naval cadets.” 
This alone seems enough to settle that question, 
else an act passed to abolish distinctions among 


undergraduates would be made to produce the 
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opposite of what was intended, by establishing, 
temporarily, three classes of under-graduates in 
the place of the two under the former law. 

Again, the exception from the act of the class 
completing its six years’ course in 1882 estab- 
lishes the construction contended for. The lan- 
guage of the exception is as follows: 

But nothing herein contained shall reduce the number of 
appointments from such graduates below ten in each year, nor 
deprive of such appointment any graduate who may complete 
the six years’ course during the year eighteen hundred and 
eighty-two., 

The statute was, it would seem, drauglhted be- 
fore the close of the six years’ course in June, 
i882; otherwise there is no sense in the excep- 
tion, as the six years’ course referred to had been 
completed when the act was passed, in August, 
1882, and those who were to be benefited by the 
exception did not stand in need of it, being grad- 
uates already. Supposing, now, as we must, that 
the act was draughted before the close of the 
academic year, in 1882, the exception is incon- 
sistent with the interpretation contended for by 
the appellant. 

[It seems, therefore, demonstrated that the 


claimant was subject to the act of 1882. 
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THE VALIDITY OF THE ACT OF AUGUST 5, ISS2. 
The validity of the act of 1882 is earnestly 
assailed on the ground that when the claimant 
entered the Naval Academy a contract arose 
hetween him and the United States, whieh, in 
consideration of his services, entitled him to 
retain a position in the Navy during good be- 
havior, and that the act of 1882, under which 
the claimant was discharged, as we sav, trom the 
service, is destructive of that contract and null 

and void. 

Itis undoubtedly true that when one individual 
enters into a contract with another he thereby 
parts with sO much ot his freedom ils relates to 
the subject-matter covered by the contract, and 
to that extent becomes subject to the other con- 
tracting party. And it may be conceded, with- 
out any danger to the argument for the appellee, 
that when any ageney of the Government of the 
United States enters into a contract, which it has 
the power to make, that the United States in like 
manner becomes subject to the other contracting 
party, and lays down its sovereignty at his feet 
to the extent of the matter of the contract. 

15452 —2 
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Now it is deliberately claimed by the appellant 
that Congress had the power and the purpose to 
become subject to him and to lay down the 
sovereignty of the United States at his feet by a 
contract to keep him in his position as a part of 
the organization tor the “common defense.” 

Is not the bare statement of sucha proposition 
an argument of itself to show that no contract 
was intended, or, if anv was intended, that it 
was beyond the competency of Congress? 

The duty of providing for the common de- 
fense by maintaining an Army and Navy ina 
state of efficiency, is one of the most important 
legislative duties imposed by the Constitution. 

Atter all that has been laid down on the sub- 
ject of legislative power, it sounds strange to 
hear a claim set up toa vested right to remain 
an officer of the Navy in spite of legislation to 
relieve the country of the burden of too many 
officers in that branch of the public service. 

From the very nature of the relation of an offi- 
cer of the Navy or the Army to the Government, 
he has notice, when he assumes that relation, that 


his tenure of office and the regulation of his pay 
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and emoluments are subject to the legislative 
power of Congress, just as in the case of a publie 
grant which, from its character, is notice to the 
grantee that le takes subject to the grantor’s 
power to tax. 

This court said in Stone vs. Mississippi (101 
U.S. 814, 820) that the agencies of wovernment 
‘can not vive away hor sel] the discretion of 
those that are to come atter them, respect to 
matters the government of which, jrom the very na- 
ture things, must § vary with varying circumstances. 
Judge Cooley says, “ It would seem, therefore, 
to be the prevailing opinion, and one based Upon 
sound reason, that the State can not barter away, 
or HH iy manwher abridge or weal Mv, ANY of those 
essential porters which “ie hwhere yl ‘i all Goren 
ments, ane the eristence of which , full rigor iS ‘i- 
portant to the well-being of organized society ; and 
that any contracts to that end are reid upon gen- 
eral principles, and can not be saved from inva- 
lidity by the provision of the national Constitu- 
tion now under consideration.” (Const. Lim. 
[283].—“ The contracts which the Constitution 


protects,” said this court, in Stone vs. Mississippi, 
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‘are those that relate to property riehts, pot 
governmental.” And Mr. Greenleaf classes among 
the powers of government “ which are essential 
attributes of sovereignty, indispensable to be al- 
ways preserved in full vigor,” the power “ to pro- 
vide for the common defense (Cited, Cooley 
Cons. Lim. [282] note 2.) 

If it were not so, how is it that Congress has 
the power to put all officers on the retired list at 
reduced pay who have ‘reached a certain age, 
entirely regardless of the fact that an officer, in 
a given case, may be sound in mind and body, 
or to say that there shall be no new promotions 
(15 Stat., 318), or that ofhcers may be put on 
the list of supernumeraries and eventually hon- 
orably discharged from the service? (16 Stat., 
318.) 

It is but to look at the legislation of the United 
States relating to the Army and Navy to be 
satistied that what is here claimed by the ap- 
pellant is at war with a power over the Army; 
and Navy which Congress has been exercising 
from the beginning of the Government down—a 


power which is extremely beneficial, and which 
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Congress could not lose without serious detriment 
to the public interests. The claimant has not 
been singled out for dismissal, but he was 
dropped because not selected by the Executive 
for one of a limited number of vacancies exist- 
Ing in the service at the time he was graduated. 
All who were graduated could not receive ap- 
pointments, and of course some had to be 
dropped. Not, however, by Congress, but by 
the Executive by authority of Congress. In no 
other way could Congress retain its control over 
the subject of the numerical strength of the 
Navy. 

But if there was a contract with the claimant 
itcan not be successfully maintained that section 


1229 of the Revised Statutes. or article 36 for the 


eovernment of the Navy, declaring that no officer 


of the Army or Navy shall in time of peace be 
dismissed except by the sentence of a court-mar- 
tin] or in Commutation of such sentence, entered 
into that contract, tor those prrers ISlons of law are 


plainly a limitation of the executive power of re- 


moval, established by Congress under its power 


“to make rules for the government and regula- 
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tion of the land and naval forces.” They were 
not intended to be in any sense a limitation of 
the power of Congress over the Army and Navy: 
If, then, Congress has attempted to surrender its 
power in the premises, the provisions in question 
are clearly no evidence of the fact, as is mistak- 
enly supposed in the brief for the appellant. 

Again, it is said that Congress has attempted 
to usurp the appointing power by making 
“naval cadets” out of cadet-midshipmen and 
cadet-engineers. This is a somewhat strange 
position for the appellant to take, for his claim is 
that a part of the sum sued for is due him as an 
ensign, wrank which he could only hold by virtue 
of the acts of Congress of March 3, 1883 (22 Stat., 
472) and June 26, 1884 (23 Stat.. 60), making 
cadet-midshi pmen CHSUYNS. 

But Congress has only exercised, in this respect, 
a long-conceded power, such as it used when it 
declared that captains should be denominated 
flay ofhcers (11 Stat., 154), and ‘masters com- 
mandant” “ commanders,” and “sailing masters” 
‘masters ” (5 Stat., 163). What was done in this 


‘ase was merely to make a change of name, and 
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In no sense to create a new othee and make ayp- 
pointments to fill it. 

But as was held by the Court of Claims, in 
Gramb’s case (supra), the claimant can not pos- 
siblv have a sfetus in the Navy. After his grad- 
uation he ceased to be a naval cadet Or’, if you 
please, a cadet-midshipman, and he has received 
no appoitment as midshipman under section 1521 
fterised Statutes, Can the judicial department of 
the Government appoint him a midshipman? 
Under the law, as the Court of Claims hold. in 
the case just cited, a cadet engineer continues in 
the service as such, until promotion, bat wot so 
with the cadet-midshipman. We does not remain 
in the Navy asa flertimm quid, 

It would seem, then, to result, that the judg- 


ment dismissing the petition must be affirmed. 


Wa. A. Maury, 


Assistant Atlovne Y- Greneral. 
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Hn the Supreme Court of the United States. 


James D. CRENSHAW, appellant, ) 
VS. » No. Tee, 


THe UNitep States, iil 


~ 
, 


— =. 


In the Supreme Court of the United States. 


- — — 


J AMES D. CRENSHAW, appellant, } 
\ 
f 


vs. No. 1490. 


Tue Unitep States, saitieas| 


Petition of the appellant to have the cause advanced 
for hearing. 


The appellant, James D. Crenshaw prays the Court to 
advance this cause on the calendar for hearing, and sub- 
mits the following reasons in support of the petition. 

Ist. This is atest case to try the question of the legaiity 
of the dismissal of forty seven cadet-midshipmen, from 
the Navy, under the provisions of the Act of Congress, 
approved August 5th, 1882. 

2d. It isof the greatest importance to the appellant and 
his brother officers, that this question should be settled 
by this Court at the earliest possible moment, as their 
pursuits and interests for life depend upon the decision. 

Sra. It is of the greatest importance to the pubiie in- 
terest inthe administration of the Navy Department, that 
the question should be settled, because if the judgment 
of the Court should be adverse to the appellee, the re- 
arranging of the Naval Register in order to give the ap- 
pellant and his brother officers their proper places in the 
Navy will be very perplexing, and becomes more so every 
day, a8 new promotions and appointments are being con- 


stuntly made. 


4th. The questions involved are of the greatest national 
importance, and of momentous public interest, and are 
in part the following: 

(a) Has Congress the power to dismiss, or authorize 
the dismissal of an ofticer from the Naval service? 

(b) When Congress by one Act has authorized the 
President to appoint an officer in the Naval service, whose 
tenure is during good behaviour, and the President has 
made the appointment, has Congress the power by 
another Act, to revoke the appointment, orin any way to 
qualify or modify it? 

(c) When the President in the exercise of his execu- 
tive power has appointed an officer, whose tenure is dur- 
ing good behaviour, to fill an office created by Congress, 
and an appointee has accepted the appointment, and is in 
the faithful discharge of his official duties, has Congress 
the power, to change either the character of the oflice, 
or the designation of the officer? 

(zd) If Congress has no power to appoint an officer, 
has it the power to limit, or qualify the official rights 
with which the appointment has invested him? 

This does not involve the question of the right of Con- 
gress to abolish the office, or to change the compensation. 

JAMES D. CRENSHAW, 
By his Attorney. 
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A. A.GUNTHER ET AL., &¢@., VS. LIVERD’L & LON. & GLOBE INS.CO. 1 


a Supreme Court of the State of New York, County of Kings. 


CHARLES GODFREY GUNTHER, Plaintiff, 
against 
Tue Liverrootn AND LONDON AND GLoreE INSURANCE 
Company, Defendant. 


-. Petition. 


eee 


To the supreme court of the State of New York: 


The petition of the Liverpool and London and Globe Insurance 
Company respectfully shows— 

That your petitioner is the defendant in this suit, and that the 
same was brought by Charles Godfrey Gunther, as plaintiff, on or 
about the 23d day of December 1870, in the supreme court of the 
State of New York for the county of Kings, and that at the time of 
bringing this suit the said plaintiff was and now is a citizen of the 
State of New York, and that your petitioner was not at the time of 
bringing this suit and is not now a citizen of the State of New York, 
but was and now is a citizen and subject of England, in the King- 
dom of Great Britain and Ireland. 

And your petitioner further respectfully shows that at the time 
when this suit was brought there was and now is a controversy 
therein between a citizen of a State and a foreign citizen or subject, 

to wit, the said plaintiff, the said plaintiff residing in the 
b State of New York and the said Liverpool and London and 

Globe Insurance Company, defendant, being a foreign corpo- 
ration or company organized and existing under and by virtue of 
the laws of the Kingdom of Great Britain and Ireland, and further 
that the said plaintiff claims in the summons and complaint in this 
suit as damages against your petitioner the sum of twenty-nine 
thousand eight hundred dollars, with interest from August 16th, 
1879, and that the matter in dispute exceeds the sum of five hun- 
dred dollars, exclusive of costs. 

That this cause has not been tried, but is at issue and is now pend- 
ing for trial in the county of Kings at this Mareh circuit term, 1880, 
and that this said term is the term of this court at which this said 
cause could be first tried. 

That your petitioner desires to remove this suit before trial thereof 
into the next circuit court of the United States for the eastern dis- 
trict of New York, being the district where said suit is pending, In 
the second circuit, in pursuance of the Revised Statutes of the 
United States and of the act of Congress entitled “ An act to deter- 
mine the jurisdiction of circuit courts of the United States and to 
regulate the removal of causes from State courts and for other pur- 
poses” (approved March 3d, 1875), and that vour petitioner is ready 
and willing to make and tile herewith a bond with good and. suf- 
ficient surety for its entering in such circuit court on the first day 
of its session next after the filing of this petition and after the order 
of this court removing said suit to the said circuit court a copy of 
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the record in such suit and for paying all costs that may be 
G awarded by said circuit court if said court shall hold that 

said suit was wrongfully or improperly removed thereto, and 
for doing all other acts and things required to be done by the Ke- 
vised Statutes of the United States and by the said act of Congress 
in such case made and provided. 
And it offers herewith its bond, executed by Charles C. Halsey, 
of 928 Madison avenue, New York, and Francis P. Proctor, of Brook- 
lyn, New York, as sureties, in the penal sum of five hundred dol- im 
lars, conditioned that your petitioner shal] enter in such circuit court 
on the first day of its session after the filing of this petition and 
after the order removing said suit to the said circuit court a copy 
of the record in such suit, and for doing all other acts that may be 
awarded by said cireuit court if said court shall hold said suit was 
wrongfully or improperly removed thereto, and for doing such other 
appropriate acts as by the statutes of the United States and by the 
said act of Congress in such case made and provided are required 
to be done. 

And your petitioner therefore prays that the said bond be ac- 
cepted as good and sufficient surety according to said provisions of 
law, and that said suit may be removed into the next circuit court 
of the United States to be held in the eastern district of New York, 
in the second cireuit, pursuant to the statute made and provided, 
and that no further proceedings may be had therein in this court. 

And vour petitioner will ever pray, €c. 

Dated March 29th, 1880. 
d THE LIVERPOOL AND LONDON AND 
GLOBE INSURANCE COMPANY, 
JAS. E. PULSFORD, Resident Manager. 


BUTLER, STILLMAN & HUBBARD, 


Attorneys for Petitioner. 


STATE OF NEW YorK, ag 
“ye ¥ . Ty , "OS, 
City and County of New York, j 


James E. Puisford, being duly sworn, deposes and says that he is the 
resident manager of the petitioner above named; that he has read 
the said petition and knows the contents thereof, and that the same 
is true except as to the matters therein stated to be alleged on in- 
formation and belief, and as to those matters he believes it to be <> 
true. | 

JAS. E. PULSFORD. 
Subseribed and sworn to before me this 29th day of March, 1880. 
JOHN NOTMAN, 
Notary Public, Kings Co., N.Y 


With cert. in NX. Y. Co. 


hy a 


Ry ap 


2 
. ty. EN Re ee He 


THE LIVERPOOL & LONDON & GLOBE INS. CO. 3 

e Supreme Court of the State of New York, County of Kings. 
CHoarLes GopFREY GUNTHER, Plaintiff, ) 
qgainst 

— » Bond. 


Tue Liverroo, AND LONDON AND GLOBE INSURANCE ComM- | 
PANY, Defendant. 


We, The Liverpool and London and Globe Insurance Company 
above named, as principal, and Charles C. Halsey, of 928 Madison 
avenue, New York, and Francis P. Proctor, of 11 St. James Place, 
Brooklyn, New York, as sureties, are held and firmly bound, jointly 
and severally, unto Charles Godfrey Gunther, above named, in the 
sum of five hundred dollars lawful money of the United States of 
America, to be paid to the said Charles Godfrey Gunther or to his 
heirs, executors, administrators, or assigns; for which payment, well 
and truly to be made, we hereby bind ourselves, heirs, executors, 
and administrators firmly by these presents. 

Sealed with our seals. Dated the 29th day of March, 1880. 

Whereas a suit was brought on or about the 25d day of Decem- 
ber, one thousand eight hundred and seventy-nine, in the supreme 
court of the State of New York, in the county of Kings, by the said 

Charles Godfrey Gunther against the said Liverpool and Lon- 
f don and Globe Insurance Company, and the same is now 

pending for trial in said supretne court of the State of New 
York and is removable into the circuit court of the United States 
for the eastern district of New York, in the second circuit, under 
the Revised Statutes of the United States and under the act of Con- 
gress entitled “An act to determine the jurisdiction of circuit courts 
of the United States and to regulate the removal of causes from 
State courts, and for other purposes;” approved March 5, 1875. 

And whereas the said Liverpool and London and Globe Insur- 
ance Company has filed its petition in the said supreme court for 
the removal of the said suit into the next cireuit court of the United 
States to be held in the eastern district of New York pursuant to 
the said statute of the United States in such case made and pro- 
vided : 

Now, therefore, the condition of this obligation is such that if the 
above-bounden “The Liverpool and London and Globe Insurance 
Company” or its suecessors shall enter or cause to be entered in 
the circuit court of the United States for the eastern district of New 
York, on the first day In its session next ensuing after the filing of 
the said petition and of the order of the said supreme court of the 
State of New York for the removal of said suit into the said cireuit 
court, a copy of the record in such suit and shall pay all costs that 
may be awarded by the said circuit court if the said court shall 
hold that such sult was wrongfully or improperly removed thereto 
vr cause to be done such other appropriate acts as by the Revised 

Siatutes of the United States are required to be done upon 
4 the removal of a suit into the United States circuit court, then 
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the above obligation to be void; otherwise to remain in full 


force and virtue. 
THE LIVERPOOL AND LONDON AND 


GLOBE INSURANCE COMPANY, 


JAS. E. PULSFORD, [L. s.] 
Resident Manager. 

C. C. HALSEY. ‘ “ 

KF. P. PROCTOR.  & 


In the presence of— 


JOHN NOTMAN. 


STATE OF New YOrkK, \ = 
City and County of New York, J ° 


On this 29th day of March, 1880, before me came James EF. Puls- 
ford, with whom I am personally acquainted, who, being by me 
duly sworn, says that he resides at South Orange, New Jersey; that 
he is the resident manager of the Liverpool and London and Globe 
Insurance Company, the corporation or company described in and 
which has executed the foregoing bond; that the seal affixed to said 
bond is the seal of the said Liverpool and London and Globe In- 
surance Company and was by him affixed thereto by due authority 
from said company, and that by like authority he subscribed his 
name thereto as such resident manager. 

JOHN NOTMAN, 
Notary Public, Kings Co., N. Y. 


With cert. in N. Y. Co. 


h STATE OF NEW YORK, . 
City and County of Ne ih Pork. rf ssl 
Charles C. Halsey, being duly sworn, says that he is one of the 
sureties named in the foregoing obligation; that he is a resident of 
the State of New York and a householder therein, and is worth the 
sum of one thousand dollars over all his just debts and liabilities 
and exclusive of property exempt by law from execution. 


C. C. HALSEY. 


Sworn and subscribed to before me this 29th day of March, 1880. 
JOHN NOTMAN, 
Notary Public, Kings Co., N. Y. 


Cert. filed in N. Y. Co. 


STATE OF New York, ae 
City and County of New York, {7° 


Francis P. Proctor, being duly sworn, says that he is one of the 
sureties named in the foregoing obligation; that he is a resident of 
the State of New York and a householder therein, and is worth the 
sum of one thousand dollars over all his just debts and liabilities 
and exclusive of property exempt by law from execution. 

K.P. PROCTOR. 


THE LIVERPOOL & LONDON & GLOBE INS. CO. » 


Subscribed and sworn to before me this 29th day of Mareh, 1880. 
JOHN NOTMAN, 
Notary Public, Kings Co. 


Cert. in N. Y. Co. 


i STATE OF New YorK, es 
City and County of New York, § — 
I certify that on this 29th day of March, 1850, before me personally 
appeared Charles C. Halsey and Francis P. Proctor, to me known 
and known to me-to be the same persons described in and who exe- 
cuted the foregoing bond and who severally acknowledged to me 
that they executed the same. 
JOHN NOTMAN, 
Notary Public, Kings Co., N, y’ 
With cert. in N. Y. Co. 


I: At a special term of the supreme court of the State of New 
York in and for the county of Kings, held at the court-house, 

in the city of Brooklyn, on the 29th day of March, 1880. 

Present: Hon. Jasper W. Gilbert, justice. 
CHARLES GoprREY GuNTHER, Plaintiff, 
against 
THe LiveErroot AND LONDON AND GLOBE INSURANCE Com- 
PANY, Defendant. 


- Order. 


a 
te ee 


On reading and filing the annexed petition of the Liverpool and 
London and Globe Insurance Company, verified on the 29th day of 
March, 1880, praying for the remova! of this suit into the cireuit court 
of the United States for the eastern district of New York, in the second 
circuit, in pursuance of the laws of the United States relating to the 
removal of causes from the State courts; and upon filing the bond, 
with good and sufficient surety, offered by said defendant according 
to the requirements of said Jaws, on motion of Butler, Stillman & 
Hubbard, attorneys for said defendant, it is ordered that said bond, 

with good and suflic lent surety, and said petition be accepted, 
/ and that said suit be removed into the circuit court of the 

United States for the eastern district of New York, in the 
second circuit, and that no further proceedings be had in this cause 
in this court. 

Granted March 29, 1880. 

CHAS. B. ELLIOTT, C’k. 
enter. 


a, 
mi U.S. Cireuit Court. Eastern District of New York. 
CHARLES GODFREY GUNTHER 


's. Rule on Removal, 


| 

| 

Tue Liverroon axp Loxpon and Giope Ix-{ April 7, 1880. 
SURANCE COMPANY. 


This cause having been originally brought in the supreme eourt 
> Ss : D } 
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of the State of New York in and for the county of Kings and having 
been removed to this court on the application of the defendant and 
the defendant having this day filed a copy of the record in this ac- 
tion in this court, now, on motion of Butler, Stillman & Hubbard, 
defendant's attorneys— 

Ordered, That this cause do proceed in this court as if the same 
nad originally been brought there by original process, and that the 
appearance of Butler, Stillman & Hubbard, attorneys for the de- 
fendants be, and the same is hereby, entered. 


] Supreme Court. 
CHARLES GoprREY GuNTHER, Plaintiff, ) The Plaintiff Desires the 
against | =6'Trial to be Had in the 
THe LiverpooL axnp Lonpon AND GLoBE { County of Kings. 
INSURANCE Company, Defendant. ) Summons, with Notice. 


To the above-named defendant: 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of vour answer on the plaintiff's attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer judgment 
will be taken against you by default for the relief demanded in the 
complain? 

Dated December 22d, 1879. 

GEORGE HH. FORSTER, 
Placvut is Aftto ; eu, No. 5S Wall Street, Ni i York City. 


- 


P. O. address, 5S Wall street, New York city. 
Notice. 


Take notice that upon your default to appear or answer the above 
summons judgmeut will be taken against you for the sum of twentv- 
nine thousand eight, hundred dollars, with interest from August 16, 
1S79, and with costs of this action. 

GEORGE H. FORSTER, 
Plaintiff's Altorney. 


2 Supreme Court of the State of New York. 
CHARLES GODFREY GUNTHER le a alae 
asiiihend | Che Plaintiff Desires 
- ~ the Trial tobe Had i 
THe Liverroon anpb Loxpon AND GLOBE { the C we “tay 
: : ) S. 
[xsuRANCE CoMPANY. } ———— 


The plaintiff complains of the defendant and alleges on his in- 
formation and belief : 

First. That the defendant is a foreign corporation duly created 
and existing under the laws of (rreat britain, but having an oftice 
for the transaction of fire Insurance business in the city of New 
York, and that at said offiee, at the city of New York, said defend- 


SA ae - - a ee 


THE LIVERPOOL & LONDON & GLOBE INS. CO ‘ 


ant,ou the 16th day of November, 1577, issued its polley of insur: 
ance, dated that day, No. 22,050.26, whereby it witnessed that this 
plaintiff,as owner,and Thompson N. [Hollister and Delos B. Sackett, 
trustees and mortgagees, had paid to said defendant the sum of two 
hundred and thirteen dollars for the insurance against loss or dam- 


age by fire of the property hereinatter dese ribed to the amount of 


$21 .300: that said property was included in three mortgages as fol- 
lows: One dated the 14th dav of November, 1877, executed by this 
plaintiff and his wife io Thompson N. Hollis ter and Delos B. Sackett, 
trustees of Julia C. Miner, for $10,000, payable December Ist, 1550, 
with interest at 7% per annum, recorded in Kings county 1 egiste rs 

office November 15th, 1877, in Liber 1591 of Mortgayes, page 
» 451; another dated the 14th day of November, 1577, executed 

by this plaintiff and his wife to Thompson N, [Hollister and 
Delos B. $ Sackett, trustees of Emily G. Oliffe, for $10,000, payable 
December Ist,.18S0, with interest at 7% per annum, recorded in 


Kings county register’s office November 15th, 1877, in Liber 1591 of 


Mortgages, page 495, and the other dated the l4th day of November, 
1877, executed by this plaintiffand his wife to Thompson N. Ifol- 
lister and Delos B. Sackett, trustees of Frances A. Sackett, for 
$10,000, payable December Ist, ISSO, with interest at 7% per an- 
ium, recorded in the Kings county register’s oflice November 15, 
1S77,in Liber 1591, page 458; that the premises mortgaged by said 
three mortgages are three parcels, the first, three (7) acres of land 
In New Utrecht, county of Kings and State of New York, on the 
northerly side of the highway leading from New Utrecht to Graves- 
end; the second, nine acres of land, with the buildings and = im- 
provements thereon, adjoining the first-described pare el ; the third, 
six 45j,°75 acres of lund under the waters of the Bay of New York, 
in front of and adjacent to the lands above deseribed ; that by said 
policy of insurance said company agreed that from the 16th day of 
November, 1877, until the 15th day of July, 1875, the fands and 
property of the said company should be subject and liable to pay, 
reinstate, and make good to this plaintiff, his heirs, executors, or 
administrators, such loss or damage as should be occasioned by fire 
to the property mentioned in said policy and thereby insured as 

follows : 
Not exceeding $20,000 on the two-story hotel frame build- 

Ing, with one-story frame kitchen and two-story frame pavil- 
ion building adjoining and communiceting, situate on Ciravesend 
Bay of Bath, Kings county, Long Island ; $1,000 on the two-story 
frame stable occupied in part as a dwelling, and S200 on frame 
bathing-house and $100 on frame outhouses, loss, if any, payable to 
Thompson N. Hollister and Delos B. Sacket, trustees and mortgagees, 
subject to the clause thereto attached, by which it was declared that 
Whenever the company shall pay the mortgagees any sum for loss 
under this policy and shall claim that as to the mortgagor or owner 
no lability therefor existed it shall at once be le rally sub rogated to 
all the rights of the mortgagees under all the securities held as col- 
lateral to the mortgaged debt to the extent of such payment; that 
said clause also contained a provision that said defendant, at its 
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option, may pay to the mortgagees tie whole principal due or to 
grow due on the mortgage, with interest, and shall thereupon receive 
a full assignment and transfer of the mortgage and all other securi- 
ties held as collateral to the mortgage debt; that on the 16th day of 
July, 1879, this plaintiff paid to said defendant and said defendant 
received of this plaintiff three hundred and nineteen 75°) —, being 
the premium on $21,800 insured under policy No. 22,559.26, which 
was thereby continued in force for oue year, to wit, from the 15th day of 
July, 1879, unti! the 15th day of July, 1880; thaton the 15th day of Au- 
gust, 187), while said insurance was in force, the plaintiff sustained 
loss and damage to an amount exceeding the amount of $21,500, oc- 

casioned Ly fire to the property above mentioned and insured 
o as aforesaid, of which due notice was duly given to said de- 

fendant, and a particular account of such loss duly signed 
and sworn to and rendered, and that an award was obtained by said 
defendant fixing the amount of such claim on said defendant under 
said policy on the 26th day of August, 1879, at the sum of $20,078.94, 
and that payment thereof has been duly demanded by said defend- 
ants, but that said defendants, although they admit that they make 
no defence to the legal claims of said Thompson N. Hollister and 
Delos b. Sackett, trustees and mortgagees, and admit that the loss 
sustained under said policy amounted on the 26th August, 1879, to 
the aforesaid sum of $20,078.94, yet they have refused and neglected 
to pay said amount either to the plaintiff or to said Thompson N. 
Hollister and Delos LB. Sackett, trustees and mortgagees, but they 
have, under the aforesaid option claimed by them, paid to the said 
mortgagees the whole principal to grow due on said mortgages, with 
interest, and received an assignment and transfer of the said mort- 
gages which said defendants now hold against the said premises of 
this plaintiff under a claim for the full amount thereof, and yet re- 
fuse to pay the loss under said policy, whereby said defendant is 
justly indebted to this plaintiff in the sum of $21,500, with interest 
from August 16, 1879. 

Second. For a further and separate cause of action this plaintiff al- 
leges, on his information and belief, that the defendant is a foreign 
corporation duly created aud existing under the laws of Great Britain, 
but having an o:lice for the transaction of fire insurance business In 

the city oi New York, said defendant, on the 16th day of No- 
6 vember, 1877, issued its policy of insurance dated that day, 

No. 22,599.27, wherein it witnessed that the plaintiff had paid 
to said defendant the sum of eighty-five dollars for the insurance 
against loss or damage by fire of the property hereinafter described 
to the amount of eighty-five hundred dollars. 

That by said policy of insurance said company agreed that from 
the 16th day of November, 1877, until the 15th day of July, 1878, 
the funds and property of this said company should be subject and 
liable to pay, reinstate, and make good to this plaintiff, his heirs, 
executors, or administrators, such loss or damage as should be ocea- 
sioned by fire to the property mentioned in said policy and thereby 
insured as follows: Not exceeding $6,000 on the hotel, kitchens, sa- 
loons,and bar fixturesand furniture, useful and ornamental, beds, bed- 
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ding, linen, wearing apparel, plate, plated ware, printed books and 
stones, including crockery and glassware, pictures, engravings, and 
their ae billiard tables and appurtenances, piano-forte and gas 
fixtures ; $2,000 on wines, liquors,segars,and provisions, all contained 
in the on -story frame hotel building, with frame kitchen and two- 
story frame pavilion building adjoining and communicating, situated 
at Bath, Kings county, Long Island ; $200 on horses and cattle ; $200 
on carriages, wagons, carts, harness, hay, straw, food, and stable im- 
plements, and $100 on farm and gi arden implements, all contained in 
the two-story frame stable occupied in part as a dwelling—loss, if 
any, payable to this plaintiff. 
That on the 15th day of July, 1879, this plaintiff paid to said 
7 defendant and said defendant received of this plaintiff one 
hundred and twenty-seven ,°,°, dollars, being the premium 
on $8,500 insured under policy No. 22,559.27 which was thereby 
continued in force one year, to wit, from the sth day of July, 1879, 
until the 15th day of July, 1880; that on the 15th day of August, 
1879, while said insurance was in force, this plaintiff sustained loss 
and damage to an amount exceeding the sum of $58,500,-oceasioned 
by fire to the property above mentioned and insured as aforesaid, of 
which due notice was duly given to said defendant and a particular 
account of such loss duly signed, sworn to, and rendered, and de- 
manded payment of the said sum of $8,500, vet said defendant has 
neglected and refused to pay and still does neglect and refuse to pay 
the said sum of money mentioned in said policy of insurance or any 
part thereof, whereby said defendant is justly indebted to this plain- 
tiff in the further sum of eighty-five hundred dollars, with interest 
from August 16th, 1879. 

Wherefore this plaintiff demands judgment against said defeind- 
ants for the aggregate sum of twenty-nine thousand eight hundrea 
dollars, with interest from August 16th, 1879, and for his damage 
occasioned by said fire and for the costs of this action. 

GEORGE H. FORSTER, 
Plaintiff's Attorney. 


) City AND County oF New York, 8s: 

Charles Godfrey Gunther, being duly sworn, says that he is the 
plaintiff making the foregoing complaint; that the same is true of 
his own knowledge except as to the matters therein stated to be 
alleged on information and belief, and as to those matters he believes 
it to be true. 


Sworn to before me this — day of , 18S—. 


9 At a stated term of the circuit court of the United States for 
the eastern district of New York, in the second circuit, held 
at the United States court rooms, in the city of Brooklyn, on the 5th 
day of February, 1887. 
Present: Hon. Charles L. Benedict, district judge, holding the 
a 
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r 
AmetiA Avausta GUNTHER, as Executrix, and Georce A. GUN- | 
THER, as Executor, of the Last Will and Testament of Charles | 
Giodfrey Gunther, Deceased, Plaintiffs, 
against 
Tue Liverroo, axnp Loxpon AND Giopne [Nsurance Co., De- | 
fendant. 


On reading and filing the affidavits of John Notman and William 
Allen Builer, made January 28th, 1587, and the notice of motion ~ 
thereto annexe’ to amend the tenth paragraph of the defendant's 
answer in this action so as to be in form as annexed to said affidavit 
of John Notman, with proof of due service of such papers upon the 
plaintiffs’ attorney, and on reading and filing the affidavit of C. 
Bainbridge Smith on behalf of the plaintiffs, and after hearing Mr. 
John Notman, on behalf of the defendant, in support of said motion 
and Mr. C. Bainbridge Smith, on behalf of the plaintiffs, in opposi- 
tion thereto, it is,on motion of Butler, Stillman & Hubbard, defend- 

ant’s attorneys— 
10 Ordered, That said motion be, and the same hereby is, in all 
respects granted, and that the defendants have leave forth- 
with to file and serve an amended answer setting up the matters 
stated and contained in the proposed tenth paragraph of the answer 
as annexed to the said affidavit of John Notman, and that defendant 
have leave to modify the averments in the answer as may be neces- 


. . ‘ ‘ ad 
sary by reason of the substitution of the executors of Charles God- 
frey Gunther as plaintiffsin place of said Charles Godfrey Gunther, 
deceased. 
CHAS. L. BENEDICT. 
Endorsed: Order. Filed and entered February 5th, 1887. | 
11 United States Circuit Court, Eastern District of New York. 
AMELIA AvuGUsTA GuUNTHER, Executrix, and 
GEORGE A. GUNTHER, Executor, of the Last 
Will of C. Godfrey Gunther, Deceased, Plain- 
tiffs, -Amended Answer. 
against | 
Tue Liverrpoot. AND LONDON AND GLoBE In- | 
SURANCE Company, Defendant. | 
id 


The amended answer of the defendant, by Butler, Stillman & 
Hubbard, its attorneys, to the complaint in this action respectfully 
shows: 
first. The defendant admits that it is acorporation duly created and 
existing under and by virtue of the laws of Great Britain and having 
an oftice for the transaction of its business in thecitv of New York 
under and in pursuance to the laws of the State of New York ; and 
defendant further admits that on or about the 16th day of November, 
1877, it issued and delivered to the plaintiffs’ testator its certain 
policy of insurance, No. 22,559.26, upon property similar to that de- > 
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scribed in the first article or subdivision of the complaint, but 
whether said poliey was of the precise tenor and import deseribed 
in the complaint the defendant has no knowledge or information 

suflicient to form a belief, and therefore leaves the plaintiffs 
12 to make such proof thereof as they may be advised; and de- 

fendant further admits that the policy so issued and delivered 
by it was on or about the 15th day of July, 1879, renewed for the 
period of one year from said last-mentioned date, and defendant 
asks that the original of said policy, with the certificate of the last 
renewal thereof, be produced upon the trial of this action. 

Second. The defendant bas no knowledge or information suflicient 
to form a belief as to whether the plaintiffs’ testator sustained loss 
and damage to the property mentioned and deseribed in said policy 
in an amount exceeding the sum of $20,078.94, to wit : $15,775 on the 
two-story frame hotel building, with one-story frame kitchen and two- 
story frame pavilion building adjoining and communicating ; $1,000 
on the two-story frame stable; 8200 on the frame bath-house, and 
$100 on the frame outhouses mentioned and referred to in said 
policy of Insurance, and defendant therefore denies every allegation 
In that behalf in the complaint contained ; and defendant avers that 
said above-mentioned sum of $20,078.94 was the amount of the actual 
damage by the fire mentioned in the complaint to the said property 
of the plaintiffs’ testator mentioned and described in said policy, as 
appraised and determined by the appraisers appointed by the plain- 
tiffs’ testator and the defendant to appraise and estimate such dam- 
age without reference to any other questions or matters of difference 
relating to said insurance or the plaintiffs’ testator’s claim in re- 

spect thereto. 
lo Third. The defendant isad vised and believes thaton orabout 

the 15th dav of August, 1879, a fire oecurred on the premises 
mentioned and referred to in the said policy of insurance whereby 
loss and damage as aforesaid occurred, and the defendant admits 
that it received notice of such fire and loss and that papers purport- 
ing to be preliminary proofs of loss under said policy of insurance 
were received by it from the plaintiffs’ testator, but defendant de- 
nies that said papers were in all respects as required by the terms 
and conditions of the said policy of insurance. 

fourth. The defendant admits that on or about the 14th day of 
November, 1877, the plaintiff’s testator and his wife made, executed, 
and delivered three certain mortgages, each for $10,000 and pay- 
able December Ist, 1880, with interest at seven per cent. per annum ; 
one to Thompson N. Hollister and Delos C. Sackett, trustees of Julia 
C. Minor, which was recorded in the register’s office of Kings county 
November 15th, 1877, in Liber 1891 of Mortgages, page 481; 
another to Thompson N. Hollister and Delos b. Sackett, trustees of 
Emily G. Ol, which was reeorded in the register’s office of Kings 
county November 15th, 1877, in Liber 1591 of Mortgages, page 40, 
and the third to Thompson N. Hollister and De os B. Sackett, 
trustees of Frances A. Sackett, which was recorded in the register’s 
ottice of Kings county November 1l5th, 1877, in Liber 1391 of Mort- 
vages, page 458, which said mortgages were upon the property men- 
jioned and referred to in said policy of insurance. 
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14 And the defendant avers that it was provided and agreed, 

among other things, in and by the terms of what is known 
as the mortgagee clause, which was attached to and made a part of 
said policy and contract of insurance, “ that whenever the company 
shall pay the mortgagee any sum for loss under this policy and shall 
claim thatas tothe mortgagor or owner no liability therefor existed 
it shall at once be legally subrogated to all rights of the mortgagee, 
under all the securities held as collateral to the mortgage debt, to 
the extent of such payment, or at its option may pay to the mort- 
gagee the whole principal due or to grow due on the mortgage, with 
interest, and shall thereupon receive a full assignment and transfer 
of the mortgage and all other securities held as collateral to the 
mortgage debt, but no such subrogation shall impair the mght of 
the mortgagee to recover the full amount of his claim.” And de- 
fendant further avers that immediately after the said fire above 
mentioned and at all times thereafter it claimed and now claims 
that, as to the said mortgagor and owner, no liability for any Joss or 
damage under said policy existed or exists on its part; and defend- 
ant further avers that, under and pursuant to the aforesaid terms of 
said mortgagee clause, it has paid to the aforesaid mortgagees before 
the commencement of this action the whole principal to grow due 
on said three several mortgages, with interest, and has received 
assignments and transfers of said mortgages and of said mortgage 
debts from said mortgagees, and that the said mortgagees have been 

fully paid any and all claim or claims ever existing in their 
15 favor against the defendant by reason of the said policy of 

insurance or of any interest of said mortgagees therein or 
thereunder. 

Fifth. The defendant, further answering, admits that on or about 
the 16th day of November, 1877, it issued and delivered to the 
plaintiffs’ testator herein its certain other policy of insurance No. 
22,559.27, similar to that described in the second article or division 
of the complaint, but whether said policy was of the precise tenor 
and import described in the complaint the defendant has no knowl- 
edge or information sufficient to form a belief, and therefore leaves 
the plaintiffs’ iestator to make such proof thereof as he may be ad- 
vised; and defendant further admits that the said policy, so issued 
and delivered by it, was, on or about the 15th day of July, 1879, 
renewed for the period of one year from said last-mentioned date, 
and defendant asks that the original of said policy, with the certifi- 
cate of such renewal thereof, be produced upon the trial of this 
action. 

Sixth. The defendant has no knowledge or information sufficient 
to form a belief as to whether at the time said last-mentioned policy 
and the renewal thereof was made as aforesaid or thereafter up to 
the happening of the fire mentioned in the complaint the plaintiffs’ 
testator had an interest in the property mentioned and described in 
said policy, as owner or otherwise, to the amount of $8,500 or to any 
other amount, or as to whether said property was of the value of 
$5,000, or as to whether the plaintiffs’ testator sustained loss or 
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damage by said fire to said property in the said sum of 
16 $5,500 or in any other sum, and defendant therefore denies 

ach and every allegation in that behalf, either in the com- 
plaint or elsewhere made or contained. 

Seventh. The defendant further admits that a fire occurred on or 
about the 15th day of August, 1879, on the premises mentioned and 
referred to in the policy of insurance first herein referred to, and 
defendant admits that it received notice thereof and of alleged loss 
and damage to the plaintiffs’ testator thereby, and that papers pur- 
porting to be preliminary proofs of loss under said second-named 
policy of insurance were received by it from the plaintiffs’ testator, 
but defendant denies that said papers were in all respects as _re- 
quired by the terms and conditions of the said policy of insurance. 

Fighth. The defendant avers that it has complied with all the terms 
and conditions of said contracts and policies of insurance on its part, 
but defendant denies that the plaintiffs’ testator has complied with all 
the terms and conditions thereof on his part, and defendant admits 
that the plaintiffs’ testator has demanded of it payments of the suin 
mentioned in the complaint, and further admits that it has refused 
to pay the said sum or any part thereof to the plaintiff’s testator, 
and defendant denies that it is indebted to the plaintiff's testator in 
the sum mentioned in the complaint herein or in any sum or sums 
whatever. 

Ninth. Except as in this amended answer otherwise expressly ad- 

mitted or controverted, the defendant, upon information and 
17 belief, denies each and every allegation in the complaint con- 
tuined. 

Tenth. For a separate and distinct defence to the causes of action 
alleged in the complaint, in addition to the matters and things here- 
inbefore set forth, the defendant avers that it was provided in and 
by the terms and conditions of said policies of insurance, among 
other things, as follows: “If the assured shall keep gunpowder, fire- 
works, nitro-glycerine, phosphorus, saltpetre, nitrate of soda, petro- 
leum, naphtha, gasoline, benzine, benzole, or benzine varnish, or keep 
or use camphene, spirit gas, or any burning fluid or chemical oils, 
Without written permission in this policy, then and in every such 
case this policy shall be void;” and, further, “ that petroleum, 
rock-earth, coal, kerosene, or carbon oils of any description, whether 
crude or refined: benzine, benzole, naphtha, camphene, spirit: gas, 
burning fluid, turpentine, gascline, phosgene, or any other inflam- 
mable liquid are not to be stored, used, kept, or allowed on the above 
premises, temporarily or permanently, forsale or otherwise, unless with 
written permission endorsed on this policy, excepting the use of re- 
fined coal, kerosene, or other carbon oil for lights, ifthe same Is drawn 
and thelamps filled by daylight: otherwise this policy shall be null 
and void.” 

And the defendant avers that the said conditions of insurance 
were broken and violated on the part of the plaintiffs’ testator, 
among other things, in that, without the written permission of the 

defendants endorsed on said policies or otherwise, there were 
LS stored, used, kept, or allowed on the insured premises men- 
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tioned and described in the said policies petroleum, gasoline, 
benzine, benzole, kerosene oil, burning fluid, or other inflammable 
liquid or liquids prohibited by said policies; and defendant further 
avers that the fire mentioned and referred to in the complaint origi- 
nated and was caused by such storing, using, and keeping and allow- 
ance of such prohibited articles on said insured premises ; and de- 
fendant further avers as a further breach of said last-mentioned 
condition that kerosene, carbon oil, or other inflammable liquid so 
stored, used, kept, or allowed on said premises as aforesaid was 
drawn, not by daylight, but at or after dusk or dark and with a 
lighted lamp or iantern near, in violation of the express terms of the 
said condition, and that the fire which destroyed said premises was 
caused by such proximity of said lighted lamp; and the defendant 
further avers that it is advised and believes that the said policies 
thereby became and were null and void. 

Kleventh. For a further, separate, and distinct defence to the 
‘auses of action alleged in the complaint, in addition to the matters 
and things hereinbefore set forth, the.defendant avers that it was 
further provided in and by the terms and conditions of said policies 
of insurance, among other things, as follows : 

“If the above-mentioned premises shall be occupied or used so as 
to increase the risk and so remain without notice to or consent of 
this eonipany in writing, or the risk be increased by any means what- 

ever within the control of the assured without the consent of 
19 this company endorsed thereon, then and in every such case 
this policy shall be void; and further, if during this insur- 
ance the above-mentioned premises shall be used for any trade, 
business, or vocation, or for storing, using, or vending therein any 
of the articles, goods, or merchandise denominated hazardous or 
extra hazardous or specially hazardous, or if the oecupation of such 
premises be changed from one of the class denominated extra haz- 
ardous or specially hazardous to that of another of the same class, 
except as herein specially agreed to in writing upon this policy, then 
and from thenceforth, so long as the same shall be appropriated, 
applied, or used, this policy shall cease and be of no force or effect ;” 
and defendant avers that the said conditions of insurance were 
broken and violated on the part of plaintiffs’ testator, among other 
things, in that said insured premises were used for the storing and 
use of benzine or benzole or other inflammable burning liquids or 
fluids of the class denominated specially hazardous without the con- 
sent or agreement in writing of the defendant upon said policies or 
otherwise ; and defendant avers that such storage and use continued 
up to and at the time of the fire mentioned in the complaint, and 
that such use materially inereased the risk and was the cause or 
origin of the fire mentioned and referred to in the complaint; and 
the defendant avers that it is advised and believes that by reason 
of the premises the said policies ceased and became of no force or 
effect. 
Twelfth. For a farther, separate, and distinet defence to 
20) the cause of action alleged in the complaint, in addition to 
the matters and things hereinbefore set forth, the defendant 
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avers that it was further provided in and by the terms and econ- 
ditions of said polivies of insurance, among other things, as follows: 

“All frauds or attempt at fraud by false swearing or otherwise 
shall cause a forfeiture of all claim on this company under this 
poliey.” 

And defendant avers, upon information and belief, that the said 
condition of insurance was broken and violated on the part of the 
plaintiffs’ testator, among other things, in that he has falsely and 
fraudulently sworn in the preliminary proofs of loss under said poli- 
cies served by him on the defendant that nothing had been done 
by or with his privity or consent to violate the conditions of insur- 
ance or render void the policies aforesaid, whereas, as the defendant 
is informed and believes, the plaintiffs’ testator had full knowledge 
of and consented to the storing, using, and keeping on the insured 
premises mentioned and described in said policies of insurance 
benzine or benzole or other inflammable burning fluids or liquids 
prohibited by and in violation of the terms and conditions of said 
policies of insurance, and which rendered the same void, which faets 
in reference to the said violations of said conditions of insurance were 
unknown to the defendant until after the aforesaid fire, and the 
defendant avers that it is advised by reason of the premises the said 
policies became and were void and the plaintiffs’ testator forfeited 

all claim on the defendant under said policies. 
2] Thirteenth. For a further separate and distinct defence to 

the second cause of action set forth in the complaint, in ad- 
dition to the matters and things hereinbefore alleged, the defendant 
avers that it was, among other things, provided as heretofore al- 
leged in and by the terms and conditions of the policy of insurance 
mentioned and described in said second alleged cause of action in 
the complaint as follows: 

“All fraud orattemptat fraud by false swearing or otherwise shall 
‘ause a forfeiture of all claim on this company under this poliey ;” 
and defendant avers that the said condition of insurance was broken 
and violated on the part of the plaintiffs’ testator, among other 
things, in that he did not state truthfully and correctly in the papers 
served bv him upon the defendant and purporting to be preliminary 
proofs of loss under said last-mentioned policy the actual cash value 
of the property insured or the extent of lis loss or damage by the 
aforesaid fire, but purposely and fraudulently overstated the same ; 
and further that he has falsely and fraudulently sworn in said proofs 
of loss that the said property insured under said Jast-mentioned 
policy was damaged tothe amount of 310,527.19, and that the actual 
eash value of the property so insured at the time immediately pre- 
ceding said fire was $12,000, whereas the defendant avers, upon in- 
formation and belief, that the actual damage to said insured prop- 
erty by said fire and the actual cash value thereof at such time was 

very much less than the aforesaid sums, as was and is well 
22 known to the plaintiffs’ testator so to be,and defendant avers 

that it is advised and believes that by reason of the premises 
the said policy became void and of no effect. 
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Wherefore defendant demands judgment that the complaint be 
dismissed, with costs of this action to the defendant. 
BUTLER, STILLMAN & HUBBARD, 
Attorneys for Defendaut. 


SOUTHERN District or New York, 4s: 


James E. Pulsford, being first duly sworn, deposes and says that 
he is resident manager and agent of the defendant herein; that he 
has read the foregoing amended answer and knows the contents 
thereof, and that the same is true of his own knowledge except as 
to the matters therein stated to be alleged on information and belief, 
and that as to those matters he belfeves it to be true. 

Deponent further says that the reason why this verification is not 
made by the defendant is that it is a company, none of whose offi- 
cers are now within this county or State, and that deponent’s in- 
formation and the grounds of his belief are derived from investi- 
gations made under deponent’s direction in respect to the matters 
and things set forth in this answer, the results of which have been 
fully stated and reported to deponent. 

J. kK. PULSFORD, 
Ttes'd't Manager. 


Sworn to before me this 5th day of February, 1887. 
[n.s.] JOHN J. REILLY, 
Notary Public, Kings County, N. gl 


With certificate iii New York city. 


23 Ata stated term of the circuit court of the United States 
for the eastern district of New York, held in the court-rooms, 
at the city of Brooklyn, on the 21st day of November, 1888. 
Present: Honorable E. Henry Lacombe, circuit judge. 


AMELIA AUGUSTA GUNTHER, Executrix, &c., and Ano. 1 
Us. » 
THe Liverroo, AXp LONDON AND GLoBE INSURANCE CoMPANY. | 


Appearances: C. Bainbridge Smith, Esq., for plaintiffs; William 
Allen Butler, [¢sq., for defendant. 
Trial ordered. 
Jury drawn and sworn. 
Plaintiffs’ counsel offers in evidence policy of insurance on build- 
ings. 
» * * a ~ * * 
Plaintiffs rest. 
Defendant’s counsel reads in evidence— 
* * > s ” ™ * 
Defendant rests. 
Testimony closed. 
24 Defendant’s counsel moves to direct the jury to find a ver- 
dict for the defendant. 


se 
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Plaintiffs’ counsel opposed. 

Motion granted. . 

By direction of court the jury found a verdict in favor of the 
defendant. 

A true extract from the minutes. 


25 . United States Cireuit Court, Eastern District of New York. 


——_ 


AMELIA AuGUsTA GUNTHER, us Executrix, and GEORGE 
A. GUNTHER, as Executor, of the Last Will and Tes- 
tament of Charles Godfrey Gunther, Deceased, 


Plaintiffs, » Judgment. 
against 
ri ~ 
Tue Liverroo,t AND LONDON AND GLOBE INSURANCE 
Company, Defendant. ; 


The above-entitled action having come on regularly for trial and 
having been duly tried before the Hon. Ek. Henry Lacombe, circuit 
judge of this court, and a jury, at the November term (1888) of this 
court, and the said jury baving rendered a verdict in favor of the 
defendant and against the plaintiffs by direction of the court on the 
21st day of November, 1885, and the detendant’s costs and disburse- 
ments of this action having been adjusted by the clerk of this court 
at the sum of 8880.91, now, on motion of Butler, Stillman & Hub- 
bard, attorneys for the defendant, it is— 

Adjudged, considered, and determined that on the whole case the 
plaintiffs have shown no cause of action against the defendant, and 
that the defendant is on the merits entitled to and has judgment 
accordingly ; and it is further— 

Adjudged, considered, and determined that the defendant, Liver. 

pool and London and Globe Insurance Company, have and 
26 recover from the plaintiffs, Amelia A. Gunther, executrix, 
and George A. Gunther, executor, of the last will and_ testa- 
ment of Charles Godfrey Gunther, deceased, the sum of $880.91, costs 
and disbursements of this action, adjusted as aforesaid: 
Kk. HENRY LACOMBE. 


Endorsed : Judgment-roll. Filed and entered August 28, 1889. 


27 U.S. Cireuit Court, Eastern District of New Yor. 


Ametia A. GUNTHER and GeorGe A. GUNTHER, as executors and 
Trustees of the Last Will and Testament of C. Godfrey Gunther, 
Deceased, Plaintiffs, t 

78, 
Tue Liverroo. AND LONDON AND GLoBE INSURANCE COMPANY, 
Defendant. 


Bond for Damages and Costs. 


Know all men by these presents that we, Maximilian Fleisch- 
mann, of No. 334 Fifth avenue, in thecity of New York, and Jacob 


oye 
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P. Baiter, of 155 West One hundred and twenty-sixth street, in the 
said city of New York, are held and firmly bound unto the above- 
named The Liverpool and London and Globe Insurance Company, 
defendant, in the sum of five hundred dollars, to be paid to the said 
The Liverpool and London and Globe Insurance Company ; for the 
payment of which, well and truly to be made, we bind ourselves 
and each of us, our and each of our heirs, executors, and adminis- 
trators, jointly and severally, firmly by these presents. 
Sealed with our seals and dated the 28th day of August, in the 
year of our Lord one thousand eight hundred and eighty-nine. 
Whereas the above-named Amelia A. Gunther and George A. 
Gunther, as executors, €c., have prosecuted a writ of error to the 
Supreme Court of the United States to reverse the judgment 
28 rendered in the above-entitled suit by the judge of the cir- 
cuit court of the United States for the eastern district of New 
York: | 
Now, therefore, the condition of this obligation is such that if the 
above-named Amelia A. Gunther and George A. Gunther, executors, 
shall prosecute their said writ of error to effect and answer all dam- 
ages and costs if they shall fail to make their plea good, then this 
obligation shall be void; otherwise the same shall be and remain 
in full force and virtue. 
MAXIMILIAN FLEISCHMANN. §|{s.] 
JACOB P. BAITER. i | 


Sealed and delivered and taken and acknowledged this 28th day 
of August, 1889, before me— 
R. H. ROBETTE. 
UNITED STATES OF AMERICA, a. 
City and County of New York, {°”’ 
Maximilian Fleischman, being duly sworn, doth depose and say 
that he is worth the sum of one thousand dollars over and above his 


just debts and liabilities. 
MAXIMILIAN FLEISCHMANN. 


Sworn to this 28th day of August, A. D. 1889, before me— 
R. H. ROBETTE, 
Notary Public, Kings County, a 
Cert. filed in city & Co. of N. Y. 


UNITED STATES OF AMERICA, =. 
City and County of New York, ; oS 
Jacob P. Baiter, being duly sworn, doth depose and say that he is 
worth the sum of one thousand dollars over and above his just debts 
and liabilities. 
JACOB P. BAITER. 


Sworn to this 28th day of August, A. D. 1889, before 'me— 
R. H. ROBETTE, 
Notary Public, Kings County, N.Y. 


Cert. filed in city & Co. of N. Y. 
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29 The foregoing bond is approved as to form and sufficiency. 


August 28, 1889. 
Kk. HENRY CACOMBE. 


Endorsed: Bond for damages and costs. Filed 29th day of Au- 
gust, 1589. 
30 Circuit Court of the United States of America, in the Second 
Circuit for the Eastern District of New York. 


AmeLia A. GunTHER and GeorGe A. GUNTHER, as Executors of ) 
the Last Will and Testament of Charles Godfrey Gunther, De- | 


ceased, Plaintiffs, 

against 

THe Liverpoo, AND LONDON AND GLoBEe INSURANCE CoMPANY, | 
Defendant. 


And now,on this day, to wit, the 21st day of November, 1885, be- 
fore Hon. E. Henry Lacombe, at a circuit court held at the city of 
Brooklyn, in the said eastern district of New York, the aforesaid 
issue so joined as between the said parties, as by the record more fully 
appears, came on to be tried by a jury duly empanelled and sworn 
for that purpose, said plaintiffs being represented by C. Bainbridge 
Smith, their attorney and counsel, and the defendant by Butler, 
Stillman & Hubbard, its attorneys and counsel; and the plaintiffs, 
to maintain and prove the issues on their part, produced and called 
the following evidence and witnesses : 

The plaintiffs’ counsel then offered and read in evidence the policy 
of insurance numbered 2,255,926, bearing date the 16th day of No- 
vember, 1877, and which was marked Plaintiffs’ Exhibit Numbezg I. 
It is as follows: 


No. 2,255,926. $21 500. 
The Liverpool and London and Globe Insurance Company. 


3 This policy of insurance witnesseth : That Charles Godfrey 
Gunther, as owner, and Thompson N. Hollister and Delos B. 
Sackett, trustees and mortgagees, having paid to the Liverpool and 
London and Globe Insurance Company the sum of $215 for the in- 
surance against loss or damage by fire (subject to the conditions and 
stipulations which constitute the basis of this insurance) of the prop- 
erty hereinafter described, to the amount hereinafter mentioned. not 
exceeding upon any one article the sum specified on such article, 
namely, $20,000 on the two-story frame hotel building, with one-story 
frame kitchen and two-story frame pavilion buildine adjoining and 
communicating, situate on Gravesend, Bay of Batu, Kings county, 
LL. lL. (itis understood that the above property Is to be occupied by 
a family when not in use as a hotel); privilege to use gasoline gas, 
gasometer, blower, and generator being under ground about 60 feet 
from main building in vault; no heat employed in process. 
$1,000 on the two-story frame stable, occupied tn part as a dwell- 
ing; and 
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$200 on frame bathing-house ; and 

$100 on frame outhouses, reference being had to plan filed in the 
office of this company. 

Other insurance permitted without notice until required. 

Loss, if any, payable to Thompson N. Hollister and Delos B. 
Sackett, trustees and mortgagees, subject to clause hereto attached ; 
not valid unless countersigned by Beecher and Benedict, agents 

in Brooklyn, L. I.; twenty-one thousand three hundred 
32 dollars, at.14 per cent., P. R., $21,800. The two directors of 

the said company whose names are hereunto subscribed do 
hereby agree that from the sixteenth day of November, 1877, until 
the fifteenth day of July,in the vear of our Lord one thousand eight 
hundred and seventy-eight, the funds and property of the seid com- 
pany shall (subject to the following conditions and _ stipulations, 
which constitute the basis of this insurance) be subject and liable 
to pay, reinstate, or make good to the said assured, his heirs, ex- 
ecutors, or administrators, such loss or damage as shall be occasioned 
by fire to the property above mentioned and hereby insured, not 
exceeding in each case respectively the sum or sums hereinbefore 
severally specified and stated against each property: Provided 
always, and it is hereby declared and agreed, that this company 
shall not be liable to make good any loss or damage by fire which 
shall happen or arise by any foreign invasion, insurrection, riot, or 
civil commotion, or any military or usurped power, or by any ex- 
plosion, earthquake, or hurricane, and the policy shall remain sus- 
pended and be of no effect in respect to any loss or damage which 
shall happen or arise during the period of any of these contingen- 
cles. 

1. If an application, survey, plan, or description of the property 
herein insured is referred to in this policy such application, survey, 
plan, or description shall be considered a part of this contract and 
a warranty by the assured ; and any false representation by the as- 

sured of the condition, situation, or occupancy of the prop- 
30 erty, or any omission to make known every fact material to 

the risk, or an overvaluation or any misrepresentation what- 
ever, either in a written application or otherwise, or if the assured 
shall have or shall hereafter make any other insurance on the prop- 
erty hereby insured or {any part thereof without the consent of ,the 
company written hereon, or if the above-mentioned premises shall 
be occupied or used so as to increase the risk or become vacant or 
unoccupied and so remain without notice to and consent of this 
company in writing, or the risk be increased by the erection or oc- 
cupation of neighboring buildings or by any means whatever within 
the control of the assured without the assent of this company en- 
dorsed hereon, or if it be a manufacturing establishment running 
in whole or in part over or extra time or running at night, or if it 
shall cease to be operated without special agreement indorsed on this 
policy, or if the property be sold or transferred, or upon a passing 
or entry of a decree of foreclosure, or upon a sale under a deed of 
trust, or if the property insured be assigned under any bankrupt or 
insolvent law, or any change take place in title or possession (except 
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in case of succession by reason of the death of the assured), whether 
by legal process or judicial decree or voluntary transfer or convey- 
ance, or if this policy shall be assigned before a loss, without the 
consent of the company endorsed hereon, or if the interest of the 
assured in the property, whether as owner, trustee, consignee, factor, 
agent, mortgagee, lessee, or otherwise, be not truly stated in this 

policy, or if the assured shall keep gunpowder, fire-works, 
od nitro-glycerine, phosphorus, saltpetre, nitrate of soda, petro- 

leum, naphtha, gasoline, benzine, benzole, or benzine varnish, 
or keep or use camphene, spirit gas, or any burning fluid or chem- 
ical oils without written permission in this policy, then and in every 
such ease this policy shall be void. 

2. This insurance does not apply to or cover jewels, plate, watches, 
musical or scientific instruments (piano-fortes in dwellings ex- 
cepted), ornaments, medals, patterns, printed music, printed books, 
engravings, paintings, picture frames, sculpture, casts, models, or 
curiosities unless particularly specified in this policy. This com- 
pany shall not be liable by virtue of this policy or any renewal 
thereof until the premium therefor be actually paid, nor for loss by 
theft at or after a fire, nor for money or bullion, bills, notes, ae- 
counts, deeds, evidences of debt, or securities of property of any 
kind, nor for any loss or damage by fire caused by means of an in- 
vasion, insurrection, riot, civil commotion, or military or usurped 
power, nor for any loss in buildings unprovided with good and 
substantial stone or brick chimneys, the absence of which has been 
the cause of the fire, nor in consequence of any neglect or devia- 
tion from the laws or regulations of police, where such exist, nor 
for any loss caused by the explosion of gunpowder or any explosive 
substance, nor by lightning or explosions of any kind, unless fire 
ensues, and then for the loss or damage by fire only, which loss 
shall be determined by the value of the damaged property after the 

casualty by explosion or lightning. 
Oo o. If a building shall fall, except as the result of a fire, all 
insurance by this company on it or its contents shall imme- 
diately cease and determine. 

1. If the interest of the assured in the property be any other 
than the entire, unconditional, and sole ownership of the property 
for the use and benefit of the assured, or if the building insured 
stands on leased ground, it must be so represented to the company 
and so expressed in the written part of this policy; otherwise the 
policy shall be void. When property has been sold and delivered, 
or otherwise disposed of so that all interest or liability on the part 
of the assured herein named has ceased, this insurance on such 
property shall immediately terminate. Goods held on storage 
must be separately and specifically insured. 

5. If, during this insurance, the above-mentioned premises shall 
be used for any trade, business or vocation, or for storing, using, or 
vending therein any of the articles, goods, or merchandise denomi- 
nated hazardous or extra hazardous or specially hazardous, or if 
the occupation of such premises be changed from one of the class 
denominated extra hazardous or specially hazardous to that of 
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another of the same class, except as herein specially agreed to in 
writing upon this policy, then and from thenceforti, so long as the 
same shall be so appropriated, applied, or used, this policy shall 
cease and be of no force or effect. 

6. The best endeavors of the assured shall be used in saving and 

protecting the property from damage at and after the fire, 
36 and in case of failure so to do this company will not he 

liable for damage caused by such failure, and there can be 
no abanconment to the company of the property insured. 

The use of general terms or anything less than a distinet specific 
agreement, clearly expressed and indorsed on this policy, shall not 
be construed as a waiver of any printed or written condition or re- 
striction therein. 

7. In ease of any other insurance upon the property hereby in- 
sured, whether made prior or subsequent to the date of this policy, 
the assured shall be entitled to recover of this company no greater 
proportion of the loss sustained than the sum hereby insured bears 
to the whole amount insured thereon, without reference to the dates 
of the different policies or their invalidity from want of notice of 
this or other insurance or from the violation of any of their condi- 
tions or the insolvency of any or all the other insurance companies ; 
and it is hereby declared and agreed that in case of the assured 
holding any other poliev in this or any other company vn the prop- 
erty Insured, subject to the conditions of average, this policy shall 
be subject to average in like manner. 

Reinsurance in case of loss to be settled in proportion as the suin 
reinsured shall bear to the whole sum covered by the reinsured 
company. 

8. The insurance may be terminated at any time, at the option of 
the company, on giving notice to that effect and tendering a ratable 
proportion of the premium for the unexpired term of the policy. It 

isa part of this contract that any person other than the as- 
ov sured who may have procured this insurance to be taken by 

this company shall be deemed to be the agent of the assured 
named in tlis policy and not of this company under any circum- 
stances whatever or in any transaction relating to this insurance. 

3. Persons sustaining loss or damage by fire shall forthwith give 
notice of said loss to the company,and as soon thereafter as possible 
render a particular account of such loss, signed and sworn to by 
them, stating whether anv and what other insurance has been made 
on the same property, giving copies of the written portion of all 
policies thereon; also the actual cash value of the property and their 
interest therein, for what purpose and by whom the building in- 
sured or containing the property insured and the several parts 
thereof were used at the time of the loss, when and how the fire 
originated, and shall also produce a certificate under the hand and 
seal of a magistrate or a notary public (nearest to the place of the 
fire not concerned in the loss as a creditor or otherwise nor related to 
the assured) stating that he has examined the circumstances attend- 
ing the loss, knows the character and cireumstanees of the assured, 
wud verily believes that the assured has without fraud sustained loss 
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on the property insured to the amount which such magistrate or 
notary public shall certify. The assured sliall, if required, submit 
to an examination or examinations under oath by any person ap- 
pointed by the company, and subseribe to such examinations when 
reduced to writing, and shall also produce their books of account 

and other vouchers and exhibit the same for examina- 
38 tion at the office of the company and permit extracts and 

sopies thereof to be made. ‘The assured shall also produce 
certified copies of all bills and invoices the originals of which have 
been lost, and shall exhibit all that remains of the property which 
was covered by this policy, damaged or not damaged, for examina- 
tion to any person or persons named by the company, and, as a part 
of the preliminary proofs of loss, the assured shall, if the claim be 
for building destroyed by fire, procure the duly verified certilicate 
of some reliable and responsible builder as to the actual cash value 
of it immediately before said fire, which shall be attached to and 
form a part of such proofs, and, if required so to do, shall furnish 
the company with plans and specifications of the buildings destroyed, 
which shall be duly verified by the oath of the assured. 

When personal property is damaged the assured shall forthwith 
cause to be put in order, assorting and arranging the various articles 
according to their kinds, separating the damaged from the undam- 
aged, and shall cause an inventory to be made and furnisiied to the 
company of the whole, naming the quantity, quality, and cost of 
ach article. The amount of sound value and of damage shall be 
determined by mutual agreement between the company and the as- 
sured, or, failing to thus agree, the same shall then be ascertained 
by appraisal of each article by competent persons (not interested in 
the loss as creditors or otherwise nor related to the assured or suf- 
ferers), to be mutually appointed by the assured and the company, 

their report in writing to be made under oath before any 
oo magistrate or other properly commissioned person, one-half 

of the appraisers’ fees to be paid by the assured. ‘The com- 
pany reserves the right to take the whole or any part of the articles 
at their appraised value, and until such proofs, declarations, and 
certificates are produced and examinations and appraisals permitted 
by the claimant the loss shall not be payable. In case of loss on 
property held in trust or on commission, or if the Interest of the as- 
sured be other than the entire and sole ownership, the names of the 
respective owners shall be set forth, together with their respective 
interests therein. If this policy is made payable, in case of loss, to 
a third party or held as collateral security, the proofs of loss shall be 
made by the party originally insured unless there has been an actual 
sale of the property insured. All fraud or attempt at fraud by false 
swearing or otherwise shall cause a forfeiture of all claim on this 
company under this policy. 

But provided, in ease differences sliall arise touching any loss or 
damage after proof thereof has been received in due form, the matter 
shall, at the written request of either party, be submitted to impar- 
tial arbitrators, whose award in writing shail be binding on the 
parties as to the amount of such loss or damage, but shal! not de- 
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cide the liability of the company under this policy; and provided 
further, that it shall be optional with the company to repair, rebuild, 
or replace the property lost or damaged with other of like kind and 

quality within a reasonable time, giving notice of their in- 
40 tention so to do within thirty days after the receipt of the 

proofs herein required; and in case this company elect to 
rebuild, the assured shall, if required, furnish plans and specifica- 
tions of the buildings destroyed. ‘The cash value of property de- 
stroyed or damaged by fire shall in no case exceed what would be 
the cost to the assured, at the time of the fire, of replacing the same; 
and in case of tie depreciation of such property from use or other- 
wise a suitable deduction from the cash cost of replacing shall be 
made to ascertain the actual cash value. 

10. This insurance, the risk not being changed, may be continued 
for such further time as shall be agreed on, provided the premium 
therefor is paid and endorsed on this policy or a receipt given for 
the same, and it shall be considered as continued under the original 
representation and for the original amounts and divisions unless 
otherwise specified in writing; but in case there shall have been 
any change in the risk, either within itself or by neighboring build- 
ings, not made known to the company by the assured at the time 
of renewal, this policy and renewal shall be void. 

11. It is furthermore hereby expressly provided and mutually 
agreed that no suit or action against this company for the recovery 
of any claim by. virtue of this policy shall be sustainable in any 
court of law or chancery until after an award shall have been ob- 
tained fixing the amount of such claim in the manner above pro- 
vided, nor unless such suit or action shall be commenced within 

twelve months next after the loss shall occur; and should 
41 any suit or action be commenced against this company after 

the expiration of the aforesaid twelve months the lapse of 
time shall be taken and deemed as conclusive evidence against the 
ralidity of such claim, any statute of limitation to the contrary 
notwithstanding. 

Petroleum, rock, earth, coal, kerosene, or carbon oils of any de- 
scription, whether crude or refined, benzine, benzole, naphtha, cam- 
phene, spirit gas, burning fluid, turpentine, gasoline, phosgene, or 
any other inflammable liquid are not to be stored, used, kept, or 
allowed on the above premises, temporarily or permanently, for sale 
or otherwise, unless with written permission endorsed on this policy, 
excepting the use of refined coal, kerosene, or other carbon oil for 
lights, if the same is drawn and the lamps filled by daylight ; 
otherwise this policy shall be null and void. 

Fences and other yard fixtures, also store furniture and fixtures, 
are not insured under the within policy unless separately and _ spe- 
cifically mentioned. Frescoed work or gilding on walls‘or ceilings 
is not covered by insurance on the building, but must be separately 
and specifically insured. 

Builders’ risk.—The working of carpenters, roofers, tinsmiths, 
gas-fitters, plumbers, or other mechanics in building, altering, or re- 
pairing the premises named in this policy will vitiate the same 
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unless permission for such work be endorsed in writing hereon, 
except in dwelling-houses only, where five days are allowed in any 
one year for incidental repairs without notice or endorsement. 
In witness whereof we, two of the directors of the said 
42 company, have hereunto set our hands and seals this 16th 
day of November, in the year of our Lord one thousand 
eight hundred and seventy-seven. 
CHARLES H. MARSHALL. [sea . 
ROBERT B. MINTURN. —— 
Examined. 
Entered. 
Countersigned. 


BEECHER & BENEDICT, Agents. 


The plaintiffs’ counsel also offered and read in evidence the fol- 
lowing, which was written on the side of the above policy number 
2,255,926 : 

“Sept. 17, 1878.—Privileged to keep not exceeding 5 barrels of 
kerosene oil on said premises. 

“B. & B., Ag’ts.” 


The plaintiffs’ counsel also offered and read in evidence the fol- 
lowing, in print, which was attached to said policy number 2,255,926 : 
“ Privileged to use kerosene oil for lights; iatnps to be filled and 
trimmed by daylight only. 
“Attached to policy 2,255,926. 
“B. & B., Ag'ts.” 


The plaintiffs’ counsel also produced and read in evidence a re- 
newal receipt of the above-mentioned policy No. 2,255,926, which is 
as follows: 


43 PLarntirFs’ Exursit No. 2. 
The Liverpvool and London and Globe Insurance Company. 
No. 2546. No. 45 William street, New York. 


Property insured, frame hotel and pavilion, Gravesend Bay, Kings 
Co., L. I 
Brookiyn, New York, July 15, 1879. 
Received of C. Godfrey Gunther three hundred and nineteen and 
Poy dollars, being the premium on twenty-one thousand three 
hundred dollars insured under policy No. 2,255,926, which is hereby 
continued in force for one year, 14 per cent., to wit, from the 15th 
day of July, 1879, until the 15th day of July, 18580, at six o’clock in 
the evening. | 
Not valid unless countersigned by Beecher & Benedict, agents, 
cor. Court and Montague streets, brooklyn. 
JAMES E. PULSFORD, 
Resident Manag L 
BEECHER & BENEDICT, Agents. 


4—1567 
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The counsel for the plaintiffs then offered and read in evidence 
the policy of insurance number 2,255,927, bearing date the 16th 
day of November, 1877, and which was marked Plaintiffs’ Exhibit 
number 3. It is as follows: 


No. 2,255,927. $8,500. 
The Liverpool and London and Globe Insurance Company. 


This police of insurance witnesseth : That Charles Godfrey Gun- 

ther having paid to the Liverpool & London & Globe Insurance 
Company the sum of $85 for the insurance against loss or dam- 
A age by fire (subject to the conditions and stipulations which 
constitute the basis of this insurance) of the property ierein- 

after described, tothe amount hereinafter mentioned, not exceeding 
upon any one article the sum specified on such article, namely : 

$6,000 on hotel, kitchen, saloon and bar fixtures, and furniture, 
useful and ornamental, beds, bedding, linen, and wearing apparel, 
plate, plated ware, printed books, and stores, including crockery and 
glassware, pictures, engravings, and their frames, billiard tables 
and appurtenances, piano-forte, and gas-fixtures. 

$2,000 on wines, liquors, cigars, and provisions, all contained in 
the two-story frame hotel building, with one-story frame kitchen 
and two-story frame pavilion building adjoining and communicat- 
ing, situate on Gravesend, Bay of Bath, Kings county, L. [.; (it is 
understood that the above property is to be occupied by a family 
when not in use as a hotel ;) privilege to use gasoline gas, gasometer, 
blower, and generator, being underground, about 60 feet from main 
building, in vault; no heat employed in process. 

$200 on horses and cattle. 

$200 on carriages, wagons, carts, harness, hay, straw, feed, and 
stable implements, and— 

$100 on farm and garden implements, all contained in the two- 
story frame stable occupied in part as a dwelling, reference being 
had to plan filed in office of this company. 

Other insurance permitted without notice until required ; eighty- 
five hundred dollars, at 14 P. R., $8,500. 

Not valid unless countersigned by Beecher & Benedict, 
45 agents In Brooklyn, L. I. 

The two directors of the said company whose names are 
hereunto subscribed do hereby agree that from the 16th day of No- 
vember, 1877, until the 15th day of July, in the year of our Lord 
one thousand eight hundred and seventy-eight, the funds and prop- 
erty of the said company shall (subject to the following conditions 
and stipulations, which constitute the basis of this insuranee) be 
subject and liable to pay, reinstate, or make good to the said assured, 
his heirs, executors, or administrators, such loss or damage as 
shall be occasioned by fire to the property above mentioned and 
hereby insured, not exceeding in each case respectively the sum or 
sums hereinbefore severally specified and stated against each prop- 
erty: Provided always, and it is hereby declared and agreed, that 
this company shall not be liable to make good any loss or damage 
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by fire which shall happen or arise by any foreign invasion, insur- 
rection, riot, or civil commotion, or any military or usurped power, 
or by any explosion, earthquake, or hurricane, and the policy shall 
remain suspended and be of no effect in respect to any loss or dam- 
age Which shall happen or arise during the period of any of these 
contingencies. 

1. If an application, survey, plan, or description of the property 
herein insured is referred to in this policy such application, survey, 
plan, or description shall be considered a part of this contract and 
a warranty by the assured, and any false representation by the as- 
sured of the condition, situation, or occupancy of the property, or 

any omission .o make known every fact material to the risk, 
46 or an overvaluation or any misrepresentation whatever, 

either in a written application or otherwise, or if the assured 
shall have or shall hereafter make any other insurance on the prop- 
erty hereby insured or any part thereof without the consent of the 
compeny written hereon, or if the above-mentioned premises shall 
be occupied or used so as to increase the risk or become vacant or 
unoccupied and so remain without notice to and consent of this ; 
company in writing, or the risk be increased by the erection or occu- 
pation of neighboring buildings or by any means whatever within 
the control of the assured without the assent of this company en- 
dorsed hereon, or if it bea manufacturing establishment running 
in whole or in part over or extra time or running at night, or if it 
shall cease to be operated without special agreement endorsed on 
this policy, or ifthe property be sold or transferred or upon a_pass- 
ing or entry of a decree of foreclosure or upon a sale under a deed 
of trust, or if the property assured be assigned under any bankrupt 
or insolvent law or any change take place in title or possession (ex- 
cept in case of succession by reason of tne death of the assured), 
whether by legal process or judicial decree or voluntary transfer or 
conveyance, or if this policy shall be assigned before a loss without 
the consent of the company endorsed hereon, or If the interest of the 
assured in the property, whether as owner, trustee, consignee, factor, 
ugent, mortgagee, lessee, or otherwise, be not truly stated in this 
policy, or if the assured shall keep gunpowder, fire-works, nitro- 

glycerine, phosphorus, saltpetre, nitrate of soda, petroleum, 
47 naphtha, gasoline, benzine, benzole, or benzine varnish, or 

keep or use camplhene, spirit gas, or any burning fluid or 
chemical oils without written permission in this policy, then and 
in every such case this policy shall be void. 

2. This insurance does not apply to or cover jewels, plate, watches, 
musical or scientific instruments (piano-fortes in dwellings excepted ), 
ornamelts, medals, patterns, printed music, printed books, engrav- 
Ings, paintings, picture frames, sculpture, casts, models, or curiosi- 
ties unless particularly specified in this policy. T!a- company shall 
not be lable by Virtue of this policy or any renewal thereof until 
the premium therefor be actually paid, nor for loss by theft at or 
ufter a fire, nor for money or bullion, bills, notes accounts, deeds, 
evidences of debt, or securities of property of any Kind, nor for any 
luss or damage by fire caused by means of an invasion, Insurrection, 
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riot, civil commotion, or military or usurped power, nor for any 
loss in buildings unprovided with good and substantial stone or 
brick chimneys, the absence of which has been the cause of the fire, 
nor in consequence of any neglect or deviation from the laws or 
regulations of police where such exist, nor for any loss caused by 
the explosion of gunpowder or any explosive substance, nor by 
lightning or explosions of any kind unless fire ensues, and then for 
the loss or damage by fire only, which loss shall be determined by 
the value of the damaged property after the casualty by explosion 
or lightning. 

3. If a building shall fall, except as the result of a fire, all 
48 insurance by this company on it or its contents shall imme- 

diately cease and determine. 

4. If the interest of the assured in the property be any other than 
the entire, unconditional, and sole ownership of the property for 
the use and benefit of the assured or if the building insured stands 
on leased ground it must be so represented to the company and so 
expressed in the written part of this policy; otherwise the policy 
shall be void. When property has been sold and delivered or other- 
wise disposed of, so that all interest or liability on the part of the as- 
sured herein named has ceased, this insurance on such property shall 
immediately terminate. | | 

Goods held on storage must be separately and specifically in- 
sured. 

5. If during this insurance the above-mentioned premises shall be 
used for any trade, business, or vocation or for storing, using, or 
vending therein any of the articles, goods, or merchandise denomi- 
nated hazardous or extra hazardous or specially hazardous, or if the 
occupation of such premises be changed from one of the class denom}- 
nated extra hazardous or specially hazardous to that of another of 
the same class, except as herein specially agreed to in writing upon 
this policy, then and from thenceforth, so long as the same shall be 
so appropriated, applied, or used, this policy shall cease and be of no 
force or effect. 

6. The best endeavors of the assured shall be used in saving and 

protecting the property from damage at and after the fire, 
49 and in case of failure so to do this company will not be liable 

for damage caused by such failure, and there can be no 
abandonment to the company of the property insured. 

The use of general terms or anything less than a distinet, specific 
agreement, clearly expressed and indorsed on this policy, shall not 
be construed as a waiver of any printed or written condition or re- 
striction therein. 

7. In case of any other insurance,upon the property hereby in- 
sured, whether made prior or subsequent to the date of this poliey, 
the assured shall be entitled to recover of this company no greater 
proportion of the loss sustained than the sum hereby insured bears 
to the whole amount insured thereon, without reference to the dates 
of the different policies or their invalidity, from want of notice of 
this or other insurance or from the violation of any of their condi- 
tions or the insolvency of any or all the other insurance companies ; 
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and it is hereby declared and agreed that in case of the assured hold- 
ing any other policy in this or any other company on the property 
insured, subject to the conditions of average, this poliey shall be 
subject to average in like manner; reinsurance in case of loss to be 
settled in proportion as the sum reinsured shail bear to the whole 
sum covered by the reinsured company. 

The insurance may be terminated at any time, at the option of 
the company, on giving notice to that effect and tendering a ratable 
proportion of the premium for the unexpired term of the policy. It 

is a part of this contract that any person, other than the as- 
oO) sured, who may have procured this insurance to be taken by 
this company shall be deemed to be the agent of the assured 
named in this policy and not of this company under any cireum- 
stances whatever or in any transaction relating to this insurance. 
9. Persons sustaining loss or damage by fire shall forthwith give 
notice of said loss to the company and as soon thereafter as possi- 
ble render a particular account of such loss, signed and sworn to by 
them, stating whether any and what other insurance has been made 
on the same property, giving copies of the written portions of all 
policies thereon; also the actual cash value of the property and 
their interest therein, for what purpose and by whom the building 
insured or containing the property insured and the several parts 
thereof were used at the time of the loss, when and how the fire 
originated, and shall also produce a certificate, under the hand and 
seal of am: agistrate or a notary public (nearest to the place of the fire, 
not concerned in the loss as a creditor or otherwise nor related to 
the assured), stating that he has examined the circumstances at- 
tending the loss, knows the character and circumstances of the as- 
sured, and verily believes that the assured-has without fraud sus- 
tained loss on the property insured to the amount which such magis: 
trate or notary public shall certify. ‘The assured shall, if required,’ 
submit to an examination or examinations, under oath, by any 
person appointed by the company, and subseribe to such examina- 
tions when reduced to writing, and shall also produce their books 
of account and other vouchers, and exhibit the same for examina- 
tion at the office of the coinpany, and permit extracts and 
5] copies thereof to be made. The assured shall also produce 
certified coples of all bills and invoices the originals of which 
have been lost, and shall exhibit all that remains of the property 
which was covered by this policy, damaged or not damaged, for ex- 
amination to any person or persons named by the COM Panny, ana, 
as a part of the preliminary proofs or loss, the assured shall, if the 
claim be for building destroved by fire, procure the duly verified 
certificate of some reliable and responsible builder as to the actual 
cash. value of it immediately before said fire, which shall be at- 
tached to and form a part of such proofs, and, if required so to do, 
shall furnish the company with plans and specifications of the build- 
ings destroyed, which shail be duly verified by the oath of the as- 
sured. 
When personal property is damaged the assured shall forthwith 
cause it to be put in order, assorting and arranging the various arti- 
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cles according to their kinds, separating the damaged from the un- 
damaged, and shall cause an inventory to be made and furnished 
tothe company of the whole, naming the quantity, quality, and cost 
of each article. The amount of sound value and of damage shall 
be determined by mutual agreement between the company and the 
assured, or, failing to thus agree, the same shall then be ascertained 
by appraisal of each article by competent persons (not interested in 
the loss as creditors or otherwise nor related to the assured or suffer- 
ers), to be mutually appointed by the assured and the company, 
their report, in writing, to be made, under oath, before any magis- 

trate or other properly commissioned person, one-half of the 
o2 appraisers’ fees to be paid by the assured. The company re- 

serves the right to take the whole or any part of the articles 
at their appraised value, and until such proofs, declarations, and 
certificates are produced and examinations and appraisals permitted 
by the claimant the loss shall not be payable. 

In case of loss on property held in trust or on commission, or if 
the interest of the assured be other than the entire and sole owner- 
ship, the names of the respective owners shall be set forth, together 
with their respective interests therein. If this policy is made pay- 
able in case of loss to a third party or held as collateral security, the 
proofs of loss shall be made by the party originally insured, unless 
there has been an actual sale of the property insured. Atl fraud or 
attempt at fraud by false swearing or otherwise shall cause a for- 
feiture of all claim on this company under this policy. 

But provided, in case difference shall arise touching any loss or 
damage after proof thereof has been received in due form, the matter 
shall, : at the written request of either party, be submitted to Impar- 
tial arbitrators, whose award in writing shall be binding on the par- 
ties as to the amount of such loss or damage, but shall not decide 
the liability of the company under this policy; and provided fur- 
ther, that it shall be optional with the company to repair, rebuild, 
or repli ice the property lost or damaged with other of like kind and 

quality within a reasonable time, giving notice of their inten- 
Oo tion so-to do within thirty days after the receipt of the proofs 

herein required ; and, in case this company elect to rebuild, 
the assured shail, if required, furnish plans and specifications of the 
buildings destroyed. The eash value of property destroved or dam- 
aged by fire shall in no ease exceed what would be the cost to’ the 
assured, at the time of the fire, of replacing the same; and, in case 
of the depreciation of such property, from use or otherwise, a suit- 
able deduction from the cash cost of replacing shall be made to 
ascertain the actual cash value. 

10. ‘This insurance, the risk not being changed, may be continued 
for such further time as shall be agreed on, provided the premium 
therefor is paid and indorsed on this policy or a receipt given for the 
same, and it shall be considered as continued under the original 
representation and for the original amounts and divisions, unless 
otherwise specified In writing; but in case there shall have been 
any change in the risk,either within itself or by neighboring build- 
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Ings, not made known to the company by the assured at the time 
of renewal this policy and renewal shall be void. 

11. Itis furthermore hereby expressly provided and mutually 
agreed that no suit or action against this company for the recovery 
of any claim by virtue of this policy shall be sustainable in any 
court of law or chancery until after an award shall have been ob- 
tained fixing the amount of such claim in the manner above pro- 
vided, nor unless such suit or action shall be commenced within 

twelve months next after the loss shall occur; and should 
od any suit or action be commenced against this company after 

the expiration of the aforesaid twelve months the lapse of time 
shall be taken and deemed as conclusive evidence against the validity 
of such claim, any statute of limitation to the contrary notwithstand- 
ing. 

Petroleum, rock, earth, coal, kerosene, or carbon oils of any de- 
scription, whether crude or refined, benzine, benzole, naphtha, Cathi- 
phene, spirit gas, burning fluid, turpentine, gasoline, phosgene, or 
any other inflammable liquid are not to be stored, used, kept, or 
ullowed on the above premises temporarily or permanently, for sale 
or otherwise, unless with written permission endorsed on this policy, 
excepting the use of refined coal, kerosene, or other carbon oil for 
lights, if the same is drawn and the lights filled by daylight; other 
wise this policy shall be null and void. 

Keneces and other vard fixtures, also store furniture and fixtures, 
are not insured under the within policy unless separately and spe- 
cifically mentioned. 

I'rescoed work or gilding on walls or ceilings is not covered by 
insurance on the building, but must be separately and specifically 
insured, 

Builders’ risk.—The working of carpenters, roofers, tinsmiths, 
gas-fitters, plumbers, or other mechanics in building, altering, or 
repairing the premises named in this policy will vitiate the same, 
unless permission for such work be indorsed in writing hereon, ex- 
cept in dwelling-houses only, where five days are allowed in any one 

year for incidental repairs without notice or endorsement. 
a) In witness whereof we, two of the directors of the said 
company, have hereunto set our hands and seals this 16th 
day of November, in the year of our Lord one thousand eight hun- 
dred and seventy-seven. 
CHARLES H. MARSHALL. [seat.] 
ROBT B. MINTURN. [SEAL. | 

Kxamined. 

Kntered. 

Countersigned. 

~ BEECHER & BENEDICT, Agents. 


The plaintiffs’ counsel also offered and read in evidence the follow- 
Ing in print, which was attached to said policy number 2,255,927 : 
“Privilege to use kerosene oil for lights; lamps to be filled and 
trimmed by daylight only. 
Attached to policy 2,255,927. 
» & B., Agents.” 
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The plaintiffs’ counsel also produced and read in evidence a re- 
newal receipt of the above-mentioned policy No. 2,255,927, which is 


as follows: 
PLAINTIFFS Exuipit No. 4. 


The Liverpool and London and Globe Insuranee Company. 
No. 2547. No. 45 William street, New York. 


Property insured, hotel and Hh. F. in hotel and Fr. pavilion, Graves- 
end Bay, Kings Co., L. I 


SROOKLYN, NEW York, July 15, 1879. 
56 Received of C. Godfrey Gunther one hundred and twenty- 
seven ,°,’; dollars, being the premium on eighty-five hundred 
dollars insured under policy No. 2,255,927, which is hereby continued 
in force for one year, 1}, to wit, from the 15th day of July, Ls79, 
until the 15th day of July, 18580, at six o'clock in the evening. 
Not valid unless countersigned by Beecher & Benedict, agents, 
cor. Court and Montague streets, Brooklyn. 
JAMES E. PULSFORD, 


Resident Manager. 


BEECHER & BENEDICT, Agents. 


It appearing to the court and admitted by the counsel for the 


defendant that Charles Godfrey Gunther, the former plaintiff in this 
action, had departed uhis life before this trial, and the said action 
having been duly revived in the names of the above plaintiffs as 
his executors, the plaintiffs read the following testimony of 
Charles Godfrey Gunther, given by him on a former trial: “1 was 
the owner of the property mentioned in said policies of insurance, 
and continued to be such owner until the present hour.” 

It was also agreed by and between the respective counsel for the 
plaintiffs and defendant that the loss on the furniture occasioned yi 
fire on the furniture under policy No. 2,205,927, with interest, 
$9,958.44, and on the buildings under policy No. 2,255,926, with 
interest up to the present date, is $31,158.20, amounting together to 
the sum of $41,116.64. 


The plaintiffs then rested. 


o7 The defendant, to maintain and prove the issues on its 
part, produced the following witnesses and evidence : 

The counsel for the defendant read in evidence the following from 
the record of the trial, February 9th, 1888: “It is admitted that 
August 15th, 1579, at the place of the fire, the sun set at fifty-eight 
minutes past six o'clock p. m. 


LeEFFERT G. WILKIN testified : 
I am a dealer in oils at No. 5 Cedar street, in the city of New 


York. I recollect Mr. Walker, the proprietor of the Locust Grove 
Hotel in 1879, the husband of Mrs. Walker, who was the lessee of 
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the Loeust Grove Hotel. I had a transaction with Mr. Walker on 
the 13th day of August, 1879. 1 sent to him on that day one barre! 
of kerosene and a package of benzine. ‘The kerosene was in an 
ordinary kerosene barrel and painted blue on the outside and the 
ends white. A barrel holds from 45 to 53 gallons. It was 150 
kerosene fire test; that 150 means by subjecting it to a heat of 150 
degrees it will take fire; under that it will not ignite. The other 
package was about half a barrel; that contained 21} gallons. The 
fire test of that benzine was 70—what they eall 70 benzine. I am 
not a dealer in kerosene or benzine; I usually furnish it on orders. 
[ am familiar with thearticle. It was in the neighborhood of twelve 
o'clock .on the 15th of August, 1879, that Walker came to my place. 
I saw the barrel and half barrel in the afternoon of that day; the 
half barrel I saw on the sidewalk and the barrel of kerosene in the 


store. 
08 Q. Who took the packages from your place? * 
A. It was an express company, Remsen’s Express, I think, 


at or about three o’clock in the afternoon. ‘The bill was made out 
to Mrs. Walker. (A receipt was shown witness and he says that was 
given by the expressman who was to take them to Locust Grove 
Hotel.) It was dated the 13th August, 1879. It was on one of my 
regular printed blanks. 


The receipt was read in evidence,and marked Defendant’s Ex- 
hibit “A,” and is as follows: “5 Cedar street, New York, Aug. 13th, 
1879. Received from L. G. Wilkin in good order, on board Rem- 
sen’s Express, for Locust Grove Hotel, marked (blank),one barrel 
150 kerosene, half barrel benzine.” 


(‘ross-examination the witness testifies: 


I never sold Mrs. Walker any benzine before that. The package 
of benzine was painted blue. 

(). How was the head ? 

A. I think the whole package was painted blue. The kerosene | 
got from Haggerty & Co. The benzine | bought of Wheelock & ( O., 
of Mr. Campbell of that firm. Mr. Walker, when he ordered the 
benzine, said to me that he wanted me to procure him a small pack- 
age of benzine. I asked him if it would answer to-morrow ; he said 
I must have it to-night without fail,on account of a pienie that was 
going to take place somewhere in the neighborhood; that is about 
all I can reevllect. The barrel and half barrel for the kerosene and 
benzine I bought of Mr. Cosgrove. It is my impression there 

were no marks on those barrels. We never mark barrels 
59 sent by express. I can tell from the paper shown me the dates 

of the sales that I made to Walker. ‘There was one barrel 
June 11th, 1879, 50 gallons; then there were vallons on the same 
day; that wasa can. July 26, one barrel, 45 gallons; August 15, one 
barrel , 48} gallons; } barrel benzine; 76 it is marked here. I presume 
that was what they call it. 
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know they used kerosene lamps there because I saw them used there 
when the pavilion was first opened. I noticed it being very dark 
around the pavilion — nights in the first part of 1879. I never 
saw any of the colored lanterns that were sent there. I saw lanterns 
there one night when they had kind of a pienie there—Chinese lan- 
terns. I did not see colored railroad lanterns on the pavilion after the 
season had progressed sometimes, in consequence of the darkness on 
it, which had attracted my attention. I rever saw any change in 
the lighting of the pavilion from the beginning of that summer to 
the end of it. The darkness was never remedied, so far as I saw. I 
saw a Chinese lantern on the pavilion at the time they had a pic- 
nie there one night. I know what a railroad lantern is. I never 
saw one there. By Chinese lanterns I mean one of those colored 
paper affairs with a candle in it. I saw them there one night, on 
the part towards the water. I could not tell how many. I saw one 
benzine torch burning on the pavilion alongside the lunch counter, 
one summer evening, before the fire in 1879. That is the only time 
I ever noticed one there; that is the only place I ever noticed one 
there. I did not testify anything about that on the former trial. 


SmirtrH D. LAnGpDon testified: 


In August, 1879, I was in the employ of the Remsen Express 
Company. The route of that company was Bath and Coney 
64 Island. ! remember on the 13th of August, 1879, taking 
from Mr. Wilkin’s store the packages he has spoken of. They 
were a barrel ana a half barrel. The barrel was marked blue; it 
was marked 150 kerosene. The half barrel had no mark on it, to my 
recollection. The color of that was the same as the large barrel, I 
think—blue and white end. I gave those two packages to our other 
driver, Kimball. I delivered them here in Brooklyn. His business 
was to drive the other route; he drove from New York to Bath, and 
I drove from New York to Coney Island. I changed them from my 
wagon to his. As near as I can come to it now, it would be between 
four and six o'clock, which was the usual time of meeting. That 
was the ordinary course of the business. (Referring to Exhibit “A :”) 
Those are my initials; I put them on the time | got the packages 
from Mr. Wilkin. 


JAcoB CONSTINE testified : 


[ am commercial traveller now; my age is twenty-seven. In 
August, 1879, [ was employed at the Bath Park Hotel; that was 
kept by Whipple & Pier; that was about one mile from the Locust 
Grove Hotel. 

Q. What do you know about the use of gasoline in that hotel ? 


Objected to on the part of the plaintiffs as incompetent and irrel- 
evant. The court overruled the objection, and the counsel for the 
plaintiffs excepted. 

A. Well, we used gasoline there in lighting the pavilion. 
bo Q. Where was the receptacle of gasoline—the tank from 
which it came ? | 
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Objected to on the part of the plaintiffs as the witness is now 
speaking of another hotel. The court overruled the objection, and 
the plaintiffs’ counsel excepted. 

A. It was in the tree, about ten vards or ten feet from the pavilion. 
The gasoline was taken to the pavilion through regular gas-pipes. 
I was at the Locust Grove Hotel on the evening of the 1oth August, 
1879. 

(). From what place did you go? 

A. I went there from the Atlantic Hotel. 

(). And from what place did you come to the Atlantic Hotel ? 

A. From Bath Park Hotel. A boy by the name of Jimmy Mar- 
mion was with me. I should judge | leftthe Bath Park Hotel about 
turning dusk. It is about five to seven minutes’ walk from the At- 
lantic Hotel to Bath Park Hotel. I walked; Marmion also. We 
both walked from the Bath Park Hotel. It is very near a mile 
from the Atlantic Hotel to the Locust Grove Ilotel. I took the ears 
and Jimmy walked. | got there first and waited for Jimmy. We 
carried two wooden pails; each one a pail. They were ordinary- 
sized wooden pails. When I fot to Locust Grove Hote} I see 
sume young man, and he dirercted me to Mr. Walker. | saw Mr. 
Walker: I did not see Mr. Gunther there that night. I saw 
Mir. Walker and spoke to him. [ saw Mr. Walker’s wife: 
spoke to her. I saw Mr. Schuschardt. He was, I judge, the 
man of all work around the hotel. I had seen him before once 
or twice around the Bath Park Ilotel. I spoke to him while 

we were walking. Schuschardt went with us to the oil- 
Hb room. (The witness points out on diagram where the oil- 

room was.) ‘The oil-room was in the basement underneath. 
Sehuschardt opened the door of the oll-room. li opened luside. 
The boy Jimmy was with us. Schuschardt went in first. He had 
alantern. It was lighted. It was an ordinary stable lantern, such 
as are used every day—stable lantern with wire to swing it and 
small holes around the top, enclosed ina glass. Schuschardt placed 
it on the sill going in—on the door sill. There was but one step 
down going in. The oil-room, I should judge, was twelve feet 
going around—twelve feet square and twelve feet to the ceiling. 
There were in the oil-room barrels, paint pots, broken chimneys, 
general rubbish. I only saw one barrel. When we got in we started 
to get oil. 

(). What did you say to Schuschardt ? 

The counsel for the plaintiffs objected as Incompetent and irrele- 
vant. The court overruled the objection, and the counsel for the 
plaintiffs excepted. 

A. I told him that I wanted the five gallons of oil that was bor- 
rowed.. . 

(). What did Walker say to Schuschardt? 

Objected to on the part of the plaintiffs as incompetent and irrele- 
vant. The court overruled the objection, and the counsel for the 
plaintiffs excepted. 
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A. He told him te let us have the oil; to go down-stairs with us. 
Walker was then in the pavilion. Schuschardt went to get his 
light: started pouring out the oil in one of the pails. He drew it 
from the barrel through a piece of gas-pipe used as a faucet. Sebu- 

schardt started drawing in one of the pails, and after we 
67 had one of the pails full we found it leaked and we poured it 

into another pail; and then I found that one of the pails 
wouldn’t hold five gallons of oil, and then he remarked he had one 
he thought would hold five gallons; and he got the can—a square 
‘an—and put in the spigot, as I call it, and it began to get dark and 
he moved the lamp over nearer the oil. I told him to be careful, 
and he told me to mind my own business, and he put the lamp over 
nearer the barrel of oil. There was some conversation about a girl 
he was going to see, and the oil was leaking through the can, and 
the first thing I knew there was a sort of thundering noise and a 
blue flame was shooting through the room, and in an instant the 
whole place was an entire mass of flame. Ofcourse there was great 
excitement, and Schuschardt got out first. I helped Jimmy out, and 
some one hollered, “ Go for the grass.” I paid no attention to that 
and ran for the river and jumped overboard. The river, I should 
judge, was 100 feet. (The witness indicates by a diagram.) I ran 
down to the dock. The lamp was very close to the barrel when I 
heard the noise and saw the fire. (The witness indicates by the 
diagram where the lamp was and the distance from the barrel, and 
savs it was about eighteen inches.) 

Q. And in the same condition that it was when you saw Schu- 
schardt put it on the sill? 

A. Yes, sir; lit. 

(). Lit and enelosed in a glass? 

A. Oh, yes, sir; of course. I was burned very severely; so bad 
that I was abed for thirteen weeks. I saw Schuschardt go out of the 

oil-room. I never saw him after that. Schuschardt went 
68 out before me. I helped Marmion out. 
(). Now, [ will ask you what was it that you went to the 
Locust Grove Hotel to borrow again. 

The plaintiffs objected. The objection overruled on condition 
that it be connected with the statement of Mr. Walker. The coun- 
sel for the plaintiffs excepted. 

Q). Were you or not out of gasoline at the Bath Park Hotel when 
you went to the Locust Grove Hotel ? 

The counsel for the plaintiffs objected. The court overruled tle 
objection, and the plaintiffs excepted. 

A. Yes. sir: we were out of. it. 

(). And what did you go to Loeust Grove Hotel to borrow ” 

The Court: [ understand this testimony is coming in subject to 
be stricken out unless you connect it with Mr. Walker. 


A. I went to rel cvasoline. 
(). Did you tell Mr. Waiker so when you went there ? 
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The counsel for the plaintiffs objected. The court overruled the 
objection, and the plaintiffs excepted. 

A. [I toid him we wanted the oil that was borrowed some time 
ago from the hotel, and we wanted it because we were out. 

(). Just repeatagain what you said to Walker. 

A. I told him that we wanted tlie oil that they borrowed from us 
some time ago. He said to that, “ All right;” to eall Seliusehardt, 
and it was on that Schuschardt went in with me. We came to go 
first to Atlantic Hotel, because we were sent there. 

(). Did they use gasoline there” 

69) The counsel for the plaintiffsobjected. Thecourt overruled 
the objection, and the plaintiffs excepted. 

A. Yes,sir. We didn’t get it there, because they were out of it. 
After that we went to the Locust Grove Hotel. I was not on the pa- 
vilion in the summer of 1879, before that evening. I passed it. | 
saw they had colored lights along the top of the pavilion. I don’t 
know whether they were lanterns or colored lights. 

(). Did you see any torches there” 

A. I don’t recollect, | am sure. 

(). You don’t recollect about that ” 

A. Well, I hardly recollect ; no, sir. 

On cross-examination witness testified - 

At the time of the fire | was eighteen years old, going on nineteen 
years. I have been examined as a witness on every trial of this ac- 
tion. I don’t know whether it is three or four or five times. I went 
to Furnell’s first. I testified before that. Ll was told to go to Furnell’s 
first and then go to Locust Grove. I dontremember on what trial. 
I don’t remember that I did on the first trial. I do not know tinat 
Furnell’s borrowed any oil; we were sent there. [| am certain that 
this oil was taken from a barre] that was painted white and a gas- 
pipe in it; the head was painted white. | am very positive of that. 
I know the color when I see it, | guess; the sides of the barrel was 

blue, white head, and a gas-pipe in it. It leaked; it was not 
fil leaking when we went in, because there was a plug in it, and 

when we went to draw the oil out of it of course he tipped it 
up. It-was nota full barrel. Thatis theonly one I saw. [| should 
judge we were there from seven to ten minutes. ‘The first thing we 
did there was tu start to fill oil out of that barrel. The pail leaked. 
We filled the first pail. We didn't discover it leaked until we had 
filled the first one. It leaked and went on the floor. 

(). Hlow may quarts—three quarts ” 

A. I couldn't say how many quarts. I think the other pail was 
all right. We started to fill the other pail. Theonethat leaked we 
filled first. We filled the other pail outof the one that leaked. The 
conversation we had with Schuschardt about the girl took place 
when we were filling the can. Ile vot teliing ine about some girl in 
New Utrecht he was going to bring to our pavillion to dance, and of 
course | was fooling him about it; that is about all the conversation, 
Ile was in a very friendly mood. 


40 AMELIA A. GUNTHER ET AT.., &¢., VS. 


(). When did you say you were taken sick about thirteen weeks ; 
when was that? 

A. I wasn’t taken sick; I was burned at the fire; I was in bed 
two or three days; got up and went to bed again. My business now 
is commercial drummer; my old business. I hail from Harlem, E. 
109th street, New York. Sefore that Iwas jack of all trades. I did 
general work at Turnell’s. It was a long time after that when I 
next went to work. I could not remember when it was; quitesome 
time. I don’t remember the position I had. I had quit some and 
made changes for the better. I could not say whereabouts. I don’t 
remember when I did next go to work. I don’t remember my po- 

sitions as distinctly. as that. I never paid much attention to 
71 them. When I left them that was all there wastoit. I don't 

remember the name. Sometimes I was with a person a year, 
sometimes two years, and maybe less. The fire took place in Au- 
gust, 1879. I don’t remember what was my first business after that. 
! do not know the person’s name. 

. Do you know where it was? 

A. No, sir; I don’t remember whether I had a position for four 
months or a year. 

(. Now, after that you went to some one; you don’t know who it 
was or where it was. Whom did you go with next or what did you 
do? 

A. I don’t remember. I have no idea of the persons’ names. 

Q. Do you know the nature of the business ? 

A. Jack of al! trades, as | said before—that is, to do anything I 
ras asked to do. The people I worked for, | don’t know their 
names. I don’t remember what I did next after that. 1 don’t re- 
member where [ was. I don’t remember what position I had. I do 
not know the kind of business. I don’t know the person’s name. I 
do not know any persons who were employed with me. I may 
know them and forgot (hem. The next time the position I had—I 
don’t remember whether it was the next one or the one between 
that—I was in the wholesale clothing business. That was 649 
Broadway, with Seligman & Co. I was there two or three years. 
Jam at present a commercial drummer for myself. I commenced 
this commercial drummer business for myself two vears ago. | 
drummed then for L. Morrison. He did business at 54 Lispenard 

street, New York. He has moved since then, and he is out’ of busi- 
ness. I drummed a little over a year, and ever since ‘then | 
have drummed for myself. The business was in lace goods, 
72 ladies’ faney goods, neckwear, handkerchiefs, and so on. I 
bought and sold them. I call that drumming. I bought 
them at ditferent houses. 

(). Give us the names of some of the houses. 

A. I don’t think that is necessary. 

The Court: You had better answer the question. 

Wirness: I buy of different houses. I buy them as I need them. 
I don’t really remember what houses I buy them of. I buy them 
where I get them the cheapest. I am in that business up to the 
present time. 


~_ 


~~ 
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(. Where did you buy last ? 

A. I haven’t bought any last. i just started in after the holidays. 
I am selling samples. I commenced about a year ago. The kind 
of business I commenced in was selling everything. [| am not in 
the insurance business. I[ bought some goods from the Lovell Man- 
ufacturing Co. They did business in Greenwich avenue, New York. 
I don’t know the number of the street. It is near Twelfth street. 
That was before the holidays—the last holidays. i bougit clocks 
and rugs. 

(. How much did they amount to? 

A. Some of the clocks $13, and some of the rugs 36 and 87, 
The name of the gentleman at the lead of the house ts ILulschapyple. 
That is the only concern | bought of lately. I have not bought 
anything since the holidays. 

Q. Now, just before the holidays of whom did you buy? 

A. I wasn’t doing anything before the holidays. I was not 
drumming atall then. I don’t remember how many months before 

that; maybe two or three months. 
73 Q. Whom did you buy of ? 

A. I done such a poor business I hardly bought anything 
at all. I paid my own expenses, and that was all. I can’t remem- 
ber a single person of whom I bought of before that. The barrel 
that we drew this oil from had a white head and patited blue on 
the sides and had a gas-pipe in for a faucet. ‘The gas-pipe was 
about six inches long. It had a piece of wood at the end of it. It 
didn’t leak when it was stopped up; it leaked around it. It was 
filled in with wood to keep it in place, to tighten it. 

(). In other words, the hole was larger than the gas-pipe ? 

A. Larger than the gas-pipe; yes, sir. The barrel was lving on 
the side, on stanchions. They were common lutnber; they were 
not a common barrel cut in two. I[ took particular notice of it, be- 
cause a barrel was not long enough. I did not move it at all: 
Schuschardt did. Ile tipped the barrel up on the top so the oi] would 
run out the faster, and held it that way, and then afterwards he held 
the can; also held the can with the other hand. Ile did not stop 
pouring. He kept pouring when he was talking about the girl. 
He was pouring from seven to ten minutes. I stated that we might 
have been in there from ten to twelve minutes. Ile was in a stoop- 
ing position. This barrei was from six to seven feet from the door. 
| have been examined on ail three trials. 

(). Do you recollect at the last trial this question being put to 
you? “Q. And Schusehardt was pouring from one pail into the 
other?” to which you replied, “* Yes, sir.” 

A. Yes: that is true. It was true then and is true now. 

(). Then this question was put to you: “ Who did the aet 
74 of pouring? <A. | poured it. No—well, I don’t really re- 

member whether I poured it or Schuschardt.” 

A. That is right; ves, sir. 

(). So you don’t know now whether you poured out the oil or 
Schuschardt? 

A. Well, it was poured out by one of the two. 
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The Court: He didn’t say that “that pouring” means pouring 
from one pail to the other. ° 


(. So you don’t know now whether you poured it from one pail 
to another, do you? 3 


The counsel for the defendant objected. The court sustained the | 
objection, and plaintiffs’ counsel excepted. 

The plaintiffs’ counsel then read the question put to this witness 
on the former trial and his answer: 

“QQ. Who did the act of pouring ? 

“A. I poured it. No—well, I don’t really remember whether I 
poured it or Schuschardt.” 


Is that your testimony on the former trial ? 

A. Yes, sir; that is my testimony. I meant pouring from one 
pail to another. I am not quite certain whether I did or not. 

Q. Did you see fumes arising as you poured it out? 

A. The only fumes that I saw arising was from the pail that was 
filled near the door. 

(). And you saw the fumes arising ? 

A. Yes, sir. I was examined as a witness on the coroner’s in- 
quest. Mr. Cropsey was the coroner. I recollect testifying on the 
coroner’s inquest: “I only noticed one barrel. There was a blue 
barrel, white top; no other barrel there.” I might have testified to 
the coroner, but I don’t remember it, that “I asked Schuschardt on 

the way to the room for gasoline; told him I wanted five 
70 gallons of gasoline; gave me no answer, but when we went 

in he began to pour the oil from this five-gallon tin can into 
the pail.” I testified before the coroner a few days after the fire; it 
was a very short time after. That is as nearas I can state. It may 
have been ten days, but I cannot remember the time, because I was 
not in a condition to remember anything. I was not in such a con- 
dition that I cou.d not tell the truth. 

Q. Will you swear that you did not testify before Mr. Cropsey on 
that inquest that the oil was poured from this five-gallon tin can” 

A. | could not swear to anything I said then, because I was not in 
a condition to testify. I testified against ray own free will. I had 
to be carried there in a carriage and back. I don’t remember who 
carried me there; it was somebody; who it was I do not know. | 
don’t remember if I was there one or three days. 1 know I was at 
the coroner’s jury. 

(). Didn’t you testify before the coroner that you applied to Mr. 
Walker for a loan of five gallons of oil? 

A. Oh, I might have said a loan; yes, sir; I might have said 
that. 

Q. Well, didn’t you say it? 

A. I don’t remember. I was in good health at, the last trial. 

Q. Didn’t you testify in the Queen’s case? “ Was not the room about 
twelve feet square?” to which you answered,“ I couldn’t place it by 
measurement.” You recollect testifying to that? 

A. Yes, sir. 
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— And this? “Q. You went there to borrow oil?” to which you 
answered, “ Yes, sir.” 

A. That is right; yes; that is true now. 

Q. Now, this testimony took place in March, 1SS1: “ What 

76 occurred when you got down there? A. When we went down 

there he asked us what we wanted, whether we wanted oil or 
gasoline.” Do you recollect swearing to that? 

A. I don’t recollect; no, sir. 

Q. I ask you whether you recollect testifying in the case | refer 
to and fo this answer to the question: “ When we got there he asked 
us what we wanted—whether we wanted oil or gasoline.” 

A. Well, I guess he did ask us; yes, sir; that is true. 

Q. They had one barrel. Now, did you expect him to draw kero- 
sene and gasoline out of the same barrel ? 

A. I told him what we wanted when we got into the room. (The 
question being repeated, he answered) I didn’t know there was but 
one barrel when he asked me that, because we were on the way 
when he asked that. I didn’t know whether there was one barrel 
or fifty. I have not talked to the agents of these insurance com- 
panies and the counsel. I went to the Bath Park Hotel some six 
weeks before the fire. They burnt there kerosene and gasoline— 
gasoline on the pavilion. (The witness was shown his deposition at 
the coroner’s inquest and said that the signature was in his hand- 
writing.) I don’t remember whether it was read over to ine. | 
won't say that it was and I won't say that it was not. 


On his redirect examination the witness testified: 


There were four victims of the fire, and the coroner’s inquest was 
held over the whole of them. There was immediately after the fire 
a great excitement over It. 
Q. When you say you were in the oil-room ten or fifteen 
va minutes or swear to ten minutes you do not mean to be pre- 
cise as to the actual time you were in there ? 

A. I want to be as exact as possible. I say that the barrel out of 
which the fluid was drawn by Schusechardt was one that had an 
iron pipe in it as a faucet. I should judge the size of it to be a 
three-quarter barrel. It was nota full barrel as to size. I worked 
in the Bath Park Hotel—first in the dining-room, then around the 
bar, and after that I bad to do with the hghting. They used both 
kerusene and gasoline there. 

(). Now, was the gasoline used anywhere except in the tank in 
the tree? 

Objected to on the part of the plaintiffs as irrelevant and inecom- 
petent. The court overruled the objection, and the plaintiffs’ coun- 
se] excepted. 

A. I believe there were several lamps in the bar that used gaso- 
line. They were made in the style of a torch, except having a bulb 
on the top like that (pointing toa torch in the court-room), made 
like a street lamp; bad a curl around the top where the oil was run 


into. 
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Q. When you say oil you mean gasoline ? 


Objected to on the part of the plaintiffs as irrelevant and incom- 
petent. The court overruled the objection, and the counsel for the 
plaintiffs excepted. 


A. Gasoline; yes, sir. 
Q. And when you say oil in connection with that apparatus ? 


78 Objected to on the part of tie plaintiffs as irrelevant and 
incompetent. The court overruled the objection, and the 
plaintiffs’ counsel excepted. 


A. Gasoline; yes, sir; I call it oil. I got quite a knowledge of 
the difference between gasoline and kerosene in my handling of them. 
I performed the act of pouring the gasoline into the tank in the tree 
with a pail. 

Q. And how large a quantity would that tank hold? 

Objected to on the part of the plaintiffs as irrelevant and incom- 
petent. The court overruled the objection, and the counsel for the 
plaintiffs excepted. 


A. Well, I judge twelve or fifteen gallons; maybe more. 

(). What was burned at the other end where it came through the 
pipe was the vapor, wasn’t it? 

Objected to on the part of the plaintiffs as irrelevant and incom- 
petent. The court overruled the objection, and the plaintiffs’ counsel 
excepted. 


A. The vapor, sir; there was no wick. ‘The kerosene lamps were 
filled in the ordinary way, with a wick. 

(). And the gasoline burned by the vapor coming out? 

A. Yes, sir; I did not become familiar with the difference in the 
flame of keroseneand gasoline. I became familiar with the appear- 
ance of it. 

Q. You say that this pail in the oil-room gave off fumes; what 
were those fumes? 

A. A sort of vapor arising from it, and when the fire flashed the 
color was blue. Iknow thedifference between the smell of kerosene 
and gasoline. 

Q. Did you notice at the time in the oil-room when this 
79 combustion and explosion took place a smell ? 
A. I didn’t take particular notice of the smell. 


The counsel for the defendant read the testimony of this witness, 
Jacob Constine, given on the coroner’s inquest. 

JACOB CoNsTINE, being duly sworn and examined, testifies: 

I reside — No. 816 East 3rd street, N. Y. On August 15th, 1879, was 
working at Bath park, about half a mile from Locust Grove. My 
business at Bath park was to trim and take care of the lamps, light 
up the lamps around the barand on the park grounds. Mr. Whip- 
ple keeps the Bath park and used gasoline on the pavilion and out- 
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side, on the grounds, and around the bar kerosene lamps. [| had 
charge of the gasoline works at Bath park during the same week 
that Locust Grove burned down: on the 15th of August told Mr. 
Whipple that gasoline was out; on the loth August, 1879, had no 
oil. In the evening or towards evening Henry, the cashier, told me 
to go with Jimmy to Mr. Furnell’s for the loan of some gasoline. 
We went to Furnell’s. He said he was out of oi! and could not lend 
me any. Jimmy says, “ We may as well go to Walker's and get the 
oil;” sowe went. Mr. Whipple did not send usatall. Well, we went 
down to Locust Grove. I waited forJimmy. I got there aliead of him. 
[ rode and he walked. We SW Walker, sort of a stout Inman: never 
saw him before. I asked him for the loan of five gallons of oil for Mr 
Whipple. I only asked him for five gallons of oil; did not mention 
any particular name of oil to Mr. Walker: neversaw Ilennessy at all. 

Mr. Walker told me I could have it for Mr. Whipple with the 
SO greatest pleasure. Then William Schuschardt passed by and 

Mr. Walker told him we wanted the oil and he should give 
ittous. That is all Walkersaid. Then Schuschardt eame with a 
lamp, a closed lantern. Walker told him not to take that in the 
room, and if he did to be very careful. Sechuschardt went with us 
to the oil-room, all three—Schuschardt, Jimmy,and I. Jimmy and 
l each carried a pail. The pails were ordinary common yellow-pine 
water pails, all open at the top, and no covering forthem atall. Sehnu- 
schardt took the lantern in his hand inside and placed it near the bar- 
rel. I took it awav and placed it at the door sill; the door was 
open; then he, Schuschardt, brought it back. I only noticed one 
barrel; there was a blue barrel, white top; no other barrel there 
at all. Ile, Schusehardt, placed the lamp very hear the barrel: 
began to draw oil from a five-gallon can. | asked Schuseharct on 
the Wavy to the roonr for cwasoline : told him I wanted five vali- 
lons of gasoline ; gave me no aliswer, but when he went in he 
began to pour the oil from this five-gallon tin can into my pails, 
that pail of mine leaked; then Schusehardt poured it from the 
leaky pail to the other pall einge In so pouring the oil he «pilled 
a great deal of the oil on the floor. This second pail leaked, lle 
had the lamp about five feet from the pail when it began to leak. 
My pail—the first one—leaked oui of the side and aiso out of the 
bottom, only in two places; tiat is all T saw. After the pails leaked 
so and the spilling of the oi!, then Schuschardt drew oil from. this 
barrel. I noticed no name of oil on that side of the barrel; had a 

piece of gas-pipe in the head of the barrel near the bilge. 
Sl The barrel was at first standing upright; then when Selu- 

schardt wanted to draw the oul he pulled the barrel over. Ie 
had to bear down on it to wet it Gut; was not much init. In at- 
tempting to draw the oil from this barrel a great deal was spilled Oli 
the floor. About as much oi] went on the floer as went in the can. 
[ did not draw any oil myself, nor did Lattempt to draw any. 
While Schusehardt stood by the barrel drawing this oil | stood O}>- 
posite Schuschardt. Jimmy stood nearer to the door. The first thing 
[ noticed was a rush of light over the floor: licked the floor right 
just the same as if you were sweeping; was a sortof bluish light. | 
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jumped to get out of the way as soon as [ could. I was on fire, my 
pants and on my back. I ran out of the room and into the water 
about fortv feet from where [ was with the oil. I did not see any- 
thing of William Schuschardt after i ran out of the room. I was 
badly burned and remained in the water until the fire wasout. As 
near as I can say, about three and one-half gallons of oil were drawn 
altogether. There must have been about a quarter of a gallon spilled 
from the pail to the floor, and there was spilled altogether about 
three quarts. When I went in the room I noticed a sort of thick 
coating on the floor; seemed like dirt and paints and oil together. 
I did not notice any fresh-spilled oil. I had never been in that oil- 
_room before and I haven’t been to the grounds since the fire. [saw 
Jimmy run out; he run away. [ran out all alone. I have smelt 
gasoline at Bath park before this fire. I noticed the smell of this 
oil I was getting from Sehuschardt, and it had a peculiar smell. 
[It smelled more like gasoline than kerosene. I had 
$2 smelt benzine; thisdid not smell like benzine. When I first 
noticed the fire I noticed it came from toward the barrel to 
the direction of the lamp. Iam sure there was no oil around that 
lamp; the fire originated by the barrel and pails and went to the 
. : lamp. ‘There was no other light in that room. The one we had I 
am sure was—I am positive the lamp was-—a tight-closed lantern. 
We had no way of measuring the oil. | said we had five gallons. 
Schuschardt was very stubborn and said it made no difference if he 
gave us five or seven gallons. I told him I thought we had five 
gallons poured out. I don’t know whether Schuschardt knew what 
I meant when [ mentioned gasoline; he acted in a very strange 
wav towards us; he seemed not to care about getting the oil for us. 
This barrel was narrower than a kerosene barrel. I have seen a 
reat many kerosene barrels; should reckon this barrel was about 
do gallons. 
JACOB CONSTINE. 
A. G. C. Jus Coroner. 


JACOB CONSTINE recalled : 

I noticed only this one barrel of oil in the room. I also noticed 
some paint cans under the table; took no particular notice of any- 
thing else than the oil. 

| ' ’ Town 7 ‘ 
JACOB CONSTINE. 


A. G. C. J., Coroner. 


The witness then continued his redireet examination: 


$3 I said on my cross-examination that I knew nothing about 

the borrowing of gasoline ‘by the Loeust Grove people and 
the Bath Park people. I was asked on my cross-examination who 
the person at the Bath Park Hotel was who gave me directions to 
go to Furnell’s—the Atlantic Hotel; it was Henry the book-keeper. 
[ don’t know his last name. I remember Sehwencke who was my 
helper, or | was his helper, rather. ; 

Q. Wasn't that the man? Jfaven't vou them mixed ? 
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A. I think Ihave. When I stated Shelley [ meant Schwencke. 
Ile was a witness on the former trial. Ile had charge of the gaso- 
line tank in the tree part of the time. The gasoline was kept under 
the shed, a sort of horse-shed in the round. Not Sclhwenecke but 
Henry, the book-keeper, gave me directions to go to the Atlantic 
Hotel. When I said before the coroner’s inquest that I told Whipple 
that the gasoline was out | don’t remember to whom he referred 
me; I think it was Mr. Pier. Tle was the other partner ol the Bath 
Park House. I went over to Henry and told him there was no oil. 

(). When you say oil you mean gasoline ? 

A. Gasoline; that we couldn’t light up; and it was on that [went 
to the Atlantie Hotel, and when I got to the Atlantic Hlotel and 
found I could not get it there | went to the Locust Grove Ilotel, 

(). Did you or not go for anything except gasoline ” 

The plaintiffs objected. ‘The court overruled the objection, and the 
plaintiffs excepted. 


Q. Was that what you went for? 
A. We went for gasoline. 
(). Now, vou have been asked a good many questions about your 
employment; who have you lived with since the fire? 
A. With my father and mother, No. 210 East 109th street, 
Sd New York city. 


JAMES MARMION testified : 


I livein Utiea, in this State. I am now in the grocery business: 
before that I was with Senator Francis Kernan—not in his law oflice, 
but in his house. Before that | was emploved in Liteltield Springs. 
In the sammer of 1879 IT was employed at the Bath Park Iotel, the 
same hotel referred to by the witness Constine. Mr. Whipple was 
proprietor. I done the errands and the marketing. I went there 
that year—that summer it was first opened—and was there down to 
the fire at Locust Grove. I had nothing to do with the gasoline 
apparatus. In the evening of the loth of August, 1879, T went with 
Constine from the Bath Park Ilotel. 1 started out at the request of 
Henry, the book-keeper. Ido not know his last name. We carried 
two open pails; one Constine carried and [| carried the other. We 
went to Furnell’s; that is the Atlantic lLotel. ‘That was about four 
blocks from the Bath Park Hotel—less than halfa mule. I didn’t 
know at the time I started out from the Bath Park Hotel that they 
were out of gasoline. I remained at the Atlantic Hotel just a few 
minutes; did not get anything there; then went to the Locust 
Grove Hotel. Constine rode and | walked. That was about hall 
amile. Had never been at the Locust Grove Hotel before. I think 
it was, about seven o'clock. I do not know what kind of a day it 
was—whether it was rainy or not; no recollection about the weather. 

l saw Mr. Walker, saw him on the pavilion. Ile was 
SO standing talking with Constine. Constine got there ahead 
of me. I next saw Schuschardt. I think | had seen him 
before at the Bath Park Hotel; I could not exactly say how long 
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before. We, Schuschardt, Constine, — myself, went down under the 
pavilion in the oil-room. Schuschardt carried a lantern. 

(). Did he have it in his hand when you first saw him, or did he 
go for it? | 

A. I don’t know when I saw him. I think he had it in his hand. 
It was one of those stable lamps, such as they have on the railroads, 
glass,and wire running around it and over the top,and a handle at 
the top. It was one of those ordinary lamps. I think Schuschardt 
put it on the window sill—the door sill. In going to the oil-room 
we went down one step. I don’t recollect the size of the room. It 
wasasmall room. The height of the room was about six or seven 
feet. It was a ground floor. The door opened in. I never had 
been in the room before, 1 think. I noticed three barrels—two bar- 
rels and a half a barrel. When we got in the room Schuschardt 
begun pouring the oil into the open pail. 

(). Well, when you say oil you mean fluid, I suppose ? 

A. Fluid; ves,sir. He took it from the half barrel. He got it out 
the half barrel through a lead pipe. The lead pipe was put in just in 
place of a tap, In the ordinary place where a barrel is tapped. It 
did not have a faucet. [ think it bad a piece of wood, a plug, in 
the end. ‘The fluid ran out from this half barrel. I think be had 
to tip it out. It ran into one of the pails. The lamp was on the 
door sill, I think, during this first pouring out. ‘Schuschardt drew 

out of the half barrel a few minutes, I think. I think he 
86 drew enough out to fill the first pail. [do not speak with 

accuracy about the length of time. Then Schuschart started 
to fill the second pail in the same way from the half barrel. He 
then found the pail was leaking. Ile said he had a five-gallon oil 
can that he would loan us. The first thing I noticed was a blue 
flame drew across the floor as if you drew a broom across it. I 
don’t know about any noise. I think the position of the lamp had 
been moved. It was moved; | don’t know which way. It was 
moved one way or the other. | don’t remember whether it was 
before or after the discussion that the second pail leaked. I don’t 
remember any pouring from one pail to another. 

(). How long after the second drawing, the drawing into the sec- 
ond pail, before the fire broke out” 

A. It was only a few minutes. I did not time these things. 

. Was there any interval of time between the pourmg into the 
first pail and then drawing in the second pail, except the time it 
would take to do these things? 

A. No, sir. I did notstopto talk. There was some talking going 
on. 

Q. What [ want you to tell the jury is whether or not from the 
time you went into the oil-room the things that were done as you 
have described, the drawing into the first pail and then into the see- 
oud pail, and then the fire, all happened within tthe time it took to 
do these things. 

A. Yes, sir. The oil-room was all on fire, full of blaze of flame. 

It was right away after what I have described. I got right 
S7 out. I was on fire; my body was ‘on fire; my clothes; my 
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hat was on, that was not on fire. I ran out, tried to get out, 
and Constine shoved me and Schusechardt pulled me, and I fell be- 
tween the two barrels, and then | made for the door, and | heard 
the guests hollowing “ roll on the grass,” and I done so and put out 
the fire. 1 think the grass was in front of the pavilion. I wasn’t 
burned very bad. All | heard Mr. Walker to say to Schuschardt 
was to be careful. That was before we went into the roorn and while 
Schuschardt had the lampin hishand. I don’t remember anything 
else that was said. The last time | saw Schuschardt was at the time 
of the fire. I did not see him afterwards. I saw his dead body 
afterward. This half barrel I have spoken of I did not notice at the 
time what its color wis, sides or ends. I don’t know in reference to 
the other barrels, or whether it was nearer the door or further inside 
or whether it was between the two barrels. I don’t remember 
whether it had any name on the end. I think it rested on stan- 
chions. I do not know and cannot say while | was in the oil-room 
that the flame of the lamp came in contact with the fluid. I think 
the nearest the lamp was at any time towards the barrels was be- 
tween four and six feet. 1 didn’t touch the lamp. There was noth- 
ing said between me and Schuschardt in the oil-room. 
(. In reference to the thing that was being drawn ? 
A. No, sir. 


On cross-examination the witness testified : 


I went to Bath Park Hotel, I think, in the spring, when 
88 it was first opened. I[ think I was about fifteen years old 

then. Iam now going on twenty-three; I was twenty-two 
last May. I remained at the Bath Park Hotel till it was e¢'osed. 
After that I went to Brooklyn. I was waiter there, I think, about 
a year or two. After that I] went to Lichfield Springs and was 
waiter there, and next to Francis Kernan, a lawyer. [ can read 
and write. I could always read and write a little. Since then | 
have been to a business college. I have been examined on all 
these trials. I was examined before the coroner. [| made my mark 
to the deposition. I don't know why | made my mark. I can't 
tell why. I can write better now. At the time | could write a 
little. I don’t know as I could say I could write my name; I won’t 
say that. I don’t know about my writing other things except my 
name. I don’t know as | ever wrote about other things. I don’t 
think I ever did. I don't know that I ever wrote my name. I have 
since. I don’t know before that time that I ever wrote my name. 
| have a pretty good memory. I am certain the barrel the oil was 
taken from had a pipe in. I think it was a lead pipe. It was the 
natural color of lead. i don’t know that it was a piece of gas-pipe. 
It was plugged up. Tt was a wooden plug. [I don’t know that little 
pieces were put around the pipe to make it fit. [| dont kuow that 
[ took any notice of it. The pipe in length was four to six inches. 
There was a half barrel there. I know the difference between a 
half barrel and a barrel. There is a very decided difference be- 
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tween them and very perceptible to the eye. I don’t know, 
89 I don’t remember exactly, how long since when I first recol- 

lect that was a half barrel. It has been some time. I was 
examined at the last trial. 

Q. Was this question put to you and you made this answer: “ How 
long is it that you have known the fact that there was a barrel and 
a half barrel in te room that night? <A. I could not state the time.” 
Is that so? | 

A. I don’t remember. I have a good memory. 

(). Do you recollect your testifying to this on the coroner’s in- 
quest: “When I went into this room I[ noticed two barrels.’ I can't 
say that I noticed any particular difference in their size; paid no 
attention to that. They were both blue. Noticed nothing particu- 
lar as to smell?” 

A. I don’t remember anything about the coroner’s inquest. If I 
testified so, it must have been true. 

©. Do you recollect this question being put to you at the last 
trial,only a year ago: “ Was your recollection of what the facts were 
at this time, at the time of the coroner’s inquest, as good as it Is 
now?” to which you answered: “ No, I don’t think they were as 
good then as it is now.” Do you recollect that question and an- 
swer ? 

A. Yes, sir; that is so, and it Is true. 

Q. Recollect this question: “ Your memory improves with age, 
don’t it? A. I think so; yes, sir.” That is so, isn’t it? 

A. Yes, sir 

(). And that is true? 

A. Yes, sir. 

(. That is so, isn’t it ? 

A. Yes, sir; I think it is. 
90 Q. And the same question was put to you at the last trial, 
to wit: “ The longer between the interval and time of testify- 
ing the more accurate you remember? A. I think so; yes, sir.” 
Do you remember that being put to you? 

A. Well, | don’t know as I do, sir. 

Q). But the fact you recollect that your memory improves with 
age ? 

A. Yes, sir. 

Q. I put this question—was this question put to you : “So that in 
five or six years from now you will have a very accurate recollec- 
tion of what occurred? A. Yes, sir.” Do you recollect that ques- 
tion being put to you and answered ? 

A. No, sir: I do not. 

(). Is that the fact? 

A. Well, I don’t remember that question. 

Q. Yes; but as to the fact. I will put that question to you, inde- 
pendent now of the testimony, so that in five or six years from now 
you will have a very accurate recollection of what occurred ? 

A. I don’t remember that, sir. 

(). How is it independent of that question ? 

A. I don’t know ; I don’t remember it. 


a be 
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(. Now, you have said your recollection improves by age? 

A. Yes, sir. 

Q). Then in five or six years from now you will have a more ac- 
curate recollection of what occurred, won’t you ? 

A. I don’t know about that. 

Q. Now, I ask you whether this question was not put to you: “So 
that in five or six years from now you will have a very accurate 
recollection of what occurred? <A. Yes, sir.” 


Objected to as asked two or three times. Objection sus- 
oO! tained and exception. 


The Court: He has said two or three times he doesn’t remember. 


Q. This question was put to you: “ When did you first begin to 
notice this improvement in your memory as time elapsed? <A. | 
couldn't say that, sir.” Do you recollect that question being put to 
you ? 

A. No, sir. 

(. Well, can you tell us now when you first noticed that improve- 
ment In your memory ? 

A. I notice it now, sir. 

Q. When was the first time that you noticed that your memory 
improved with age? 

A. I couldn’t say, sir. 

(). Was it a year ago”? 

A. It may be more and may be less. 

Q). But the fact it does improve by age ” 

A. Yes, sir. 

(. And you can’t tell whether you noticed that two years ago or 
one vear ago? 

A. No, sir; I can’t say. 

(). Was it three years ago you noticed it? 

A. I can’t tell, sir. 

(). But you did notice it? 

A. Yes; I notice it now—yes, sir. 

(). Didn’t you swear on the coroner’s inquest that you saw no keg 
there? 

A. I don’t know what I did swear there. I don’t remember what 
| did swear there. My memory has improved, still improving, and 
as time elapses these things become more vivid to iny recollection. 
[ think I did hear Walker tell Schuschardt not to take a light in 
that room, or to be careful. 

(). Well, didn’t you testify at the coroner’s inquest that 
v2 vou heard Walker tell Schuschardt not to take a light into 
that room ? 

A. I don’t remember. 


(The witness was shown his mark to the deposition taken before 
the coroner and was asked if he remembered it. He said he did 
not remember it.) 
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Iam the person that Constine calls Jimmy. I heard his testi- 
mony to-day. I heard all his testimony. I heard his deposition at 
the coroner’s inquest read, and my recollection accords with that. 


On his redirect examination the witness testified : 


The coroner I spoke of is Mr. Cropsey, who is here personally act- 
ing for the plaintiff. The inquest was held at the town hall, New 
Utrecht, in the presence of the four dead bodies. When [ say I 
don’t recollect about making my mark I do not recollect particu- 
larly any circumstance about the coroner’s inquest. I do not know 
how the testimony was taken down. Since that time I have learned 
to read and write better. I have attended evening school, and made 
progress in my knowledge in that way. 

Q@. And when you say that you think that your memory is im-. 
proved by age do you or not mean that you think you have made 
progress in your faculties generally ? 


Plaintiffs objected. The court overruled the objection, and the 
plaintiffs excepted. 


A. That is what I mean. 


93 ‘THoMAS SHELLEY, whose testimony was read from a former 
trial : 


| was employed in the Locust Grove Hotel in the summer of 1879 
asa generally useful man. I recollect two barrels coming to the 
hotel two days before the fire—the 13th August, 1879—brought by 
the expressman. He deposited them between the office door and 
hotel entrance. I might have seen them there, but I didn’t roll 
them in until the next day, the 14th, when we tapped them. We 
tapped the small one first. One of them ijiooked lke a kerosene 
barrel—the big one—and the other one was kind of a half barrel. 
I rolled them from the front of the building down to the oil-room 
underneath the pavilion. 1 did not roll them through the house, 
but around the side of the house. I placed the big barrel on the 
right-hand side as you go in, and the small barrel a little further 
inside. ‘They must have been ten or eleven feet from the door ; 
somewhere about that. Mr. Walker had to tap them. Another 
gentleman was in there; I couldn’t say who it was. 

(. You made a hole in them ? 

A. Yes, sir; in the end of the small one I put in the hole what 
looked to me like a piece of gas-pipe—that color—but I suppose it 
must have been brass. I helped to put it in. 

(. Who did the work besides you ? 

A. Mr. Walkerand another man. I rolled in those barrels about 
seven or eight o'clock in the morning. No one helped me; it was 
falling ground. I left those barrels there in the oil-room, and did 
not go in again before the fire. Mr. Hennessy gave me directions 
about it. L think there were two or three steps down to the oil- 
room. I was not there during the fire. 
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94 On his cross-examination he testified : 


The color of the half barrel was white ends; the staves were blue— 
kind of blue it looked to me. The one | tapped had a white head 
both of them had white heads. I cannot swear there was anything 
except the white color. 

(). Cannot you say whether there was lettering on it” 

A. It was marked benzine. I can swear tothat positively. [said 
on a former trial | pul pipe 1n there—gas-pipe the color of thrat. 

(). You weren't always ina condition to remember what was going 
on there at that time, were you” 

A. Yes, sir: pretty near. | was intoxicated there once or twice— 
not daily. 


FRANK R. Azoy testified : 

I live in Springfield, Massachusetts. lam in the horse business 
there. I was on a visit to the Locust Grove Hotel in August, 1879. 
I knew Mr. and Mrs. Walker and young Lain, who was a son of 
Mrs. Walker by a former husband. I was there two weeks before 
the fire and remained until the hotel was burned down. | liad no 
other business there than a friendly visit. I was frequently on ihe 
pavilion—in fact almost everv night. [| recolleet the oil-room. | 
eau hardly remember when I first went into the oil-room, it is so 
long ago. I recollect going once or twice—once certainly, | should 
Imagine [ was in there a day or two before the fire. ‘The fire was 
on the 15th August, 1S7%, and to the best of miy recollection | think 

it was either one or two days before. The door was 
9 open. I went in by my own accord. J had aspot on my 

clothes which | wanted to remove and I went in there for 
SOIC fluid to remove It with. Nobod\, was in the oll-rootna I rot 
the fluid from what apparently seemed to bea half barrel. I re- 
moved the plug from what seemed to be, In faet Was, @ GQas-pipe 
apparently. The barre! rested on sort of skids, as it Was, and the 
lower end nexi to the chimes the gas-pipe projected from it, and the 
plug was in that. 

(). Describe the fluid that you took out of the barrel in the oll- 
room. 

A. The fluid was rather light blue; had a smell of gasoline. I 
upplied it to the grease spot on my pants with a rag, and the effect 
was | removed it entirely. ‘There was a smell about it. 

Q. Did it smell like anything you are acquainted with in ordinary 
use ? 

A. Yes, sir; it did. [I should imagine | was there from three to 
five minutes. I had no errand or business there except What I have 
mentioned, [ did not notice particularly about any of the contents 
of the oil-room. If i remember correctly, there was a barrel at the 
left-hand corner standing on its head. There were pillars running 
on each side of the pavilion. There were lamps and torches. The 
torches were a round metal with a long pipe projecting down—I 
should say two feet—with a crook,and at the end of that a mechan- 
ical contrivance which they call aspout, where the gas generates and 


o4 AMELIA A. GUNTHER ET AL,, &C., VS. 


by igniting it vou produce a flame. There is a little cup there at 
the end into which the fluid falls down and the lighting of which 
sets it on fire and makes a jet of flame. ‘This is fed from the 
96 receptacle at the top which I have deseribed. Ido not know 
that any wicks were used. I should say that there were at 

least half a dozen of those torches used there in the summer of 
1879. 

(). I want to know whereabouts on the pavilion they were placed: 

\. They were placed in this position as exactly as I can remem- 
ber. There was the one at the further end; then they went down 
diagonally. I have seen Schuschardt lighting those torches and 
fill the cups too full, and when he ignited them it would fall down 
on the floor. The torches were on the pavilion every night while I 
was there, and continued up to the night the hotel was burned down. 
I was in the hotel when it burned down—just coming out of the 
dining-room. It was just dusk—just at sunset. I ran to Mrs. 
Walker’s room. Miss Bleecker was in the room with her. I saw 
Schuschardt filling those torches once or twice on the pavilion 
through a can ; just unscrewed the top of the reservoir or receptacle 
of the fluid ; with asmall ean ; stepped on the ladder, and poured the 
fluid into the receptacle. 

Q. Do you know what the fluid was” 

The Courr: Answer that yes or no, if you know, of your own 
knowledge. 

A. Yes, sir. 

(J. State to the jury what Is was. 

A. The fluid was gasoline. 


On his cross-examination he testified : 


[ am in the horse business. I train horses. I have been a _ wit- 

ness on every trial. ! was a witness in the case of Gunther vs. The 
(Queen’s Insurance Co. 

Wy (). I will read now the question and answer put to you on 
the trial of the Queen’s case: “ Q. What is the last time you 

were there (the oil-room) before the fire?) A. On the 13th.” 

A. L eannot remember what I said. If I so swore I believe it 
miust be correct. I think [ testified on that trial that in the oil- 
roum there was what seemed to be an old carpenter’s bench and 
several torches on the floor. I also testified, I remember distinetly, 
that 1 saw the torches were filled out of a little ean that Schuschardt 
carried around with him. I recollect testifying on that trial that I 
had oceasion togo in the oil-room to use the fluid to clean my 
clothes, and that was on the 13th. I recollect swearing on the same 
occasion that how | came to go in the oil-room was because I knew 
benzine was kept there, and | got it from this small ean. I also 
testified on that trial that [ could fix the date, because on that night 
I wus going to Coney Island with young Mr. Ham and saw the 
illumination at Brighton Beach. 

(). Do you remember on the same trial and on the same occasion 
referred to this question was put te you and you made the answer 
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as follows? “Q. Ever used naphtha for removing grease spots from 
clothes? A. No; not to my knowledge, nor gasoline ar kerosene 
hever tried — Do you remember that question being pruat to you 
and the answer made? 

A. No. 

(). Is it true in point of fact’? 

A. I do not recollect the question being put to me on the former 
trial. I think they will, in so far as I know. 


GS LILLIAN L. Kvans testified: 


before my marriage my surname was Bleecker. - In the summer 
of 1879 I was at Locust Grove [lotel, an inmate of Mrs. Walker's 
family. I went there 20th of May. It was before the hotel was 
opened for visitors. I[ reeollect the oil-room in the hotel. | tirst 
saw it soon after we went to the hotel. I did not take particular 
notice of it. It was a small place and insignificant at the time; it 
was on a level with the ground. I| was there on the day of the fire 
or the day before. It was in the morning, after breakfast. 1 took 
some shoes to be repaired toSchuschardt, who had charge of the oil- 
room. He was acobbler. The shoes were a pair of mine and a pair 
of Katie’s, Mrs. Walker’s eldest daughter. I had no other business 
there. I saw in the oil-room some barrels of oil. There were two 
ordinary oil barrels, blue sides, with white heads. One was a little 
larger than the other, the larger one toward the door,and they were 
standing side by side. One was stencilled and the other was pen- 
cilled in black, both on white heads. 

(). What was marked on the smaller barrel ? 

A. The word “benzine” straight across the head of the barrel, 
with a dash before and after. Schuschardt was in the oil-room fill- 
ing alamp. I dropped the shoes and went away. 

(). During the summer, and, if so, at what time, — you saw any 
lighting of the pavilion by torches. 

A. Very frequently; the pavilion was lighted with torches when 
it was lighted at all. They were a sort of torch, such as is used on 
the stands in the streets; sort of Inverted basin, which was a tank 

with a pipe coming from the under part and asmallerone at 
ag right angles at the bottom, two little stop-cocks, one half way 

down the long pipe, and the other at the extreme end and of 
the smallerone. I haveseen the process of lighting. When lighted 
it produces a brilliant flame. 

(). How was it lighted, supposing it to be filled with tlaid; how 
was the torch used ? 

A. The stop-cocks were turned on and then the torch applied. 

Q). The stop-cock turned on to permit the fluid to pass down trom 
the tank and then the fiuid would go where? 

A. Into this little Gup or receptacle. 

(). Did you see the process of lighting ” 

A. Yes, sir; I have. 

(). Describe to the jury how those torches were lit, 

A. The stop-cocks were turned so that the fluid might pass down 
into the end of the pipe where the reservoir was, and then the light 
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was applied to that—I presume to the gas. I don’t know what it 
was that burned, whether it was the flnid itself or the gas. 


By the Count: 
Q. The light was applied over this little cup? 
A. Yes, sir. 
By Mr. Burcer: 

Q@. What the light was applied to was the fluid that was in this 
littie cup ? 

A. I don’t know. 

Q. it was applied to whatever was in the cup” 

A. Yes, sir. 

(). What was the result? 

A. A brilliant flame without any smoke. 

Q. Did you notice about the dropping of the flame? ? 

A. Yes, sir. 
100 Q. State to the jury what that was. 
A. When they were being lighted sometimes a bit of flame 

would fall. 

(). Fall where? 

A. Down; and generally there were boxes of sand underneath 
these torches, and it would drop down into these sand boxes. 

(Q. Who attended to the lighting ? 

A. I can’t say. 

(. You don’t recollect ? 

A. No, sir. 

(). Do you recollect as to any of dient torches or more being near 
the music stand ” 


A. No, sir. 

On cross-examination the witness testified : 

Q. In what capacity did you serve the Walkers ? 

A. I was companion and governess. [cannot say when I first saw 
the torches there. 

2 Can you come anywhere near it” 


No, sir. 
") Can you come within a week ? 
A. No, sir. ; 


Q. Within a month ? 
A. I could not come within a month. I went to the oil-room to 
deliver two pairs of shoes to Schuschardt; did not stay there any 
longer than to deliver the message to him. I do not know what [ 
said to him. I don’t know what he said. I recolleet testifying on 
the former trial: “ Limagine there were about as many asten torches; 
there might not have been so many.” 

Q. Do. you recollect this question being put to you at the same 


trial, and your answer? “Q. Isn’t all vour testimony based on your 
fertile imagination? A. Some of it, and I have frankly confessed 
Ny 


A. Yes, sir; I did make that answer. 
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On redirect exatnination the witness testified : 


10] Q. Leaving imagination aside, we will come to the fire 
There was no imagination about that, was there” 
A. Not at all. 
(. What was your first notice of the fire? 
A. Mr. Azoy notified us. 
Q. I forgot to ask you this on my direct: Where were you when 
the fire broke out? 
ae A. I was in Mrs. Walker’s bed-room. 
() Was that upstairs ? 
A. It was on the first floor. 
(). It was on the ground floor ” 
A. Yes, sir; over the dining-room. 
®. That is, of the hotel ? 
A. Yes, sir. 
Q. Not the pavilion ? 
A. No, sir; the hotel. 
Q. I want to know what time of day it was. 


Objected to as wholly immaterial; objection overruled ; plaintiffs 


except. 
) A. It was early in the evening, but it was dark. 
(J. In the room where you and Mrs. Walker were, how was it as 
- to your having any lights besides daylight? 


A. We had a lamp lit on the mantel-piece; we were both leaning 
against the mantel-piece. 

Q. How long had that lamp bee nh lighted ? 

A. Only a few moments. 

(. Is there anything that brings the facet of your having a light 
to your recollection ? 

A. Yes, sir. 

(). State what that is. 

A.. Mrs. Walker had been in town shopping all day, and returned 

after we had finished dinner. I went down with her to din- 
102. ~—s ner, and we had to have lights in the dining-room to eat din- 
ner with. 

@. That was a late dinner? 

A. Yes, sir; possibly it was seven o’clock. It was raining all day, 
a dull day—drizziy—and we lighted the lamp to examine some silk 
=~ she had bought. We were standing by the mantel examining the 
silk she had bought. 

(. No imagination about that? 

A. Not any. 

Q. What happened to the light when Azoy came in” 

A. It was extinguished by the draft. 

(). I understood you to say that when you used the number ten 
(referring to the torches) that you were not sure about that being 
correct. 

A. I have tried to make it understood very distinctly that | 
wouldn't swear to 10 nor 50 nor 500, for [ wouldn't say how many 

$—1367 
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there were at all, for I never counted them. There were more than 
two and possibly more than ten. I said ten; that is a fair idea. 


On recross-examination the witness testified : 


(). When you said you wouldn’t swear that there were more than 
ten or fifty or five hundred weren’t you rather drawing on your 
imagination ? 

A. Rather. When I delivered the shoes I did not go into the oil- 
room. ‘The barrels were on the right of the door as you enter the 
room, the sides of the barrels to the door, lying on the side, the 
heads at right angles to the door. The heads were not facing the 
door. The end of the barrel was not four feet from where I stood. 
Schuschardt was not between me and the barrel ; he was squatting. 

l was unable to see the head of the other barrel because he 
103 wasin the way. Schuschardt was filling a lamp. 


Micnag. J. Hennessey testified : 


My business is a draughtsman and painter; I am a painter by 
trade. I was employed in the Locust Grove Hotel in 1879. I 
went there the middle of April and stayed there until the evening 
of the fire. I was general superintendent of the pavilion. I made 
the diagram hanging here. (The witness describes the pavilion, the 
situation of the oil-room.) The length of the pavilion is about 250 
feet atid GU feet wide. The lower part of the pavilion was not en- 
tirely open. Behind the music stand it was closed in by frames or 
screens to keep off the wind. Posts about a foot or ten inches square 
ran along from end to end of the pavilion to support the upper floor. 
I held the key of the oil-room. I presume I may say I had charge 
of it. 1 first went to the oil-room in May, I believe. [| never had 
occasion to go in there. I was not in there more than once or twice 
during the summer. Schuschardt had the practical charge of the 
oil-room as to filling the lamps. He came there every day. He 
lived at Bath, about a mile and a half from the hotel. He was the 
night watchmam. His duties were to trim the lamps—that is, the 
kerosene-oil lamps—and fill them and have them ready for light- 
ing in the evening—that is, on the pavilion. We used kerosene 
lamps throughout the entire pavilion and the kitchen and the hotel. 
There were torches there. ‘They were used two evenings, I believe ; 

two or three evenings before the fire, I think. 
104 (J. Had those torches been in use on the pavilion on the 
premises at any time previous, to your knowledge ? 

A. No, sir. The first time I became aware of the existence of 
those torches was when I- was informed by Mr. Gunther. One 
evening the pavilion was poorly lighted. Ile spoke to me about 
having it lit better,and he spoke to me about these torches being in 
the laundry, and he asked me why I didn’t get them out and have 
them fixed and filled. That conversation was on the pavilion. | 
think he was sitting on a chair and I was standing near him. Up 
to that time [ had never seen or heard anything about torches. In 
consequence of what Mr. Gunther said I gave directions to Schu- 
schardt. 
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(. What did you say to Schuschardt and what directions did you 
give? 

(The plaintiffs’ counsel objected. The court overruled the objec- 
tion, and the plaintiffs excepted.) 


A. To go into the laundry and get out these torches and have 
them lit up. The exact number I couldn’t state; there were ten or 
twelve. I did not see them. That is the exact amount. ‘There 
were four or five put upon the pavilion. I couldn’t say the exact 
number there was; either four or five; | couldn’t say four and I 
couldn’t say five; there was four or five. I didn’t see more than 
that number of torches. I only saw those that were in use, that 
were burning. ‘There was two in front of the music stand and two 
in front of the lunch bar. They had a reservoir and a long pipe 

leading down, with a stop-cock ; then an elbow put on the end 
105 and carried out this way ; and there was some kind of arrange- 
ment with a cup in under, and it burned in that way. 

(). What burned ? 

A. The benzine. : 

(). How did the fluid get to the point where it burned ? 

A. Through this tube—this pipe. 

(). And what was the process of lighting’? 

A. Well, it used to drop into this cup, and it formed a kind of 
gas which made flame and light. When the light was applied this 
gas burned. I saw them lighted. Schusechardt had charge of that. 

(). Now, you say benzine was burning. How do you know that? 

A. Well, Mr. Gunther told me to send down to Bath Park and 
borrow some benzine for to fill these torches. Well, no, I won't say 
that he told me to send to Furnell’s or Bath Park. ‘There was a 
little conversation we had before that about benzine. I couldn't 
say that I know whether there is any difference between naphtha, 
benzine, or gasoline. I can tell the difference between kerosene 
and benzine. There was no wick in the torch. They continued 
to be lighted up to the time of the fire. I was in the dining-room 
when the fire broke out. I seen the flash. I was at dinner. I 
cannot say there were lights in the dining-room. The whole build- 
ing was burned down. 

(on his cross-examination the witness testified : 

| was emploved to attend to the bar and the pavilion. The key 
of the vil-room was on the gas-bracket or the kerosene-oil bracket be- 

hind the bar. Schuschardt got there about one or two o'clock 
106 in the afternoon. He left in the morning about six o'clock, 

There were not less than four or more than five torches. I 
had not seen any of those torches brought out at all, only the torches 
that were used on the pavilion, litup. I do net know the difference 
between gasoline and benzine. This is the third trial I lave been 
examined as a witness. I had a partial examination at the cor- 
oner’s inquest. The fire occurred on Friday night; Saturday the 
Inquest Was commenced, and it was adjourned until the next Tues- 
day, so I went with Mr. Walker to his home, in Plainfield. On 
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Tuesday I was requested to appear before the coroner.. I was directed 
to stay. I gave all the testimony | could give in. After I left 
Walker’s I went through the country painting Herrick’s pills and 
plasters on the rocks—decorating nature, they call it. They gen- 
erally call it a fence tiend. 

Q. Didn’t you swear on the coroner’s inquest in these words? “TI 
will swear that Mr. Walker had no gt asoline about the premises nor 
did he have any lamps for its use.” 

A. I dun’t remember that testimony at all; it was never brought 
up on the coroner s inquest. There was nothing said about gasoline 
or benzine or how the fire oceurred. I am pretty positive I never 
made any such statement to the coroner. ‘There was a jury there, 
I believe, and I appeared there and was sworn. I was in Canada 
after the fire. I was sent for bv a gentleman from the house of 
Butler, Stillman & Hubbard. You might call him a detective. I 

returned from Canada when my work was through. Between the 
fire and the first time I was sworn I went to Butler, Stillman & 
Hubbard with Walker. I made a statement there. It was in 
107 ~=weiting, but it wasn’tsworn to. After I made that statement 
I ealled on Mr. Gunther. He was at Bath, at his son’s house ; 
Mr. Gunther and his son George end also, I think, George’s father- 
in-law, Mr. Young. 

Q. Did you state there that Walker was to receive a certain sum 
of money, and that you were to get some portion of it—he had 
offered you some of it? 

A. No, sir. 

(. Did you state that Walker was to get a thousand dollars from 
the insurance company? Did you state in the presence of Mr. Gun- 
ther and his son that Walker was to receive a thousand dollars, and 
he offered you some portion of it? 

A. No, sir; the remark was never made. I am positive, because 
the remark was never made; the subject was never brought up 
at all. 

Q. Didn’t Walker tell vou that if this claim was defeated he was 
to have asum of money, and didn’t he promise you a share of it? 

A. I heard iim make such remarks as that. Walker said that he 
was going to get something out of the trial, I believe, or something like 
that. I think that was said in Plainfield shortly after the fire. He 
did not state the amount. He never promised me anything at ‘all. 

Q. Didn’t he say anything to you about your having some of it? 

A. He said I wouldn’t be left; that was about all. [ know Lane, 
the photographer. I think I saw him in Philadelphia in Decem- 
ber, 1880. I was still decorating nature. 

Q. Did you on that occasion tell Lane that John E. Walker was 

to get a thousand dollars from the insurance people, and that 
108 he was to give vou $200 besides your board, and that Walker 
was keeping you to testify in the case ? 

A. I never had any conversation about the fire at all. I never 
said anything of that import to Lane. We had a few words about 
the fire, and that is about all. There was nothing like that said by 
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me to Lane. Iam certain I did not say to Lane that Walker was 
keeping me to testify. 

(. Didn’t you tell Lane that you had bribed the servant to get 
away, and gave her twenty-five cents so that Walker couid not see 
you go away ? 

A. No; I didn’t give the servant anything. 

Q. Did you state to Lane that you had beeome distrustful of 
Walker; that you were satisfied that you wouldn’t get anything 
from him, and that you hired the servant girl and gave her twenty- 
five cents to get your valise out of the house, and that you stole away 
and went to Philadelphia ? 

A. I never had any conversation with Lane about the fire or in 
regard to Walker atall. I met him there merely as a casual ac- 
quaintance. 

(. And said nothing of the kind? 

A. We had a few words about the fire, of course, but nothing in 
regard to the insurance or anything of the kind. 

(). Did vou tell Lane on the same occasion that you had been up 
in Canada, and about your being necked up there by a detective, or 
something of that kind, and that you gotaway from him? Did you 
use that language? 

A. I don’t believe I did. 

(). Did you say anything to that eflect ? 

A. Thad told him that I was in Canada; I might have, 

109  ~because my business was traveling all thetime. Idon’t know 

us there was any word mentioned about detective. [ might 

have told Mr. Lane on the same oceasion that I staved with Mr. 
Walker all winter—pretty near all winter—after the fire. 

Q. Did you say to Mr. Lane on that occasion that you thoug'it 
you would never get it—that is, the money—and that you stayed 
there long enough, until you slipped away ” 

A. There was no conversation between Mr. Lane and | in regard 
to insurance or Mr. Gunther’s case at all. We had no conversation 
in regard to the fire; none atall. I dont remember that ] had a 
couversation with Lane in which I told him | got a suit of clothes 
out of Walker. I got one suit of clothes in the summer trom Mr. 
Walker and he charged them to me—that is, he took it out of my 
salary. The second suit he took me to Fulton street and ordered the 
clothes, and I paid for them with the money I had earned on the 
road. I don’t remember on the same oceasion saying to Mr. Lane 
that | would not be a witness on this case, referring to the insurance 
case, and | was going to stay away. [don’t think that I stated to 
Mr. Lane that Walker was such a notorious liar that [ did) not be- 
lieve him. I might or might not have told Mr. Lane on the occa- 
sion that the Insurance COMPANY had sent a deteetive for me to 
Canada. I remember testifving on the last trial that I was in the 
dining-room eating my dinner at the time of the fire, and that 1s 
true. I remember testifying to the question put to me, “ What light 
were you eating by?” that “I think it was daylight.” 

(. And that is true, is it? 
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A. I think it is. I recollect testifying on that occasion the 
110 ~— last time I had seen Schuschardt, before I saw him with his 
hands thrown up, [ saw him come out of the oil-room after 
he had filled hislamps. He brought the key of the oil-room ; I had 
charge of the key. That is true. [ recollect also testifying that 
“that was four or five o’clock.” That is true; that that was the 
daily occurrence of his coming, about that hour. He was the night 
watchman. Between the time of the fire and the time I called at 
the house of the son, in Bath, | saw C. Godfery Gunther but once. 
| swore that I called at lis request at Bath Beach. I received a 
telegram from New York sent to Toronto and forwarded to me where 
I was to call and see him. 

(). Do you recollect this question being put to you and your an- 
swer at the last trial? “Q. Did yousay there on that occasion that 
Walker wanted you to swear that you had heard Gunther order the 
benzine; that he was going to get a good stake and would divide 
with you if you would swear so on the trial in this case? Did you say 
that in conversation on that Sunday at young Mr. Gunther’s house, 
or anything in substance like that? <A. We had a conversation in 
regard to the burning of the hotel.” 

A. I recollect that question being put to me and I recollect the 
answer. 

(). And it was true: 

A. Oh, ves; that was in the way of conversation 

(). Never mind; you have answered. 


} 


On his redirect examination the witness testified : 


The principal lights on the pavilion were the kerosene oil lamps, 

with reflectors behind the flame. There were also railroad 

li1 lanterns. They had two colors, red and white, and thase con- 
stituted the main means of lighting. 

(). And up to the time that you spoke of in your direct examina- 
tion, when these torches were hung up, these were the means of 
lighting ? 

A. The only means of illuminating the pavilion. 

(). Now, witu the exception of these torches that you describe, 
two in front of the musie stand and two in frontof the lunch counter 
und some somewhere else, were there any lights? 

A. No, sir. I have given you all the lights that were there. ‘It 
was Schuschardt’s habit to come in the afternoon and stay all night 
and go away In the morning; that was his regular habit. He gen- 
erally called me about half past five o’clock, and then he wentaway. 
He wouldn't leave the pavilion until l came down. TI cannot state 
what time of day Schuschardt was on the place the day of the fire, 
nor can [state as to the time he was there the day before. He 
would ight the lamps and then be around the building; sometimes 
he would go away before dinner. This Lane I met in Philadelphia 
when [ was painting the fence, was a photographer. He hadn't 
anything to do with the Locust Grove Hotel. He was an independ- 
ent photographer; he had a little house there of his own; he drank 
considerable. To saw him in court on one of the trials six years ago 
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last December. The time] had the talk with him in Philadelphia 
was in the winter of 1880.) I was painting on the corner of Broad 

and Market streets, Philadelphia, a public thoroughfare. It 
112. =wasinthe morning. I should judge that Lane and | were 

together fifteen or twenty minutes. I was working at the 
time. I stopped working, and he took me through the part of the 
building there and showed me the plaster design of the building as 
it would be when it was finish. ‘That is all. | don’t remember 
whether he invited me to take a drink on that occasion. 

Q. Was the whole conversation in and about the public build- 
ings? 

A. About that. It occupied about two or three minutes looking 
at the’plaster cast. He went away and | went to work. 

(). Now, did he say anything to you on that occasion about the 
fire? 

A. Well, he might have said something about it; I don’t really 
remember, but the general conversation was about general matters, 
about meeting. Ile asked me what I was doing and I told him, and 
I asked him about what he was doing. I! have not seen him since. 

(). He testified that you told him on that occasion that John 
Walker was to get $1,000 from the insurance people, and that you 
were to get $200 and board, and that Walker was keeping you to 
testifv in this case, and that he was to get lis board and 3200 from 
the insurance people, and that you told him how vou slipped away 
from Walker by paying the servant girl twenty-five cents to get 
away your valise without his knowing anything about it. What do 
you say to that” 

A. IL had no such conversation. It was a very simple matter to 
leave there. 

(). Now state what you know about the fact that up to the time 
of the fire Mr. Walker and Mr. Gunther had always been on good 

terms, as far as you could see. 
11s A. As far as I could see. The fire occurred on Friday eve- 

ning and the inquest was held the next afternoon—Saturday 
afternoon. Some of the employees left; ex-Mavor Gunther was 
there. Mr. Cropsey was the coroner. Ile presided over the inquest. 
Mr. Gunther was around, but I couldn't say whether he was in the 
building at the time the inquest was held or not. I was present, 
but could not say that I was present when the first witness was ex- 
amined. Mr. Gunther told me to tell Walker to shut up about there 
being benzine in the building, because it would affect lis Insurance. 
His language was: “ For God’s sake, Llennessy, tell Walker to shut 
up about there being benzine in the building, because it will affect 
my Insurance.” 

(). Where was it that Mayor Gunther said to you what you have 
just stated to the jury? 

A. Standing in the door of the wash-room, where the buildings 
had been burned down. It was on the grounds; a building that 
had been burned down. Walker at the time was around the wash- 
room. I couldn't suy who took the testimony before the coroner: I 
think it was written down. I don't know who wrote it. [| did not 
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sign it. I signed nothing. I left the coroner’s inquest to go to 
Plainfield along in the evening. Walker and Mayor Gunther were 
together in my presence or the day before I left. They were talk- 
ing together. I was not present at any conversation between them. 
They were off and on all the afternoon around the grounds. I saw 
them together before and after they had the conversation I have 
spoken of about the benzine’ 

Q. Now, I don’t ask you what you said to Walker, but I ask 

you whether, in consequence of what Mayor Gunther said to 
114 you, you said anything to Walker. 
A. Yes; I lost at the fire my clothes. 

Q. I will ask you this question: Whether from the time of the 
fire, as long as Walker lived, he ever in any way made any offer or in- 
ducement to you in reference to your testimony in any trial in 
reference to any claim of insurance. 

A. No, sir. 

(). Made you any promise or inducement? 

A. I heard him speak about the trial, but this was before the 
trial, before any trial had taken place, that Mr. Gunther had had 
some trouble about getting his insurance, and it was going to come 
to trial. Walkertold me that. Walker said that Mr. Gunther was 
going to have some trouble about his insurance on account of there 
being benzine in the building. He said that he wanted or that the 
case was taken up, and that he would need the people that were 
working there for witnesses. 

Q. Well, did he make you any offer? Did Walker make you 
any offer of money or anything else in connection with your testi- 
fying in this case? 

A. No, sir; he did not at any time, to my knowledge. I[ went to 
Canada. I was sent there by an advertising house on Park row, 
New York. My going to Canada had not any reference to my being 
a Witness In this case. I went to Canada before any trial was had. 
I was not here in March, 1881, when you say the Queen’s case was 

tried. I left here for Canada on Decoration Day, and | got through 
Jong about the middle of October, 1880. While I was in Canada I 
received a visit from Mr. Simpson, who represented the attorneys 


- 


for the insurance companies. I also received a telegram 


115 from Mayor Gunther. The telegram was in these words: 

* No instructions togive. Call when you come to New York.” 
I think that was it That was in answer to ny telegram. I tele- 
graphed Mr. Gunther that Mr. Simpson was there and wanted to get 
Iné to appear against him in the fire case. That was when Simpson 
came to Canada. I cannot say whether I worded the telegram “ de- 
tective “ or “ Mr. Simpson,” but whatever it might Le he has called 
On Ine and Wanted tie to appear agalust you in the fire case. l 
think I putin ic“ What shall ldo?” I believe J sent the telegram 


the same evening that Mr. Simpson notified me | wus wanted as a 
witness. Simpson came there, 1] think, on Friday and remained 
there Saturday and Sunday. I know he was there on Sunday be- 
cause We took a walk together. It was in Consequence of the tele- 
gram | found out where Gunther was. I think it was in December. 
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It was in December I went to George CGiunther’s house. I was in 
New York for some time before I went over there. It was December 
19th, 1SSO. Well, we got into the subject of the insurance right 
away. I merely asked him how they came ou — thetrial. They had 
had a trial while I was in Canada. . 

(). Well, go on and give the conversation. 

A. I have given about as much as I can remember of the conver- 
sation. 

By the Court: 

Q. The date of this interview between you and Gunther has been 
suggested to you once or twice in the questions put to you. Can 
. you yourself, of your own recollection, give us an idea of the year 
and month that the interview took place? State as near as you 
can. 

A. It was in the winter of 1880; I think it was in the month of 

December. 
116 (). Well, go on and give us the conversation. 
A. I have given about as much as I can remember of the 
conversation. 

Q. No; goon. I broke you off because | thought you were mis- 
taken about the date. Tell us what occurred about the insurance. 

A. Well, that is about the drift of the conversation we had, and 
general topics of the day. Mr. Gunther answered my question, but 
1 disremember what he said now. I am unable to fix the date of 
the conversation; I think it was in ISS]; it was in the winter suc- 
ceeding my interview with Mr. Simpson. 

Q. Was anything said on that occasion about the trial or about 
Walker? 

A. The only thing I remember in the conversation was he asked 
me where I had seen Walker. 

(). Did you not tell him at that time anything about Walker’s 
talk about what he was to get? 

A. No; I don’t remember that. I was there perhaps an hour; 
might have been longer than an hour; I couldn't state the exact 
time. I remember testifying at the last trial that it was daylight 
when the fire occurred. I had not been long at my dinner; I 
didn’t finish my dinner. I also remember at the last trial this 
question being put to me: “@. Well, it was between quarter after 
seven aud quarter to eight? —. That is correct.” 

A. Correct. I saw Schuseliardt just as he came out of the oil- 
room. I saw him with bis hands up, this way, in front of the oil- 
room. THe was not on fire. That was immediately after I saw the 

flash. [I did not see the two boys, Marmion and Constine. 
117 =In the dining-room I was facing—well, when I left the 
dining-room and went out is the time | saw Seluschardt; | 
saw him on the outside. I only know from hearsay how he was 
burned to death. 


I—1567 
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On his recross-examination he testified : 


(). When did you make the statement that you swore to vester- 
day and signed for Mr. Notman ? 

A. Some time after the fire. It was not an affidavit; just signed 
a statement. It was made before I got back from Canada: it was 
before, because I had never seen Walker after I left Plainfield. 


Henry Zscuocke testified : 


I was cashier at the Bath Park Hotel. I know the two voung 
men, Constine and Marmion. I recollect giving them directions to 
go to Furnell’s, the Atlantic Hotel, on the evening of the 15th 
August, 1879. We used gasoline at the Bath Park Hotel. 

Q. State whether or not on that evening and before you sent 
these young men away vou were out of gasoline. 


The plaintiffs objected. The court overruled the objection, and 
the piaintiffs excepted. 


A. We were out of gasoline. It was about dark, and we found 
there was no gasoline there to light up the torches, and I told the 
boys to go to Furnell’s and get two pails of gasoline. They went. 
We used gasoline in torches as well as in the tank. | 

(. Did you know Schuschardt ? 
118 A. I don't recollect him; no, sir. 

(GEORGE J. SCHWENCK testified : 

In the summer of 1879 I was employed at the Bath Park Hotel 
as hostler and general manager of the outside grounds. I had full 
charge of the kerosene and gasoline, especially the gasoline tank up 
in the tree, which lit up the | pavilion. We used both kerosene and 
gasoline. 

(). In what way did you use gasoline? 


Objected to on the part of the plaintiffs as immaterial and irrele- 
vant. Objection overruled, and plaintiffs excepted. 


A. We used gasoline on the pavilion. We had a tank in the tree 
from which tle burners were supplied for the pavilion. Then we 
have two lights in the bar-room, of gasoline, but those lights in the 
bar-room were only used in the latter part of the season. There 
were torches there. 

(. Do you recollect on August 15th, 1879, whether or not you 
were out of gasoline? 


Objected to on the part of the plaintiffs as immaterial and irrele- 
vant. ‘The court overruled the objection, and the plaintiffs excepted. 
A. Yes, sir; we were out. I made the discovery. I generally 
filled the tank about between two and three o’clock in the after- 
noon, when there was the least guests around. I made that dis- 
eovery and notified Mr. Pier between two and three o'clock in the 
afternoon. 
119 Q. How was it as to your being supplied with or out of 
kerosene * 


cry 


cary 
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The same objection on the part of the plaintiffs; the same ruling 
by the court, and the plaintiffs excepted. 

A. Just the day before | had received a full barrel. 

(). In consequence of your being out of gasoline, what did you do ? 


The same objection on the part of the plaintiffs; the same 
ruling, and exception on the part of the plaintiffs. 


A. I notified Mr. Pier of the fact that I was out of gasoline. 
(). I will ask you if you knew Schusehardt? 
A. I knew him by sight. I never knew his name until after the 


(). But you knew the man? 

A. Yes, sir. Ile was employed at the Locust Grove. 

(). Prior to the 15th of August, 1879, state what you know about 
furnishing to Schuschardt g: asoline from your premises. 


Same objection, ruling, and exception. 


A. This man Schuschardt got the first time three gallons of gas- 
oline from me; within—Il don’t exactly remember the number 
of days—he came for five gallons. The first time I drawed the 
three gallons of gasoline for him myself; the second time I hap- 
pened to be in the dining-room and could look right out of the 
dining-room at the place where the gasoline was kept and the kero- 
sene. | found this Schuschardt at the barrel of gasoline, drawing 
for himself. I then immediately rushed out and stopped him from 

drawing; told him it was under my charge, and I completed 
120 drawing the five gallons of gasoline for him. I don’t exactly 

remember what the vessel was, but the second time he had a 
square five-gallon can. He took the ean with the gasoline in and 
he walked around the pavilion towards the road which I would go 
to Locust Grove. [| recollect Constine and Marmion—the two boys 
employed at Bath Park—and their leaving our place on the 15th 
August. They took two wooden pails. The time the two boys, 
Constine and Marmion, left it must have been after five o'clock. I 
am most positive | ean’t fix the time, though, precisely. It was after 
| had discovered that we had no gasoline and made the communi- 
cation I have spoken of. 

(). Did Constine assist vou in filling that gasoline tank ? 

Objected to as immateri.!; objection overruled ; plaintiff excepts. 


A. Yes, sir. 
(. You became familiar with the use of both kerosene and gaso- 
line? 
A. Yes, sir. 
Hlow long had you charge of both gasoline and kerosene ’ 
A. Well, especially gasoline, from the age of fourteen. [| have 
used it in my trade. I never was at the Locust Grove Tlotel. 


On his cross-examination the witness testified : 


| discovered we were out of gasoline about three o'clock. It was 
about five oclock the two boys were sent off by Mr. Vier. Schu- 
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schardt was there frequently in the mornings, and sometimes 

there he went out of the park. He would have to turn to 
the left to go to Fort Hamilton; to go to Locust Grove, to the right. 
I recollect being examined at the last trial of this case. I recollect 
the question being put to me, “After he (Schuschardt) struck the 
main road you don't know which way he went, do you?” and I 
answered, “No, sir.” I recollect it; an: | that is true. I also recollect 
this question put to me: “ You don’t know but what after he struck 
the main road he went toward Fort Hamilton?” and I answered, 
“IT do not.” That is, of course, true. I also recollect the question 
put to me, “This person to whom you say you gave gasoline twice 
went towards a certain road; is that the road to New Utrecht?” and 
I answered, “That road goes to Fort Hamilton, to Greenwood, to 
Furnell’s.” That is true. And [ also recollect the question being 
put to me, “And Fort Hamilton would be towards the left ?” and I 
answered, “ That is true; that is the way he went, to the left.” And 
I also recollect the question being put to me, “And Fort Hamilton 
would be in the opposite direction ”” and I answered, “ Fort Hamil- 
ton would be towards the left.”. That is true. And I also recollect 
this question being put to me: “And Locust Grove toward the 
right?” and I answered, “ Yes, sir.” It is true. I didn’t know 
where Schuschardt lived. 

By the Court: 

Q. Did Schusehardt turn towards the left or right ? 

A. He went towards the right. If he had went to Fort Hamil- 
ton he undoubtedly would have taken a short cut, because there 
was a gate out of the park towards Fort Hamilton and a gate at the 
other end. 


122 ~=By Mr. BuTLer: 
Q. If he was going to Locust Grove that was the way for him to 


go” 
A. Yes, sir. 


By Mr. Suirn: 


Q. He could have gone to the right or left after he struck the main 
road ? 
A. He could have gone either way. 


By Mr. Bur.er: 


Q. If he had gone to the left and aay on the road where would 
that have taken him to? : 

A. Fort Hamilton. 

. How far is that from Locust Grove? 

A. A good many miles. 


By Mr. Suivi: 


Q. There are two or three streets turn up between that and Fort 
Hamilton ? 


121 I found him around at noontimes. The last time he was— 
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A. There is one as you go out of the gate runs to the village there, 
runs out where the proprietor or lessee lives, and there is another as 
you go out of the right-hand gate, goes to the railroad track, and 
there is another runs by the Bath Beach Hotel, which is the regular 
wagon road which I should take if | had any driving to do. 


James EK. Ham testified : | 

lam emploved at Fairbanks’, the scale manufacturer. 1 have 
been there two years and a half. I ama son of Mrs. Walker by 
her first marriage. [Tam twenty-seven years of age. I think Mr. 
Walker died 25th of May, 1881. He died in the New York hospital. 
My mother died at Leona, N. J., on the 20th of May, 1882. I was 

with my mother and her family at Locust Grove Hotel the 
125 Jatter part of May, in the summer of 1879, and remained 

there until the hotel was burned down. | was there most 
all the time. The pavilion was lighted the first part of the season 
by kerosene-oil lamps hanging on the posts. I saw several torches, 
three or four probably, hung on the pillars in front of the musicians 
and in front of the table or lunch stand, | believe. They were such 
a torch as you see on peanut stands—that is, with a tank at the top 
and a tube leading down and branching out below, and on the end 
sort of a ball: a little crank, I believe, under the ball—lI believe a 
screw. 

Q. Anything to hold the fluid” 

A. I didn’t notice anything. I don’t know what was burned in 
those torches. The flame from them was a very bright flame, very 
red. It was nothing like a kerosene-oil flame in a lamp. 

Q. Burning in the open air” 

A. Yes, sir. I don’t think there was a wick. There were no 
chimneys or shades. -At the time of the fire I was eating my 
dinner. I heard an explosion and saw fire. I saw a large sheet of 
fame. It was about half past seven. It was dusk. It was a dark 
day, rainy at the time of the fire. 


On cross-examination he testified: 


I think there was a light in the dining-room. I could not swear 
to it. I am positive it was raining at the time. [| saw the torches 
there for several weeks—possibly two weeks. They might have 
been there a month. I have been examined as a witness on all the 
trials. 


124 GEORGE SUMNER, testified : 


I was employed at Locust Grove Hotel in the summer of 1S79, at- 
tending to the Junch counter on the pavilion: that was nearly oppo- 
site the music stand. [ was there from five in the morning until 
the next morning. I was there all the time. [| went there the first 
Sunday in June and remained there until the time of the fire. 
There were torches used for lighting the pavilion. There was one 
on each post immediately in front of the music stand and one be- 
hind it and one in front of the liquor bar,on a post. The torches 
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had been placed where I have stated about two weeks before the 
fire. 

Q. Where had they been, if you know, before that? 

A. Well, they had been placed all over. 

(). No; Iam speaking now where they came from. 

A. The kitchen. They were got out of the kitehen by the direc- 
tion of Mr. Gunther and Mr. Walker. When they gave the diree- 
tions I was standing right in front of my lunch bar. Mr. Gunther 
said to Mr. Walker,“ Walker, you ain’t got enough light on the 
pavilion; why don’t you get them torchlights out of the kitchen and 
put them upon the posts?” I think on the same day or on the 
next morning I got the torches out. There were nine torches. | 
had nothing to do with putting them up. Schuschardt put them 
up, | believe. I never saw them filled. I have lighted them. |] 
would take a piece of paper and turn the top, underneath the cup or 
saucer, and the oil ran in them, and this paper connected to the oil 

in the eup, and it would burn and the flame would drop down 
125 tothe ground, and then after a little while make a steady 
Hame. 

Q. You speak of oil; do you know what it was? 

A. It wasn't kerosene; that is all 1 know. It did not smell like 
kerosene. The flame was a kind of blue light. The fluid in the 
little cup would take fire and a large blaze would go up, accompa- 
nied by a dropping of flame and afterwards a steady light, the same 
us gas. I recollect an occasion when I noticed the dropping of the 
flaming fluid when Mr. Gunther was by, and he told me to put the 
box underneath the light so it would drop into the sand. This was 
a day or two before the fire, ] think. I ain’tsure. 

by Mr. Smit: 
). You say part of all these nine torches were up? 
\. First half; yes, sir. 
Q. And how many days was that before the fire? 
\. About two weeks, I think; might be longer. I ain’t sure. 
i. But at least two weeks ? 
A. Yes, sir: about that. 
(). Hlow long did those nine remain there ? 
A. Oh, two or three days; somewhere along there. I ain't sure. 


On cross-examination the witness testified : 


[ have been examined on all the trials in this ease and in the 
(QJueen’s case. Both Walker and Gunther told me to get those 
torches from the kitchen. Five of the torches were taken away. I 
toox them over to Mr. Miller. Mr. Gunther gave me a card and 
told me to clVe itto Mr. Miller, No. ‘194 Water street, New York, 
I think a couple of doors from the United States Llotel, and nobody 

else. | testified on the previous trial that I took them to 
126 =Miller & Eastincad: that is true. I believe on the last trial 
| testified that I took those by the direction of Mr. Walker. 
| took those torches there myself. 1 had a brother at the hotel: his 
hame is Fred. Sumner. [know William HL. Frickie. 1 never said 
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to Frickie that I had received three dollars a day from this com- 
pany and a new suit of clothes, noranything likeit. | know Frickie 
very well. There were about forty colored lanterns put up there 
about two weeks before the fire. I never got those torches back that 
[ took to Miller & Eastmead’s. I sent there twice. 

On his redirect examination he said : 

The torches I took from the kitchen had been there from the 
former season. I was there the year before. 

Q. What condition were the torches in when you took them from 
the laundry ? 

A. Well, some of them used to leak ; the first time they all burned 
up; the nine put up at the first time, five leaked, and had to be 
taken down and had to be sent to Miller & Eastimead. I left thetn 
there. The four torches that were not taken down and sent to New 
York were in good condition, and they continued to burn until the 
night of the fire. The whole nine were burned two or three nights. 

Mary Lizzie BoGarr testified : 

| was at Locust Grove Hotel in the summer of 1879. | used to 
go there occasionally in the evening. I lived at New Utreeht, about 

two miles from Locust Grove. [| was living with Mr. Deacon. 
127 =| don’t know who he is. He lived at New Utricht, and I was 

in his family. I used to go once or twice of an evening to 
Locust Grove during the week. I recollect the fire there. 

(. And you recollect being on the pavilion a few evenings before 
the fire ? 

A. Not inside of two weeks, | guess, or 5. I noticed the lights 
there one evening attracted ny attention because the fire was dr p- 
ping from them. That is the only thing that attracted my atten 
tion—the fire ; the blaze, of course, had dropped on the floor. It was 
a round metal hung around a post. It came from a round metal 
globe just like a gas-jet, and it was hung against a post. I did not 
notice the lights more than one occasion. 


On cross-examination the witness testified: 


I was a servant at Mrs. Deacon’s; did general housework. | am 
a sister-in-law of the witness, George Sumner. 

CAROLINE STEHLEIN testified : 

In the summer of 1879 I lived at Unionville; that was about fif- 
ten minutes’ walk from Locust Grove Hotel. I went there, to Locust 
Grove Hotei, sometime with my husband. I was there the Sunday 
before the fire, in the evening. I saw about four or five torches 
there. We were sitting by one post where the torches was burning 
within the place; two were on the outside post, one by the lunch 
counter, and one by the bar. We were sitting by the one on the 

outside post. The waiter came to light the torch and it 
128 = wouldn’t light, and my husband took his chair and stepped 
onto it and showed the waiter how to light the torch. ‘The 
waiter had matches in his hand. My husband struck a match he 
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had in his pocket to light it. He lit one of the matches and lit one 
of the torches, and it dropped in the spittoon below. 

(). ‘The gasoline ” 

A. Yes; I can’t deseribe much about the torch. It was a kind of 
upon a post and a little peg on it, on the end where the gasoline was 
burning. I didn’t take much notice how it was. 


On cross-examination she testified : 


My husband was in the employment of Mr. Gunther. He leaved 
the fall before the fire, in 1878. I knew Schuschardt. He lived in 
Bath. I could at that time tell the difference between gasoline and 
benzine. I could tell it by the smell. I used it to clean clothes. 

Q. Any difference in color? 

A. No particular; gasoline is white; that is all I know. 

(. Do you think you ean tell the difference between kerosene ? 

A. Oh, ves; i ean. I don’t know the appearance of kerosene if it 
should drop down from a lamp. I seen these torches two or three 
weeks before. 

By the Court: 

Q. You answered the question that was put to you as to whether 
you knew the difference between benzine and gasoline. Did you un- 
derstand the question that way, or did you understand it between 
benzine and kerosene? 

A. I said I couldn't tel! the difference from benzine and gasoline. 

@. How about benzine and kerosene ? 
128 A. This I could tell better. 
By Mr. Smirn: 

Q. Could you tell it by the flame? I asked you if kerosene 

dropped down what effect would that have. 

A. I don’t know. 

@. You don't know? 

A. No, sir. 

Q. Then you saw this drop down, you say? 
A. Yes, sir. : 

. And you judged from the light itself that it was gasoline ? 
A. I judged from the smell. I smelled this gasoline, and I know 
was there. 

Q. That is all vou know about it? 
A. That is all I know about it. 


fund 
— 


By Mr. Butier: 

Q. You never have seen kerosene drop down from such torches ? 

A. No, sir. 

Q. And what was the sinell that you perceived at,the time you 
saw this dropping fluid ? 

A. I could tetl by the smell, because I used the same to clean 
clothes, and it was the same smell. 

(). And what about the flame? 
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A. It dropped down in the spittoon from above in flames, white 
Hames. 


Rosert H. Brown testified : 


[ was leader of the band at Locust Grove Hotel in the summer of 
1879. The band was composed of four at the time of the fire. I 
went there the Monday after the fourth of July. The band played 
off and on during the day, and sometimes as late as nine o'clock in 

the evening ; pretty much every evening. I was there per- 
130 sonally every night the band played. I know there was 

torches on the pavilion in front of the band stand, or at least 
on the sides, one on either side that | kuew of. 1 don’t exactly re- 
member any other torches, but | know they were in front of the 
stand, because I saw them lighted myself. There was a vessel on top 
of the torches to contain the fluid; then there was a pipe ranning 
down, then an elbow, and then the part where they lit the appa- 
ratus. I saw the torches lighted by the attendants. They turned 
a kind of cock or something to let the fluid run down, and then they 
lit it and it caused a flame, and the torches fell down in a spittoon 
filled with sand. There was a large blaze, and then small drops of 
flame would drop from it. I don’t know whether there was any wick 
there. I dont know how long the torch was there. | saw it fre- 
quently. I saw Schuschardt lighting them. 


On his cross-examination he testified : 


I never saw the torches filled, and I would not notice whether 
there was a wick or not. 


PeTeR SpepDICcK testified : 

lam a musician and one of the band at Locust Grove Hotel in 
the summer of 1879. I was there three times a week. I saw torches 
on the pavilion before the fire in the neighborhood of the music 
stand. ‘The torches got a kind of tip on top of a long pipe; then 
there is another pipe put on with a kind of plug, a kind of cup, so 

when that is filled and lighted, of course then the rest of the 
151 ~— blaze then drops out of that; then it have a light. The blaze 

drop on the floor and make white flame and kind of red, and 
then gradually get steady. Vhereis sand in the box at the bottom. 
There were about five or six torches. We had one on the post, one 
across on the lunch counter, and the other further back. 

On his cross-examination he testified : 

(). Hlow many weeks were these torches burning, do you think, 
before the fire? 

A. Oh, about three or four times that I saw them before the fire. 

(). How many weeks do you think, three or four weeks, before 
the fire? 

A. I don’t know if it was three or two. It was three nights in a 
week. I told you I saw those torches burn two or three weeks before 
the fire. 

10—1567 
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Joseryu H. Sren ein testified : 


| lived in Unionville in 1879. ‘That is about a mile or a little less 
from the Locust Grove Hotel. I am in the fish business. I sup- 
plied Walker with fish. I was in the habit sometimes of going to 
Locust Grove Hotel in the evening. | was there with my wife and 
family on the oceasion that she testified. That was on the Sunday 
evening before the fire. It was a little before dark. On that Sun- 
day evening the waiter that lighted the gasoline torch didn’t under- 
stand how to light it,and I knowed him by sight,and I just stepped 
on the ehair I was in and showed him how to do it, showed 
132. him how to light it, and the flames dropped down in the box. 
I knew it was a gasoline torch. I knew it was gasoline, for | 
done that the year before I was on the premises. I was in tue em- 
ploy of the Locust Grove Hotel in 1878. Torches of that description 
were in use in 1878. They had the same appearance. I didn’t see 
the fluid put in — 1879. 


By Mr. Burver: 


(). But you saw them yourself in 1878? 

A. I did. 

Q. And you know what part of the toreh the fluid went in” 

A. I filled it myself; nobody but myself did it. I had charge o 
the gasoline torches and of the gasoline. 

Q. At that time the gasoline was kept in the gasometer ? 

A. We had a place about fifty or sixty feet from the main house 
wiere we brouglit 1t in barrels and put it in a machine,apvd nobody 
went to the macl!i:ue or put it in the machine but myself. 

(.. And that was brought by pipes to the house? 

A. To the main house. 

Q. And there it was lighted just as you light gas? 

A. Just as you light gas 

(). Now state to the jury about the use of these gasoline torches 
in the summer of 1578. 


c 
! 


Objected to. The court overruled the objection, and plaintitls ex- 
cepted. 
_ Q. Now state to the jury about the use of these gasoline torches 
in the year 1878. 


Objected to as not within the life of the policy. The court over- 
ruled the objection, and the plaintiffs excepted. 
133 A. They were using them in the grove. They went from 
the main house ina tree—not on the pavilion—in the grove, 
in 1875, to light up the grove for the guests to come in and out. 
The gasoline was discontinued at the end of 1878. When I left, in 
1878, | let it run away before I left the place. 


On his cross-examination he testified : 


i am certain I saw those torches there two weeks before the fire— 
perhaps three weeks. There was about four or five of them. 
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(). Did you state at any time to George Gunther that Mr. Furman 
had been to see you and wanted you to come and testify that you 
had seen benzine or gasoline burned there ? 

A. Never did; never talked to him. 

Q. Did you ever say anything to ex-Mayor Gunther ? 

A. No, sir; because Mayor Gunther asked me a question. 

(. Didn’t you state to ex-Mayor Gunther in the presence of his 
son that you didn’t know what was burned there except kerosene? 

A. No, sir. 

Q. Wasn't that in the presence of George Gunther? 

A. No, sir. I had a conversation and George Gunther was pres- 
ent. I know Edward W. Morris, the treasurer of the town of Graves- 
end. I know him well. I did not call upon him ten days or so 
after the fire. 

(. Didn’t you see him about that time? 

A. I saw him very often. 

Q. Did you call on Mr. Edward W. Morris at his house to pay 

a little bill for fish ? 
154 A. I called on Edward Morris about sixteen years ago and 
I was insulted, and I never put my foot in there again. 

Q. Did you have a conversation with Edward W. Morris about 
ten days or so after the fire in regard to the fire? 

A. | took a load of stuff down to New York for Mr. Morris, and 
he rode in my wagon, speaking about the fire. I had no conversa- 
tion, only what i told you. 

(). Did you state to Mr. Morrison that occasion? “They could not 
use gasoline; they could not burn it; the lamps wereall burned, and 
when Mr. Gunther discharged me, the fall before, they used to keep 
it in a small hill, and he told me to let it run away, and | did let it 
run away.” 

A. That is not trae, because Mr. Gunther never discharged me: 
I left of my own accord: | never was discharged. I had no conver- 
sation, nothing of the kind, nor the substance or effect. [am now 
in the bottling business, liquor business, at Long Island. 


On his redirect examination he testified: 


| couldn’t tell you whether Mr. Morris was town treasurer at that 
time. Iknowthe man. Theconversation | had with Morris—I told 
Mr. Morris I] took a load of fish down to Fulton market, and I told 
him they didn’t burn gasoline. The season before I run the gaso- 
line out into the sand; run it out every fall. 
(). Now, the fact was, wasn't it, that they dia not burn gasoline in 
IS70 in the house” 
A. They didn’t burn it in the house at all. The pavilion never 
had anv pipes for gasoline; and I didn’t ever tell Mr. Morris 
135 = or any one else anything different. The conversation I had 
with Mayor Gunther when his son George was present was 
opposite this court-house, when one of the trials was going on. The 
conversation | had with Mr. Gunther—he met me on the sidewalk, 
and he says,“ You are just the man I like to see in this case: you 
know all about it.” So I listened to him as he talked, and I said, 
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“Mr. Gunther, if I am called on the stand what do you want me to 
tell—the truth ora lie?” and he said, “ The truth;” and I said, “ You 
commenced to use gasoline ;” and then he began to curse and use 
language—lots of cursiifg—and he asked me to go and see Mr. Lan- 
sing, and so and so, and George Gunther never opened his mouth 
to me. 

On his recross-examination he testified : 

Mr. I.ansing I referred to was a lawyer on Court street. I know 
Mr. Furman, He isa detective,and subpcenaed me for the insurance 
company. Mr. Furman sent me to Mr. Lansing, and I went there, 
but would not give him any information. 


Wirttiam H. Morris testified: 


[ live at Unionville, near where the Locust Grove ILotel was. I 
was familiar with those premises in 1878 and 1879. I was employed 
on the wharf of the Locust Grove Hotel in 1879; took the lines of 
the steamers; lit lights on the dock. I painted the club-house on the 
dock. I had occasion to go into the oil-room for signal oil, kerosene, 

and likewise for paint, turpentine, and so on ; benzine occa- 
136 sionally to put in the paint. 
(). What did vou get in the oil-room ? 

A. Signal oil and kerosene and paint. 

q. Ever get any benzine? 

A. I did. 

Q. State when and in what quantities you got benzine. 

A. I got it out of a can and put it in my paint; not over a pint. 
During the summer of 1879 I was in the oil-room nearly daily— 
every day. The first time I got my key from Fred. Sumner. After 
that I had access to it daily. It was open whenever I wanted to go 
in. IJ did not carry a key; did not apply to any one fora key. I 
went in after ten o’clock, and always found it open or somebody 
there that would open it. I was in the vil-room within two days of 
the fire. ‘The room was about fifteen or eighteen feet long. They 
had tubs of paint, cans of oil, turpentine, and barrels of oil ‘of differ- 
ent descriptions; different sizes, not less than four. I got the ben- 
zine from a con. » | knew Sechusehardt. 

(). State to the jury how much benzine altogether you took from 
the oil-room in the summer of 1879. 

A. Not ovér a half gallon, I don’t think. I went there about four 
times to get that half gallon of benzine. I put it in paint to paint 
the fence. I don't know the object of putting itin the paint. Mr. 
Gunther ordered me to do so. 

Q. Had you mixed paint for Mr. Gunther ? 

A. I guess it was already mixed, With the exception of benzine. 
I had a conversation with Walker with regard to putting in a barrel 
in that oil-room. That was about two weeks before the fire. I 

went up to the hotel to pay him some money. The barrel 
157 ~=was in front of the hotel; in front of the hotel, towards the 
dock—going down to the dock. The barrel was not in the 
usual place of discharging at the hotel. It was put on the grass. 
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There wasn’t any one present besides me and Walker. Schuschardt 
was in the shooting: gallery. I put that barrel into the oil-room at 
that time by the request of Walker. I put it upon a step going up. 
I saw'the fire. I was just coming from my supper. It was between 
seven and eight o'clock. | heard the explosion and saw a terrible 
light. It was a red light. I think the lights was lit in the hotel. 
I won’t say positive. 


On cross-examination the witness testified: 


I should think the oil-room was about twenty feet long and about 
twelve feet wide. The nearest-barrel I saw in the oil-room was not 
within six feet of the door. The end or head of the barrel was not 
towards me. It was lying on the side. There were not less than 
four barrels in the oil-room. I saw them distinetly. That was the 
last time I was there. That was two days before the fire. I am 
quite positive of that. It was an ordinary sized barrel. We had to 
go up a stép from the ground to the oil-room. 

QQ. Who helped you get in that barrel ? 

A. William Schusehardt. I am positive of that. I helped turn 
itupon the end. [rolled it about eight feet from the door. The 
barrels were all in a row there. ‘They were about six feet from the 
entrance. I rolled this barrel behind the other, further than the 

‘other. 
138 Q. Then they were not in a row’ 
A. They was in a row when | put them in a row. It was 
about half past ten o'clock. 

Q. Did you testify on the last trial that you got benzine there for 
the purpose of }) ainting the eclub- house ” 

A. I did not; I said [ vot it for painting the fence. 

(). Do you remember this question being putty you at the last 
trial, and your answer? “Q. Ilow many times did you get benzine 
out of that oil-room? <A. Benzine? I got it while I was painting 
the club-house; I couldn’t say liow many times. I was two weeks 
or more painting the club-house.” 

A. I did. That was true. I painted the elub-house in June or 
July, 1879. I used white, blue, and brown paints. I used benzine 
for that purpose. I commenced painting the fence after I had done 
the club-house. That fence was around the club-house. It was one 
job. I had partly painted the club-house before he told me about 
putting benzine in it. I made no distinetion. The club-liiouse was 
about three hundred feet from the hotel. I lighted the lamps 
around the wharf and club-house; Ilenry Rogencamp also. 1 kept 
a stand there—clams and oysters, crabs, and so forth. 


; 


Qn his redirect examination he testified : 


(The witness described by reference to the diagram where the oil- 
room was and where he entered.) 


(). In that way you got into the back of the otl-room ? 


A. Yes: that was the only way you could get through it, unless 
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you went through the window. I never entered the door that 
139 opened out on the lawn; | always went around. I never got 
any benzine, either in painting the club house or fence, ex- 
cept from the oil-room, out of one can only. 
Q. That is the barrel of gasoline that Mr. Walker asked you to 
roll in? 
A. That is what he said—to roll in the barrel of gasoline. 


On his recross-examination he testified : 

I think it was about two weeks before the fire I rolled in the 
barrel, and that is the one I am speaking of. 

Q. How did you know it was gasoline? 

A. I don’t know, only I was told to do it, and that is all I know 


about it. 

Harmon W. Cropsey testified : 

| lived, in August, 1879, in the neighborhood of the Locust Grove 
Hotel. I was living at that time with my father at Unionville. 
My business is lumber and building materials. I was sometimes 
in the pavilion of the hotel in the evening. I remember the fire. 

(. Now, I call your attention to the evening immediately pre- 
ceding the fire and ask you if you noticed any torches used for 
lighting it. 

A. I did; I cannot say as to the exact number; probably four or 
five or half a dozen. 

. Please deseride those torches. 

A. They were the ordinary torch used for burning gasoline, with a 
tank, a tube running down, with the elbow attachment. I presume 
I saw them lighted sometimes; [ haven’t any particular recollection 

ofthat. Lam no more familiar with gasoline torches than that 
140 I have seen them used in different places. I was there the 
night of the fire: 1 got there just before dusk ; it was just In 
the evening. I was going to Coney Island, and I stopped in there, 
waiting for a train. I sat on the pavilion opposite the upper end 
of the bar. My attention was directed by the flash of light over my 


left shoulder. The tire broke out behind me. I ran right down off- 


the pavilion towards the fire. I didn’t notice the color of the flame. 

(). Did vou see the flame shoot out? 

A. I saw the fire; yes, sir. 

Q. And what did you notice at that time as to the color of the 

ftame? 

A. Oh, I didn’t notice anything but the fire, the flame; it came 
right out of the doorway. : 

(J. State, from vour present recollection, whether or net the flame 
had a bluish cast and looked as if it had come from fluid. 

A. I don't remember as it did at that time, what I saw over the 
door. I think at that time the pavilion was only partially lighted. 
[ think there was one light in the end of the building near the road ; 
that was sort of bull’s-eve, and I think there was a few lights around 
the bar partially lighted. L couldn't fix the time of day; it was 


js at dusk. 
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Qn his ecross-examination he testified : 


I have been examined as a witness on several of these trials. I 
don’t think there was any explosion. [| was 100 feet from the fire. 

(). There was no explosion that you heard ? 

A. [ can’t say there was. 


141 ‘To the defendants’ counsel the witness said : 


On the first trial I testified that the torches were there, and when 
I came on the other trial I hadn't looked over my testimony and | 
had forgotten it,and I wouldn’t swear to what I had testified. ‘That 
is the way that happened. Now | have looked the testimony over, 
and I testified that in the first place, and | knew it was true. 

To plaintiffs’ counsel : 

(). Now, after reading your evidence, | ask you, from your present 
recollection, whether or not, in the summer of 187%, just before the 
fire, these gasoline torches were In use on the pavilion. 

A. From my present recollection | couldn't swear positively. It 
is the same as it was on the last trial. [I remember seeing torches 
burning at some time either in 1878 or 1S79, or it may have been 
before that. ‘I cannot tell whether it was before or 1S78 or S79. | 
was on the pavilion from the time when it was first built until il 
was burned, occasionally, at different times. 


Hexry Enpwarp Parson testified: 


My regular business is the refining of petroleam. Iam — present 
engaged in the manufacture of apparatus for oil refineries and in 
petroleum for the last twenty vears. 1 am thoroughly familiar with 
the various products of petroleum by distillation. Gasoline aad 
benzine are two of those products. The crude oil contains all the 

lighter and heaver products. I mean by crude oii petroleum 
142 = just as it comes from thé rock. ‘The process of distillation is 

by putting the crude oil in the still, and the fire is placed 
under it and it is closed up, and as the fire is placed under the still 
the heat is generated, and first a very light gas is thrown from the 
vapor pipe, and then the very lightest product which is distillable 
comes off, then the product called gasoline, running from SO to 90, 
giving aun average product of about 85. Those figures mean that 
there is an instrument used, which I could show you as to how 
these gravities are obtained. ‘Those relate to gravities. The density 
of the spirit is shown by these figures. It determines the density 
of the fluid you are taking off. 

(). Now, what I want to get at is as to these two fluids, gasoline 
and benzine. 

A. The spirit of the oil runs all the way from 90 down to 60— 
that is, in specific gravity ; that is called the spirit family of the oil. 
All of the material from 60 upward is spirit; all below 6U enters 
into the oil of commerce, and there it is subdivided into one or two 
divisions. ‘The spirit is divided into several divisions, and they are 
used for different purposes. 
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(). Now, then, as to gasoline and benzine, state to the jury to what 
extent these fluids are inflammable. 

A. It isall spirit, and this spirit is volatile and when exposed to 
the air will all evaporate. In evaporating they throw off a very 
sharp gas, and these gases are very heavy. If you pour out a small 
sample of the spirit, whether light or heavy, it will evaporate; the 
lighter it is the quicker it will evaporate. If you pour it out you 

will find the gas will evaporate and it will fall below the cup 
143 ~=that holds it. That arises from the fact that it is heavier 
than the atmosphere; and if you put a match above this 
vessel you will find that you will have to put it down very close 
before it would ignite, but if vou putit below it it will ignite at some 
distance from the vessel, because it is falling all the time. This 
vapor is the gas as It evaporates in the atmosphere. It isthe natural 
spirit of petroleum. The process of distillation and refining is to sep- 
arate this spirit from the oil. Gasoline is more inflammable than 
benzine, because it is higher gravity. Benzine is inflammable, but 
not quite as pronounced as the higher grades. It doesn’t e vaporate 
quite so readily, but either will throw off gas if exposed to the air, 
and when ex posed to the air and ignited from a light at a distance 
that which burns is the gas or vapor thrown off by this natural 
evaporation. Kerosene of commerce, by which I mean kerosene oil 
of 150 fire test, is produced from petroleum after this spirit is driven 
off. ‘Then we start with 60 gravity for the purpose of taking off 60 
of commerce, and they proceed with the distillation until they get 
150 test—that is, it will not ignite until it is heated up to 150 degrees. 
That 150 degrees has nothing to do with gravity; it has reference to 
the degree of the Fahrenheit thermometer. Ifkerosene oil of 150 fire 
test is produced, and if it is in an open vessel, it does not throw offany 
gas unless heat isapplied to it. It would not throw off any gas in the 
atmnosphere of this room, and if you had a bowl full of nea oil 
of 150 fire test it would not throw off any vapor or gas, and 
144 if you puta lighted match to it it would put it out just like 
water. As to gasoline or benzine, if you put a match any- 
where where vapor falls down from it, it would ignite perhaps three 
or four inches from the surface. I did not mention naphtha that is 
sometimes called benzine, sometimes benzole, sometimes naphtha, 
sometimes gasoline. They all mean the same thing. ‘They are all 
dangerous owing to the fumes they throw off. ' 

Q. Please describe the general character of these naphtha or ben- 
zine torches. 

A. There is usually a font made of metal, holding from a pint to 
a quart; usually about a quart. There isa cup on top of it and 
from that a pipe leading down to what we call the burner, and in 
this burner there is plates usually exposed, whereby the heat will 
operate upon the fluids because they are very light and generate at 
a very low temperature. They oper: ate upon these and throw thes vapor 
off into gas, and as this heat continues this fluid is fed down through 
this tabe, governed by a valve on the bottom that throws off into a 
sharp flame when lighted that which burns in the gas evolved by 
the heat. In 1879 I was familiar with this kind of torch and have 
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been from the first of it. They were largely in ordinary use and a 
well-known article of commerce. ‘They were made to burn the spirit 
of petroleum. You could not burn kerosene oil in them because the 
fact is they would not vaporize. They would not burn without smoke. 
You might as well burn a kerosene lamp without a chimney as to burn 

kerosene oil in them. You could not in one of those torches in 
145 1879 burn or use them in the open air except with gasoline, 

benzine, or naphtha. They had no wick. Kerosene oi! you 
burn with a wick, for that feeds up the oil by capillary attraction 
and feeds up the oil to the point of ignition, and it must have a con- 
ductor; whereas the more volatile fluid throws off gas enough to 
keep up the combustion all the time. 

(). Now, Iam going to ask you a long question.. Assume tliis 
‘ase: A room in the basement of a frame building at Locust Grove, 
near Bath, Long Island, the dimensions of the room being about 
twelve feet square, seven or eight feet high, entered by a door open- 
ing into the room from the open air off a space of grass; the time 
about dusk on August Joth, and that at such time and place a man 
and two boys go into the room, leaving the door open, the boys 
each carrying an ordinary open wooden water pail, the man carry- 
ing an ordinary closed siable lantern, lighted, the light being inside 
the glass lantern with a wire frame outside the glass, and the lantern 
having open air holes at the top: that the man placed the lantern 
on the door sill, from which there was one step down to the floor; 
that the man then drew fluid from the barrel or half barrel that was 
inside of the room some feet from the door sill into one of the pails 
through a piece of pipe which had been driven into the end of the 
barrel or half barrel and stopped with a wooden plug; that he drew 
the fluid until the pail was filled and then found the pail to 
leak and to have leaked some of the fluid onto the floor; 
that the fluid in the leaking pail was then poured into the 
other pail; that the man proceeded to fill a can from the 

same barrel or half barrel; that he moved the lighted lan- 
146s tern from the door sill nearer toward the barrel or half bar- 

rel, placing it some distance from the barrel or half barrel 
on the floor; that there was no other light in the room except the 
lantern; that fumes came from the fluid in the open pail which was 
standing on the floor; that while the man was filling the can a 
rumbling noise was heard and a bluish flame was seen sweeping or 
drawing over the floor toward the lantern, as though swent with a 
broom, and immediately the whole place was a mass of flame, set- 
ting the two boys’ clothes on fire, forcing the three persons in the 
room to rush out, the flames bursting through the open door and 
immediately coummunicating to the wooden structure overhead, 
causing the speedy destruction of the entire building. Assuming 
the above faets, and also that all this happened within the time it 
took to enter the room and to do the acts above described, and state 
what, in your judgment, was the fluid which was so drawn in the 
vicinity of the lighted lantern. 

A. I should say distinetly that the fluid that they drew from that 
barrel was the spirit of petroleaum—that spirit that came from the 
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barrel. J mean one or the other of those fluids I have described as 
containing the spirit of petroleum, either gasoline, benzine, or naph- 
tha. It could not, in my opinion as an expert, have been kerosene 
oil of 150 tire test, because the spirit that contains that flame was 
taken from it when it was manufactured. Ilowever inflammable 
these fluids, there is no danger from spontaneous combustion ; there 
must be a fire. The kerosene would not iguite until you got a tem- 
perature of J50 degrees Fahrenheit. 


147 On his cross-examination the witness testified: 


The first torch | manufactured was in 1870, as near as I can re- 
member. I did not go into the general manufacture. I just made 
them for experimental work. I probably manufactured a dozen ; 
never manufactured them for sale. After 1870 I did not manufact- 
ure any for experimental work. I did not manufacture any after 
that. 

Henry V. Beecuer testified: 

[ am in business in the city of Brooklyn and agent in this city of 
the defendant. I recollect issuing the two policies on the Locust 
Grove Hotel property and furniture to Mr. Gunther. The policies 
are marked on this trial Exhibits 1 and 3. I reeall them. I per- 
sonally issued them to Mr. Gunther. 

Q. Will you please look at the two writings, partly in print and 
partly in writing, which are pasted on the face of the Exhibit No. 
1, the building policy directly under the semicircular heading con- 
taining the title of the company, and state at what time those two 
paper-writings were affixed to that policy ? 


The plaintiffs objected to the question as incompetent and irrele- 
rant. ‘The court overruled the objection, and the counsel for the 
plaintiffs excepted. 


A. They were attached to the policy when it was issued. 
By the Court: 
(). Issued with them attached ? 


The counsel for the plaintiffs objected on the further ground 
148 ___ that the policy cannot be affected by the time the rider was 
put on. 


Mr. Butter: | wish to state that we do not offer the evidence 
for the purpose of varying the policy, but simply for the purpose of 
showing the time when the rider took effect. I wantthat to appear 
on record, because the writing on the margin of the policy is dated 
and it speaks for itself. The rider has no date; therefore this evi- 
dence of Mr. Beecher was offered for the purpose of showing where, 
as a matter of fact, the physical act of attaching the rider to the 
policy took place. 

Mr. Smiru: | object to any statement from counsel about it. 


Answer. Yes, sir; I put my full signature—our firm signature— 
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on one and my initials on the other. It is my handwriting and 
made when the poliey was issued. Our firm is Beecher & Ben- 
edict. 

(). Now, look at the other one—at the little paper pasted on the 
side near the foot of the policies—which reads as follows: “ Privi- 
lege to use kerosene oil for lights; lamps to be filled and trimmed 
by daylight only. Attached to policy 2,255,927. B. & B., ag’ts.”’ 
When was that put on? 


The plaintiffs’ counsel objected to the question on the ground that 
it is incompetent, irrelevant, and immaterial. The court overruled 
the objection. The counsel for the plaintiffs excepted. 


Answer. That was put on at the time of the issuing of the 
policy. 
Q. Lask you whether these two writings pasted on both 
149 ~=policies and both reading in the same laneruage, except the 
number, and both signed B. & B., agents, were your ordinary 
kerosene privileges ? 


Ubjected to. Objection overruled, and plaintiffs excepted. 


Answer. Yes, sir. It is the usual form. It is always our habit, 
whether our client asks us or not, to put that clause in our policies. 

Q. Do you recollect the writing of the words on the margin of 
Exhibit No. 1, * September 17th, 1878. Privileged to keep hot €x- 
ceeding five barrels of kerosene oil on said premises. Bb. & b., ag’ ts.” 
Whose handwriting is that? 

A. That is Mr. Maxwell’s handwriting. He was our clerk at the 
time. Hle is dead. I recognize his handwriting. Ile was at the 
time our main clerk—had charge of all our finances and the general 
run of the Brooklyn office. 


Joun J. llouny testified : 


[am a member of the firm of Lockwood Brothers & Holly. We 
are examiners and analyzers of petroleum. I am acquainted with 
the different products of petroleum. [ have been engaged in that 
business since about 1866. I am familiar with the fluids commonly 
known as gasoline and benzine and naphtha. They are produced 
by distillation from the erude petroleum. ‘They are highly inflam- 
mable. The vapor gas from gasoline or benzine will ignite the 

moment it comes in contact with fire. 
Low Q. What is the fact in regard to the ease and rapidity with 
which the fumes a [or] vapor of gas given off from gasoline or 
benzine will ignite ? 

A. Instantly; as quick as vapor. 

(). And if the vapor,if heavier than the atmosphere, has a ten- 
deney to settle and does settle on the ground, at what distance from 
the fluid could the vapor be ignited ” 

A. It will travel a long distance, kerosene oil that is 150 fire test, 
that is produced from crude petroleum after extracting the naphtha, 
crasoline. 
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Q. How is kerosene oil that is of 150 tire test produced from the 
crude petroleum ? 

A. After extracting the naphtha—gasoline—the 150-test oil comes 
off just below the lowest; it is called the lowest gravity, and the 
naphtha, the white oil, termed the heart of the oil. 

Q. That is after you have taken all these highly inflammable 
fluids out? 

A. Well, you can’t take them all out. You can’t exactlysay. After 
you have taken out such amount as will have a gravity which the 
refiner knows will produce an oil that will stand 150 fire test, then 
he begins to take off his white oil. 

Q. And that 150 fire test, as I understand it, means that you have 
got to apply heat up to 150 degrees Fahrenheit before it will ignite ? 

A. Before it will emit vapor enough to ignite. 

Q. And even if the kerosene oil of 150 burned with a wick, the 
thing that burns is the vapor, isn’t it? 

A. Yes, sir. 

Q. The fluid does not burn ? 

A. No, sir. 
151 Q. So that this original spirit of petroleum which exists in 
the highest grade in the gasoline and then in the lower grade 
in the benzine still exists in a very low grade in the kerosene oil ? 

A. It is held in suspension, you might say. 

Q. But it does not evolve until you get 150 degrees heat? 

A. Not until it produces a flame. 

Q. If you had an open vessel filled with gasoline, take an ordi- 
nary water pail filled with gasoline, standing in a room of ordinary 
temperature, at what distance from the pail would the fumes ignite 
if they were touched with a light, the fumes? 

A. Ifa pail stood in this room and a lamp placed over in that 
corner, in any corner of the room, if the gasoline were put in the 
room and remained there any great length of time the gas would 
evaporate, fall over the pail, and follow along to the light and flash 
back and burn up the whole business. 

Q. And suppose you had a pail filled with benzine, what would 
happen ? : 

A. Well, the probabilities would not be so strong. It would take 
a longer time. It would depend upon its gravity. The smaller the 
space and the nearer the light the quicker would be the combustion ; 
in either case what would ignite is the vapor thrown off from the 
fluid. 

Q. Now take’a pail of kerosene oil of 150 degrees in the same 
place, would there be any danger? 

A. Not a particle. 

Q. Why not? 

A. Because the petroleum wouldn't emit vapor suflicient to be 
ignited unless the temperature of the room were raised above 150, 

and then it wouldn’t follow any distance from the pail ; you 
152 ~=would have to be very close to it to get any fire. 


(The same hypothetical question was put to the witness as was 
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put to the witness Parsons, and the witness answered : I should say 
it was the spirit of petroleum, either gasoline, benzine, or naphtha.) 


(). Would you say it was kerosene oil ? 

A. No, sir. 

Q. Were you in 1879 familiar with these naphtha or beuzine or 
gasoline torches ? 

A. Somewhat. 

Q. Were they an article of commerce ? 

A. Yes, sir. 

(). And how were they made” 

A. They were made by a cylinder or half cylinder, half globe, and 
a pipe running down from the globe, bent, with a stop between the 
bend and the burner or in some part of the pipe and a burner on 
the end, with a littlecup below. This burner was perforated with 
holes. 

(. And in use how were they lighted ? 

A. Those that I have seen you turned on the cock and a little of 
the fluid would run down into this cup, or in some instances the 
fluid was poured into the cup before turning it on, as a matter of 
convenience; that was lighted and after sufficient heat had been 
communicated to the burner to make it hot enough to produce the 
gas to the point where it would burn up quickly the flame would 
pour down, and by that time the amount in the cup would be ex- 
pected to be used up. 

Q. The object of the quantity of fluid in the cup was to heat up 
the burner so as to 


Objected to. 


Q. The thing that burns there is the gas evolved after the 
1524 fluid in the cup has been heated and that has heated the 
little end of the toreh that you speak of? 

A. Well, that is one purpose. If you will allow me to explain : 
If there was no flainethere the fluid would continue to run out, and 
vou wouldn’t get any light, but the moment that the fluid touches 
a point near the burner it is transformed immediately into such gas 
that it will continue to burn and continues thereafter by the heat 
venerated. 

(). The fluid has been burned up? 

A. The fluid in the littl: cup. 

(). The fluid in the little cup has been burned up in the aet of 
lighting ? 

A. That is it. 

Q. And the subsequent flame is produced by the contact of the 
fluid with the heated flame ? 

A. Well, the whole burner is heated 

(). You don’t mean the tank ” 

A. Oh, no; I mean the point of ignition. 

(). You mean the little burner above the cup” 

A. Yes, sir. | 

(). There 19 no wick? 
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A. No, sir. 3 


4 (). Kerosene oil is not burned in those torches? 
A. It was not at that time. 
. And why couldn’t it be burned ? 
| A. Because with the lamps that were constructed at that time you 


could not get sufficient heat in the burner to heat the oil and keep 
it hot enough to make it into gas. 

Q. 'To turn it into gas? 

A. Yo turn it into gas. | 

. Well, since that—sinece 1879—have torches been made 
153 so as to burn kerosene in them ? 
A. Quite recently they have been. 

(). But at that time they were not? 

A. No, sir. 

(). If you burned such a torch as that in the open air would that 
fact have any effect upon the flame of the gasoline or benzine torch ? 

Could you burn those torehes in the open air with benzine in 
rare ? 

A. Yes, sir. 

- (). Or gasoline? 
A. Yes, sir. 
a. Could you with kerosene? 
: No, sir. 

° Why not? 

A. Because you could not get heat enough there to generate gas 
to keep the flame. It would go right out immediately, and the ‘oil 
would flow right-out and gum allup. You might get a flame fora 
noment, perhaps, but not practically. 

(). ‘Take the case of a torch constructed as you have described, 
with the fluid flowing down from the little reservoir, released by 
cock, into the little cup, then lighted and the fluid dropping down 
in flame—a white flame—in the act of lighting, throwing up a large 
flame above, coming down then into a steady, permanent flame. 
What would you say was the fluid with which those torehes were 
filled? 

A. I wouid say it was the spirit of petroleum. 

(). Either gasoline or benzine? — 

A. Either gasoline or benzine. 

(). Would benzine act in that way? ' 

A. No, sir. 

Q. Suppose you had kerosene oil in a torch of that description in 
the open airor e x posed, 

A. Well, it would simply ooze right out of the burner ; and, 

154 unless there had been an intense heat applied, by which you 

get a flame for a moment, you get no light—you get no 
practical result. 


Cross-examination by plaintiffs’ —— 


(). Did you ever deal in these torches 
A. No, sir. 
iver experiment with them ” 
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A. Yes, sir. 

M W hen ? 

A. Oh, various times since I first saw them. 

(). How many vears ago” 

A. I couldn’t say at this moment. 

(). Well, about ? 

A. W ell, soon after the introduction of pe troleum people began to 

‘Xperiment with lamps, and one after the other would be Loven 
ta me to pass upon them. 

Q. About what year? 

A. Between 1866 and 187%. 

(). Assuming the question that has been put to you, and it was a 
hot summer’s day, in the month of August, where the sun beats upon 
the roof from 12 o'clock m. to7 o'clock p. m., how long do you think 
it would take for that article to ignite, whatever it was? 

A. Under the conditions that have been named ” 

(. Yes; assuming it was benzine. 

A. Well, 1 think by the time you got that stuff poured out there 
would be vapor enough generated to- ignite immediately; it might 
be possible for it to ignite two minutes after, and the conditions of 
the atmosphere might be such that it would take a little longer. 


Russet V. Burke testified : 

loo [ ain engaged in the refining of parattine oils at the present 

time in connection with the (Queens County Oil Works at New- 
ton creek. I have been engaged in the refining of burning oils 
and this sinee 1861. [| consider myself fairly familiar with the fluid 
products of petroleum and the qualities of gasoline and benzine. | 
term naphtha or gasoline and benzine inflammable products. 

The same hypothetical question was put to this witness as was put 
to the witnesses Parsons and Holly, and the witness answered: | 
should say it was one of the light products of petroleum, either gaso- 
line or benzine or naphtha. 

(). Would vou say it could by possibility have been kerosene oil ? 

A. I cannot conceive of any circumstance that would cause 150 
burning oil to explode or ignite. ‘The reason why I think on this 
state of facts that the fluid which caused the fire was gasoline or 
benzine or naphtha and not kerosene oil is that the gas or inflamma- 
ble vapor from thelighter distiliates of petroleum, which are naphtha 
and benzine, runs along the ground and ignites. Well, a long dis- 
tance away it will light, and it is followed by a blue flame and then 
a flash. Practically we don’t consider there is any danger of kero- 
sene oil of 150 giving off any fume. I should not hesitate to be 
the room where they were drawing 150 burning oil with a lamp. 

On cross-examination he testified : 

(). If this were benzine or gasoline how long, in your judgment, 

would it be before it would ignite, recollecting the lantern 
156 moving, the pouring into a pail, and coming Within two feet 
or eighteen inches of the barrel, and then pouring it in a can, 
and the lantern had perforated holes ” 
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A. I should be prepared to see it in a half a minute, or I should 
think it would be very singular if it didn’t explode within five min- 
utes. There might be some variations—for instance, the movement 
of the oil in the room. I could not give any definite time. [T would 
not like to go in there at all. The men in there might get out, and 
if the man that was farthest in didn’t get burned at all I should say 
it was a miracle. 


On redirect examination the witness testified: 


Q. You wouldn’t undertake to fix any exact period of time in 
which fire would occur under those circumstances ”? 
A. Impossible to fix it. 


GEORGE M. SAYRo cp testified : 


I have charge of the inspection department of the Standard Oil 
Company. I have been familiar with the products of petroleum and 
with petroleum for fifteen or sixteen years. As inspector I have 
charge of the examination of products with regard to quality, inflam- 
mability, and so I am somewhat familiar with gasoline and benzine. 
Kerosene of 150 degrees fire test will not give off any fumes or vapor 
at ordinary temperature. benzine, gasoline, and naphtha would 

give off inflamimable vapors at zero and below. If there was 
157 ~—s a pail of gasoline or benzine in this room, ordinary tempera- 

ture, it would come freely from the pail. while from the kero- 
sene, 150 water white, practically no vapor. If there was a lighted 
match put into kerosene oil at’ 150 it would extinguish the match. 
In approaching a pail filled with gasoline or benzine I should want 
it on a very long pole, I tell you. 


The hypothetical question put to the witnesses Parsons, Holly, and 
burke was put to this witness, and he answered: I believe that 
would happen from the spirit of petroleum, naphtha, benzine, or gaso- 
line. It would not happen from kerosene oil 150 fire test. 


Q. In regard to these gasoline and benzine torches in 1879, do 
you know anything as to whether kerosene oil could be burned in 
those ? 

A. From my experience I feei positively assured that there was 
no torch in 1879 that could burn—— 


By Mr. Smiru: 


Q. You are positively sure? 
A. Yes, sir. 
By Mr. Burier: 

Q. Why couldn’t they burn kerosene ? 

A. Because the mechanical contrivance was not in existence to 
burn kerosene oil in that shape at that time. 

Q. What was the mechanical contrivance in those torches ? 

A. Well, it was a reservoir of sume kind or other put two feet, 
probably, sometimes more or less, above the burner, a small pipe 
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leading down bent in L shape, a burner on the other end, and stop- 
cocks, one for the inlet of oil, so-called naphtha or gasoline, and the 
other stop-cock for the outlet of the gas. 

Q@. Was this gas generated from the fluid ? 

The vapor, yes, generated from the fluid. 
Q. That came into the cup and was lighted ? 
158 A. Well, it was necessary to let a smal! quantity into this 
cup underneath the burner so as to overlieat the metal suth- 

cient to generate the vapor in the naphtha that was let into the 
burner. 

Q. Then the steady flame came from what had been let into the 
burner ? 

A. After there was suflicient heat generated that heat continued 
to generate heat from the gasoline or benzine as fast as it was needed. 

(). Could kerosene oil have been used in a torch of that deserip- 
tion ? 

A. No, sir; not suecessfully 

Q. Assuming a man in the act of lighting it in the little cup that 
you have described and a flame failing to the ground, what should 
you say was used in that torch ? 

A. Naphtha or gasoline. 


On cross-examination he testified : 


If the fluid drawn was kerosene the occurrence could not have 
happened. It would have been safe in the oil-room as described 
to me. 

Q. From the experience you have had under the state of facts as- 
sumed how long do you say it would have been before the article 
would have ignited ? 

A. It depends on so many different conditions that there is no 
man living could answer that question. 


The defendants’ counsel then read a portion of the testimony of 

Charles Godfrey Gunther, tne original plaintiff in this aetion, 

159 whose testimony was read from the stenographer’s minutes 
of November 15th, 1581, as follows ° 


“(. What took place on the 15th August, as far as you know? 

“A. It was about dusk, and I was seated on the piazza of the build- 
ing proper in sight of the pavilion and the gas-house underneath, 
I saw some parties with pails and a light. ‘There were some clil- 
dren playing. Mr. Lanier Walker was playing with some boysaround 
some small trees tliat I had plauted in the lot, and my attention 
was attracted by their hollering, and | immediately looked back 
again, and I saw the men come out as though they were afire, and 
it did not oecur to me that there was fire in the otl-room, although 
Isaw it. I saw these men,and [ ran out and said, ‘ Roll in the grass.’ 
It was pretty high grass and has not been cut in front of that part 
of the house, and one struck a bee-line for the water, and the other 
one the fire was thrashed out by a crowd that [ saw there, and in 
another instant I saw the oil-room burning, and the wind was from 
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the southwest—blowing not a gale, but blowing very hard and 
blowing right over the kitchen, and we had the only earthly chance 
of getting water in order to subdue the fire. There were two pumps 
right in the way—that is, in the kitchen, and the smoke and fire 
came from there, and immediately the pavilion caught, and I started 
out then, and I said to my wife, ‘Get what you can and get out of 
this building; nothing will save it;’ and Mr. Purcell and other gen- 
tlemen were on the piazza at the time, and they all ran in and got 
their things and eame out, and I went back a second time, and I 
think I was the only one that went back a second time that came 

out again, and it was as much as I could do to keep others 
160 from going in, and there were a good many parties that 

wanted to get into their rooms, and I advised them not to go; 
as it was, two men and two women lost their lives by attempting to 
go into their rooms; and the building in one hour’s time or less than 
that was level with the ground.” 


STEPHEN Morris testified: 


[ wason the pavilion of the Locust Grove Hotel in the summer of 
1879; had a clam stand on the dock and in partners with Walker. 
[ started business as soon as the boats were running and the season 
opened. I was there at the time of the fire. I wason the pavilion 
evenings. | saw torches burning there. 

(J. Where were the torches that you saw lighted ? 


Objected to by plaintiffs as immaterial, irrelevant, and imecompe- 
tent. The court overruled the objection, and the plaintiffs excepted. 


A. Around the musie stand. 
Q. ‘Take those in front of the music stand. I want you to tell 
the Jury what you know about the lighting of those torches. 


The same objection ; the same ruling and exception. 


A. I saw the man down there, Mr. Stehlein, lighting them; he 
lighted them with a match ; turned the tube off and struck a match 
and lit them with a match. After they were lit I saw flames drip- 
ping down. 


161 On cross-examination he testified : 


lam ason of William H. Morris, the witness who was examined 
asa witness yesterday. He got clams for me. 

Q. How many times did you see Stehlein light those torches as 
you say? 

A. When I was working at the hotel up there. 

Q. In 1879? 

A. Oh, in 1879. 

iv the Courr: 

(J. Did you so state that vou saw them in 1879? 

A. No, sir; I didn’t. I did net see Stehlein light them in 1879; 
it was in 1878. In i878 I saw those torches around on the pavilion, 
and even put the light out with my foot, too. 
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Q. Where did the gasoline that you speak of come from ? 

A. I went with the book-keeper, Charles Brower, to New York. 
I don’t know; couldn't say. I don’t know whether it was on the 
east or west side or whether it was above or below Canal street. | 
don't know whether it was at the Battery or Harlem. I saw these 
lighted ‘torches in 1879. It was about three weeks or a month be- 
fore the fire. [am as positive of that as anything I have testified to, 


by the CourT: 


Q. You are positive that you saw these torches in 1879? 
A. Yes, sir. 


Defendants rest. 


162 BeRNET CosGROVE, a witness for plaintiffs, testified : 


My business is that of cooper and cask dealer. I have been in busi- 
ness fortv years. I know Letlerts G. Wilkin; he is in the oil busi- 
ness; his place of business is 8 or 9 Cedar street, near Pearl street. 
[ sold him (referring to his bock) an empty half barrel on the 13th 
of August, 1879. They run about 22 or 25 up to 32 gallons. | 
sold it or my son; [ couldn't say whether I sold it. I recollect sell- 
ing myself half barrels to Wilkin. ‘They were painted all over blue ; 
they run uniformly blue all over; that is the style we have for that 
class of barrels; for that particular line of business they are blue. 


On cross-examination he testified : 


I don’t recollect whether I was in my place of business on the 
13th of August, 1879. I couldn’t say | have any recollection of see- 
ing Mr. Wilkin on that day. 


Ilarry RoGencamp testified : 


My business is that of truckman. In 1879 I was working ut 
Locust Grove. Prior to that time I was working at my trade of 
stone-cutter. I had been at work at the Brooklyn, Bath and Coney 
Island railroad. At the time I was at Locust Grove, in 1879, Mr. 
Walker had charge of the hotel. I knew him and Hennessy and 

allof them. At that time | worked for Mr. Gunther and at 
163 times for Mr. Walker. | did all Kinds of work. | did Ccul’r- 

penter work—taking lines on the dock, attending to the lamps 
on the dock for Mr. Gunther, and I looked after his interests. I knew 
Schuschardt; he had a rifle range there, watchman, took charge of 
the lamps, Lowling-alley, and billiards. I recollect seeing a barrel 
there on the 14th of August, the day before the fire. I only saw 
one barrel; it was outside; it was painted as an ordinary kerosene 
barrel—white heads and blue sides. i helped Sehuschardt put it 
in the oil-room; I tapped it inside the oil-room; | bored a hole 
and drove an iron pipe and Schuschardt made a plug for it; I lent 
him my knife todo it; he wanted to borrow my bit that he had 
bored it with before. How I came to bore it—he had borrowed my 
bit before to tap a barrel of oil and come to ask me if I wouldn't 
lend him the bit again; i bored it and Schuschardt didn’t: [lent 
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him my knife to make a plug for the gas-pipe. Shelley was not 
present; I know where he was—he was laying under the shed in 
the hay, drunk: that was often his condition. In rolling it in we 
had to up-end it in. When I first saw the barrel it was on the 
grass plot in front of the hotel; that was in the evening of the J 5th. 
The next day I saw the barrel, when Schuschardt called to give 
him a hand with it in front of the oil-room door; that was about 
three o’clock ; it was marked 150 fire test. I was frequently in the 
oil-room for putty and oil for paints and brushes I lit the lamps 
on the docks; that was my business. I kept the oil that lit those 
lamps in the oil-room. I was in the oil-room on the 14th inst., the 

day before the fire. On the 15th I was in the oil-room; | 
164 went in to get oil from Schuschardt out of that barrel, know- 

ing he had a fresh barrel—to get what oil he had used for 
me. He was using Gunther’s oil, and I wanted to get that back again, 
so I wentin fora canful. Mr. Gunther used kerosene oil; ocea- 
sionally he would get a can of Pratt’s Astral oil, and on this par- 
ticular day I recollect getting it of Schuschardt. There was on 
that occasion in the oil-room a couple of empty barrels, and there 
was a couple of half barrels—that is, a barrel sawed in half; they 
were used to set the full barrels on; and then underneath in this 
half barrel water was kept to put brushes in to keep them soft. 
These half barrels acted as stanchions for this barrel. I lifted it up 
and put it in there; there was no half barrel there. 

(. Did you ever see a half barrel there ? 

A. Never. I saw an experiment tried there with a torch. It was 
right on the side of the pavilion facing the railroad track as you 
came from the dock. (The witness designates the place on the dia- 
gram.) Schuschardt was there. It wasdaytime. It was about two 
weeks before the fire. Schuschardt tried to burn in the torch kero- 
sene oil. It didn’t prove satisfactory, but he tried it afterward and 
it proved satisfactory. It leaked. Mr.Gunthereame along. I took 
some of the torches to Miller & Eastmead at Mr. Gunther’s direc- 
tion. I took them in the hotel wagen. I am pretty sure it was Mr. 
Gunther’s direction. I recollect the man to whom I delivered them. 
He was in court at last trial. There were eight or nine of them. | 
took to Miller « "astmead five or six of them. I couldn’t place the 

exact figure; it is so long ago. I was on the pavilion during 
165 =the months of July and August, 1879, maybe every half an 

hour running around the pavilion. I have lighted up there 
many times. I never saw a torch hanging up on there, I am posi- 
tive. There were of those torches about nine. 

(). Do you know what became of the balance of those torches 
after you took the number to Miller & Eastmead ? 

A. Schusehardt had some at his house. I saw them there. 
Sehusechardt’s house was about ten minutes’ walk from the Locust 
Grove Hotel. Sehuschardt had a cobbler’s shop. He kept candies 
in his window and cigars and the like. I was there the whole 
summer. [remember the time the fire took place. I must have 
been in the oil-room fifteen or twenty minutes before the fire. I 
am very familiar with the oil-room. Its size was about eight or 
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nine feet wide and about twelve feet in length. The floor consisted 
of spruce boards inch and a quarter thick, and the sides were 
tongued and grooved, I had to stoop to go in the door, and that 
wasn't wide enough to roll a barrel in. ‘There was another door, but 
that was kept locked. Mr. Gunther kept a yacht and steamboat. | 
heard Mr. Morris testify. I saw him point out where he put the 
barrel in. Hecould not get in that way because there was the bow|- 
ing-alley, rifle range, and billiard-room. The door was nailed uj 
I have not been employed by Mr. Gunther since 1882. When the 
fire took place I had just finished filling one lamp and lit it just so 
that when it got dark I could come back and turn itup. I then 
saw a manon blaze. It was not dark There was plenty of light— 

bright light. Morris took lines on the dock. [He had nothing 
166 = to do with lighting the lamps. I recollect the club-house and 

the fence. That was down at the end of the dock. That was 
painted in 1878. 1 am positive of that. It was not painted in 1879, 
neither the fence nor the elub-house. The pavilion was not lighted 
on the day it took fire. [ am positive of that. 


On cross-examination he testified: 


[ have been a good many times here. [ don’t know whether the 
question when the club-house was painted was put to me before or 
not. I guess it was. I kind of think it was on the last trial. | 
have painted the club-house three or four vears before the fire. 

. Do you recollect Morris ever painting it? 

A. No, sir: never—ves, I do; in 1S7S. 

(). Are you sure of it” 

A. Pretty near sure. 

(). Mr. Gunther says in his testimony that the time the fire broke 
out was about dusk. Ilow does that correspond with Vour re collec- 
tion? 

A. Well, 1 know it wasn’t dark. 

(). Mr. Gunther says it was about dusk. [| ask you how that cor- 
responds with your recolleetion ? 

A. Well, it was a little before. 

(). It was about dusk, wasn't it? 

A. It was before it. 

4). Wasn’t it about dusk ? 

A. About dusk. I saw Shelly on the 15th August, 187%, before 
breakfast, and I saw him late in the day lving drunk under the 
shed in the hay, pretty much all day. Ile was drunk the day before, 
too, and pretty much all the time. 

167 Wintniam H. Frickte testified : 

fama furrier. I have been such for about thirty years. I was 
a waiter in the restaurant at Locust Grove [lotel in IS7% [| went 
there the Srd day of July and remained there until the evening of 
the fire. I was on the pavilion every night and day. I am now in 
the fur business. The fur business isdullinsummer. I know how 
the pavilion was lighted up. They had those railroad lamps. These 
were red and white lamps. ‘These were lanterns ylass—cumtnon 
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kerosene lamps. I never saw any torches on the pavilion in 1879. 
I had oceasion to look at the lights. IJ was not at the grove when 
the fire took place. Isaw it. I was on the train. I left the grove 
to go to the city tothe armory. 1 belenged to the militia at the 
time, and I had to be there at a certain hour. We got within a 
minute or two from Bath station as we saw the fire; but I did not 
know it was the grove that I left just about five minutes be- 
fore the fire broke out. As near as I can fix the time, it must have 
been about twenty minutes past seven, because the trains ran on 
twenty minutes head time, if | am not mistaken. It was just about 
between dark and daylight. I could see distinctly. I know George 
Sumner. ‘The two Sumners are brothers. George Sumner has been 
working at the hotel for three summers off and on, but not steady ; 
sent offand come back and soon. Ile wasn’t steady likea good many. 
1! — never been discharged. I had a conversation with George 
Sumner. The first time | met him it was on the boat coming over 

from New York. I did not know about any trial or any suit 
168 that was brought in the court.’ I asked him how he was 

getting along. He said,“ I am getting three dollars a day 
from the insurance company ;” and he said “ besides that I got a 
new suit of clothes,” and he said te me, “ Wouldn’t vou just as leave 
testify for the insurance company as for Gunther, because he wouldn't 
pay you nothing,” hesaid. “ Well,” I said,“ with regard tothe pay- 
ment, if f am subpoenaed, I have to testify what I know.” “ Well,” 
he said, “ you are a fool.” Then I got subpoenaed by the insurance 
company and I came up, and I was directed to come to some place on 
Court street-—some lawyer's office—Lansing was the name. I saw 
Sumner right around the corner from this street here,and about the 
same conversation took place. 


(FEORGE LANE testified : 


[fam a photographer; was such in 1879; had a place of business 
in the summer of that year at the Locust Grove Hotel, at the left of 
the entrance, right at the corner of the pavilion. My office was on 
the side of the hotel, away from the shore, about twenty-five feet 
from the stable; this was about 150 or 175 feet from the kitchen. 
[ had oceasion in the course of my business to go to the kitchen 
very often to get warm water, and I would go in there to rinse out 
my silver solution dish. My business required me to get warm 
water, and I went to the kitchen for it. On August 14th, 1879, the 
day before the fire,on my way to the kitehen, I think, | saw a 
barrel of kerosene oil. I saw that barrel of kerosene oil stand- 

ing between the entrance to the kitchen and the pavilion, 
169 = right near the fence; there was a little space inside the fence. 

| passed as near as ten or fifteen feet to it. It was a regular 
kerosene-oll barrel, a full-sized barrel. | think it was new; it was 
painted pew, anybow. It was in the morning when I first saw It. 
[ went there in the morning, before I] commenced business, to get 
some water. [saw it when I came out again. I did not see any 
half barrel or keg. There was no half barrel or keg there marked 
benzine. When | eame out | saw kerosene there, and it reminded 
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me that T needed some for my business, and [ looked at it pretty 
close, and after that | went down into the oll-room Lo gel Sore. 
did not see any half barrel or package marked benzine there. | 
was frequently on the pavilion that suinmer, sometimes fifty times 
il day ; have heard the deseription given of the torches. I have 
seen such a torch; there is one in the court-room, I think. 

(). Were there any such torches as that, or anything like that, 
used on the pavilion that summer” 

A. No, sir. I know Michael J. Hennessy, who was bar-keeper at 
the hotel; met him in Philadelphia, where he was painting a sign, 
“Tlub Punch,” on a fence at Broad and Market streets, in Decem 
ber, ISSO. He told me on that occasion that John Walker was to 
get $1,000 from the insurance people, and that he was to get S200, 
besides board, and that Walker was keeping him to testify in this 
case. He told me how he slipped away from Walker's house by 
paving the servant girl twenty-five cents to get away his valise 
without anvbody knowing anything about if 


On cross-examination he testified : 
170 | think I was on the pavilion four nights out of the seven 
every week. I was all over the pavilion; would sometimes 
go to the bar eight or ten times a dav and take a drink. 


(). What would enable you to see straight about your photograph- 
ing ? 

‘A. You have to have something to steady you. When I met 
Ilennessy in Philadelphia I spoke to him in a casual way; asked 
him what he was doing there. I said considerable tohim. IT don’t 
remember it all. Conversation turned on Walker. We talked about 
different things and went and had a glass of beer together. We 
walked down to Ninth street and Vine street, and around through 
Philadelphia. I don’t remember exactly what was said. ‘Talked 
about the times at Locust Grove and what happened there. ‘Told 
me he stayed with Walker all winter—pretty near all winter—from 
the time of the fire, and he told me how he left him. Walker and 
he used to go to New York together on sprees, and that Walker 
used to go and pawn his watch ‘and vo and play faro; and he said 
Walker ‘woul 1 go around, and sometimes W alker would leave him 
and would not take him with him, and he bad a very good time 
there; and he told me he left there one evening while Walker was 
away and got a girl to take his things out for him, and when he 
was going down to the station he met Walker and slipped him and 
got the train. Think we played a game of pool that evening. | 
asked him what Walker was keeping him there for, for nothing. 
Hie told me Walker was to get $1,000 from the Insurance company, 
and that he was to get S200. ° Walker promised it to him. He 
thought that he never would get it—he had stayed there long 
enough; he had slipped away. 

(). Did he tell vou why he thought he would never get it? 
171 A. He told me Walker would spend it, or something of 
that kind. 
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~ 
Q. Now, what was something of that kind ? 
_ I suppose he meant gambling. He told me, anyway, that he 
never expected to get it from Walker, and he thought he had enough 
of him. He gota ‘suit of clothes out of him. He tol | me he would 
not testify in this case. He said they wanted him to testify, and he 
Was going to stay away from them. 
(). Who wanted him to testify ” 
A. I suppose the insurance people. Walker sent the detective for 
him. He told me he was not going to testify. : 


Q. What was Walker going to give him the $200 for ” 

A. This was after he left Walker; I think after he had given 
up the idea of testifying for $200. 

(). So that at that time Mr. Hennessy was not going to testify for 
$200 ? 

A. I don’t know whether he was or not. IHetold me that the de- 
tective came after him in Canada, and he said he slipped away from 
the detective. He had a good situation and he was making money, 
and he didn’t want to go with him. 

(). Who did he say sent the detective? 

A. The insurance. company, I believe. [ think that’s what he 

- said—between them and Walker. 

(). Now tell me exactly the language, or substantially the lan- 
guage, that Hennessy used to you when he told you about Walker’s 
getting money and his having part of it; the whole thing. 

A. He told me that Walker was to get 31,000 and that he prom- 
ised him $200, and he said Thomas Shelly was to get some 

too; and he said the poor bugger would not get any, for 
172. Walker would not pay him; and he said, “ Walker, the son 

of a bitch, never gave me anything, and I left him.” ‘That 
is the express language that he used to me. Yes, he said that he 
was a notorious liar; that he didn’t believe him. He ran him down 
in the worst way. 

Q. Being on the pavilion fifty times a day, do you mean to swear 
positively that there was no such torches on that pavilion as have 
been described to you? 

A. I saw one there once. 

Q. Do you swear positively that there were none on that pavilion ? 

A. Not In use. 7 

Q. All you say is you don’t remember seeing them in use, is it? 

A. I never did see them in use only when they tried one; one after- 
noon I saw them try one. I never saw them used. 


On his redirect examination he testified - 7 


. Who did you see try one ? 
4 I think it was Schusehardt, and I think Walker was there, and 

I think Mr. Gunther was there. Iam not certain. 
Q. Do you recollect what Mr. Gunther said on that oceasion ? 


Objected to as immaterial; objection sustained ; exception by 
plaintiffs. 
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Thomas M. Heaeman testified : 


I reside at Bath Beach, Long Island, and resided there 

175 in the summer of 1879. I have no particular business now, 

but at that time I was in the lumber business near Locust 

Grove. ‘That was seven or eight hundred feet south. I was occa- 

sionally’on the pavilion in the summer of 1879. I passed it every 

night and morning to and from my business and used occasionally 
to goon it. I occasionally noticed how it was lighted. 

@. Did you have occasion to notice how it was lighted ? 

A. No particular occasion; only sometimes I would be there in the 
evening and observeit. It was lit with lanterns and hanging lamps— 
railroad lamps and these lanterns enclosed in glass. I did not see 
any torches there. I was there after the fire was under headway. 
I observed it from my residence in Bath after it was burning and 
went there. I should say it was somewhere about half past seven 
when I first discovered the fire. It was, I suppose, davlight—twilight. 
‘There was no daylight then—that is, at the time I discovered it. | 
got there about ten minutes after | discovered it. When I got down 
there it all fell in in a very few minutes. 


Parmer Nicnouas Cropsrey testified : 


My business is that of carpenter. I was a grocery clerk in 1879. 
I was at the Locust Grove Hotel two, three, and four times a week 
in the summer of 1879 before the fire. I did not notice particularly 
how it was lighted. I don’t think L saw any torches; to the best of 
my knowledge I never saw any. 


174 Joun T. LIINMAN testified: 


lama policeman at Coney Island and was a policeman in 1879. 
I knew Schuschardt, who was burned up at Locust Grove. He lived 
at Bath Beach. Ile had a candy store, tobacco store, and cigars, | 
guess. I know he had candies in there. He lived about half a 
mile from Loeust Grove. I visited the pavilion at Locust Grove 
every day and about four or five nights a week. I know what a 
gasoline torch is. [I have seen them at other places. I have seen 
what they call a gasoline torch in front of Furnell’s, that le used 
to have in atree. I don't remember ever seelng one on the pavilion 
at Locust Grove. I was at Coney Island when the fire broxe out. 
That was about a mile and a quarter from Locust Grove. It was 
about dusk when I saw it. 


On cross-examination he testified : 


[ know that Schuschardt’s candy business was going on then. 
He had a little store on the right-hand side of the railroad track as 
you go to Bath. He had his candies and things in bis window. I 
know he had candies and tobacco because | have bought them there 
myself in the summer of 1870. I cannot swear | bought any after 
the 4th of July. I may have done it after that. 

13—1367 
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Kkpuunp W. Morris testified : 


I am in the fish business. I do not think I held any office 
175 in 1879. I was town treasurer of the town of Gravesend in 
1880. I have resided at Gravesend all my life. I know 
Joseph Stehlein, the witness that was called here. [have known 
him since about 1877 or 1878 up to the present time. I had a con- 
versation with him upon the subject of the fire at Locust Grove 
pavilion. It was shortly after the fire, but [ could not say whether 
it may be a week or ten days or twelve days or two weeks; some- 
where about there. 

(). You told him some one had told you that they used gasoline 
or benzine. Do you recollect that? 

A. Yes, sir; I brought that subject up in the way of conversation 
at my house. Stehlein was there. 

(). What did he say in answer to that inquiry? 

A. He said it could not be gasoline because the lamps were broken 
and they could not use it, and when he was discharged that he 
turned it all out, for Mr. Gunther had kept it in a place in the hill 
in the sand and nobody could get to it but him, and he let it all run 
out. He didsay when they were broken. I brought up the sub- 
ject myself in conversation. He came to settle for some fish. 


Joseru A. Jacors testified : 


fama lawyer and am an attache of the marine court, New York 
city. LI was at Locust Grove Hotel in the summer of 1879; was 
there five weeks; from the first week in July to the night of the 
fire. I noticed how the pavilion was lighted. The subject of the 

lighting of that hotel was particularly called to my attention 
176 several times before the fire. The first time my attention 
was called to the manner of lighting it was the first week 

that we were there; the last, it was probably a week or two before 
the fire. 

(. Was the pavilion ever lighted by gasoline torches that sum- 
mer? | 
A. No. I mean to swear positively that I was on the pavilion 
every night and never saw any gasoline torches or torches of the 
description called gasoline torches on the pavilion. I will swear 
positively that | was there every night and never saw any burning; 
that is all | mean to swear. I was there at the time of the fire; it 
took place about seven o'clock; it may have been a few minutes 
sarlicr or a few minutes later—about that time; it was light. I 
would hardly cali it dusk. I was able to read without the use of a 
light. It was not after sundown. 


CHARLES GODFREY GUNTHER, Whose testimony was read from 
former trial as follows: 

I never authorized Mr. or Mrs. Walker or either of tlrem or any 
of their employees to use gasoline, naphtha, or benzine in lighting 
the pavilion or any part of it or any part of the hotel in the sum- 
mer of 1879. I never said before the fire to John Walker anything 


THE LIVERPOOL & LONDON & GLOBE INS. CO. 99 


about borrowing any sort of burning material for any place. I ree- 
ollect I found fault with the light he had, and recollect speaking to 
Waiker on the subject of lighting the platform. IT never did say to 
Hennessy, “ For God’s sake, Hennessy, go and tell Walker to shut up 
about there being benzine in the building; if- it is known it 
177 ~—s will affect my insurance.” I made a general remark on one 
or two occasions that he didn’t light up the premises as he 
ought to with the facilities he had, and that the lamps were not 
trimmed. I found the same fault that the guests of the house did— 
that they should have better light and more properly, lighted. Then 
I volunteered to get some additional lights, which I got. The above 
remarks were made by me on the pavilion; there were a number 
around. I ordered three dozen illuminating lights—lights such as 
they use on railroads. Those three dozen lights; keptsix for use at 
the depot. I bought them on the Slst of July. They were imme- 
diately put up in the pavilion on the water front 
(. Did you ever say in the presence of Hennessy that torches 
should be used there? 
A. I never did. 


“ 


(). Were any torches ever put up to your knowledge’ 

A. Never. 

(). At the time you made a remark, there not being light enongh, 
did you advise the putting up the torches” 

A. Never. I never made the remark to Hennessy why he did not 
get out these torches that were in the laundry and have them.lit. 
Hennessy did not say that he would attend to it in the morning, for 


| never exacted anything of the kind or gave any directions in re- 
lation to the perfortnance of his duty on the pavilion. T never told 
him to get the torehes out of the laundry. I never asked why he 
did not get them out and have them burned. 
(). Do you recoliect who were present at this conversation 
17S sin regard to light, in which you say you said that you would 
get some lanterns, and subsequently sent the portion of the 
three dozen that you bought? 

A. I think it was on the occasion when | came on the platform 
and found them endeavoring to light a torch. They were the 
ones that complained of the light. I came off the dock and found 
they had one of those torches that they had hauled out of the 
kitchen. Well, L asked them what they were doing there. Ile said 
that Mr. Walker insisted en having those torches burned, and that 
other people burned them and he didn’t see why he couldn't; and 
[ said, “ You can’t make those torches a success unless you burn 
naphtha or benzine in them, and [I won't have it on the platform. 
If you can get those torches altered, so that they will burn kerosene 
oll and hot— spilling all over, 2s this light does, you can have it 
done.” If he could get it so that it would burn kerosene without 
any slabbering, ranning down, and burning as it fell and making 
the smoke and smell that it did—if they could get them altered—I 
was Willing it should be done; otherwise, I said, | would not have 
then: on the platform at all. They were taken away. | never saw 
any other effort made with those torches. | never heard anything 
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more of them until after the fire, when everybody saw the four or 

five torches there. On that oceasion I said I would get the new 

lanterns myself. These were kerosene-oil lights. | would not have 

naphtha or benzine on the place, and it was immediately following 

that I sent these lanterns that I spoke of and had some reflectors 
prepared for them, too. I never told George Sumner to put 

179 any spittoons under any torches. I never knew of his doing 
SO. 

(). Did you ever say anything to George Sumner about torches, 
telling hii to take them over and get them fixed ? 

A. Never. I never gave him a ecard to Miller & Eastmead. I 
never told George Sumner that he should put spittoons under the 
torches, so they should not burn down the place or the pavilion. I 
heard about the picnic before the fire. It was to be in the grove, 
about thirty feet from the house. I heard of the picnic on the Sat- 
urday following. There was a store-room under the pavilion, where 
anchors and rope —; that was adjoining the oil-room. It was on 
the side nearest the water. Then came the oil-room. 

(). Do you recollect any occasion on a Sunday or on or about the 
19th of December when, in the presence of George Gunther and 
Archibald Young, Jr., Hennessy was there ? 

A. Yes. 

Q. Did Hennessy on that occasion say that Walker wanted him 
to swear that he heard vou order benzine; that he was going to get 
a good stake and would divide with him, Hennessy; and did Hen- 
nessy on that occasion say that he wanted him to swear that he 
heard you order benzine; that he was going to get a good stake and 
would divide with him, Hennessy, if he would swear so on the trial 
of the insurance cases ” 

—. Hedid. Joseph Stehlein met me and my son George on Mon- 
tague street on the 9th November last. 

Q. Did he then say that Mr. Furman had been to see him to get 
him to testify in this case that he had seen benzine or gasoline 
burned on the pavilion, and did he then tell you that he didn’t 

know what was burned there except kerosene ”? 
180 A. He did. He didn’t use the word kerosene. He said, 
“T didn’t ktow what was burned in them lamps,” making me 
believe that he was going to testify that there was no such thing. 
He said, “I didn’t know what was burned in dem lamps. I lose 
eight dollars a day.” 


On cross-examination he testified : 


The gasometer was discontinued after I ceased having jurisdic- 
tion over it. It was discontinued in the fall of 1878, at the end of 
the season. September 17th, 1875, was about the end of the season. 
The house generally kept open until October. I do not recollect 
applying for that privilege to keep not exceeding five barrels of 
kerosene. I think the surveyor must have come around. I never 
kept five barrels of kerosene oi] on those premises. The torches 
were bought for the grove the year before; they were my property. 
J saw three persons go into the oil-room. I did not recognize any 
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of them. They were, I should judge, about 85 feet from where | 
was. ‘They were about going into the oil-room. I noticed they had 
pails and a light. I could not make out exactly what kind of a 
light, whether it was a railroad lantern or an open lantern. It ap- 
peared to me like a railroad lantern. ‘The fire broke out as svon 
after they went in that I had hardly time to reflect on the matter— 
about a minute and a half. 

Q. Did you state at the coroner’s inquest that the fire broke out a 
quarter before eight? 


The platntiff objected. The court overruled the objection, and 
the plaintiff excepted. 


1S] Answer. | think I said about a quarter; I could not tell 
exactly; I did not look at my watch. 


On his redirect examination he testified: 


Q. You said, in answer toa question that was asked you, that 
you were reading a paper in the piazza 

A. Yes. | had then left the dining-room some little while. I 
was reading the paper by daylight. 


Recross-examination : 


(). Do you mean now on your direct examination to correct what 
you said, that there were three doors in the oil-room ? 

A. If I made an omission before, what | have stated now is eor- 
rect. 

(). How many doors were there in the oil-room ? 

A. The oil-room has two entrances from the inside and one into 
the store-room. 

(). Then there were three doors? 

A. ‘There were three doors; what | always said, 

Q. Things could be taken into the oil-room or out of the oil-room 
by either of those doors, couldn't they? You could carry an article 
in or out of the oil-room by either of those doors? 

A. Yes; I suppose so. 


Aweia A. GUNTHER testified: 


| am the widow of Charles Godfrey Gunther, deceased. Ile died 
m the 27th day of January, 1855. He had beeu formerly 

182. ~mavor of the citv of New York. Prior to lis taking charge 
of the railroad he was a furrier in New York for many vears, 

under the firm of C. G. Gunther's Sons—Christian G. Gunther's 
Sons. He had been in business twenty-five or thirty vears under 
that firm. Afterwards he retired and became president of the 
Brooklyn, Bath & Coney Island railroad. I recollect distinetly the 
night of the fire at the Locust Grove pavilion. I was sitting on the 
right side of the piazza of the main louse, not the pavilion. My 
daughter and Mr. Gunther were with me, and we were reading the 
evening papers. 
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Q. Were you attracted at all as to the night on that occasion ? And, 
if so, state to the Jury. 

A. I only noticed it was a particularly beautiful, clear night. I 
could distinetly see everything around me. It was a beautiful sun- 
set, and [ could read the paper distinctly. The night was beautiful. 
While sitting there we were attracted towards the place. Perhaps 
I was the last to see the fire; I] think my daughter first saw it. At 
that time I was reading the paper, and it was daylight. 


On cross-examination the witness testified : 

I am one of the plaintiffs in this suit. During all these twenty or 
thirty years my husband was actively engaged in business anda 
competent business man, and had a high position as such. 


185 FREDERICK SUMNER testified : 

I am engaged at the Brooklyn, Bath and West End railroad. It 
is the same Mr. Gunther had under a different name. I have been 
engaged there since 1876. I know the Locust Grove Hotel, or what 
they call the Locust Grove pavilion. I was there in 1876 when the 
pavilion was first built, helping the carpenters and doing general 
work ; was then with Mr. Gunther. The bath-houses were about 
twelve feet from the pavilion. I was there in the summer of 1879, 
in the employ of Mr. Walker. [ had charge of the bath-house. 
[ recollect the oil-room. The sun commenced to shine on the oil- 
room about two or three o’clock, until sundown. I remember the 
floor of the oil-room. It was made of spruce plank, white, inch and 
a halfi—common spruce plank. The dining-room was under the 
main hotel. It was partly under the ground and partly above. It 
was about four or five feet under ground. ‘There was a piazza over 
the window of the dining-room. [ was in the oil-room the day of 
the fire. I think it was about five o’clock. I went there to fill my 
lamp for the bathing office. [saw in therea kerosene barrel. There 
were two barrels; one was empty. ‘There was a little table about two 
feet square | used to trim wicks on. The barrels I saw were the 
usual color, painted blue, white head. There was no half barrel 
there. J saw Schuschardt there the day before the fire. I believe I 
had a key to the oil-room. I went in the oil-room every day to fill 
mv lamps, and | did not at any time see any blue barrel there and 
blue head, or keg or half barrel. The barrel was on a half barrel, 

au barrel cut in two, and sticks putin to hold the barrel on. 
Ist = The last time [ filled my lamps the barrel had a gas-pipe in 

it with a small wooden plug. I was there at the time of the 
fire. It was not dark; it was more light than dark. I was in the 
dining-room with the waiters. There were kerosene lamps there. 
There were some lit, but you have to’ light them about a half an 
hour earlier than vou would outside, because the dining-room was 
very dark evenings. ‘There were no torches on the pavilion. IT was 
on the pavilion every night through the summer. I have lighted 
the pavilion many atime. It might have been the night of the 
fire and might have been a week before I saw those torches in the 
laundry. I never saw one ou the pavilion. They were lying right 
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in the corner of the laundry, on the floor, right behind the clothes 
mangle. 


On c.oss-examination he testified: 


When I went to the oil-room | went always for kerosene 
(). You never went for benzine? 
A. No, sir. 


Ilexry WELLINGTON testified : 


[am a manufacturer of gasoline lamps and burners and kerosene 
goods. I have been in that business about twenty-five years in New 
York and Chicago. I manufacture torches of all descriptions. We 
have manufactared and probably patented a dozen prior to 157%. 

(). Have you seen a torch with a round fount or ball and a long 

stem two or three feet in length and a stop-cock attached to it? 
185 A. Yes, sir. We can burn in such a torch kerosene or 

gasoline. I have seen such torches burn kerosene. ‘Torches 
of that: character have been made for forty years; what they call 
“English torch-burners.”. They burn kerosene, but not as satis- 
factorily as they will gasoline or turpentine. I know the fact that 
they were burning kerosene. ‘The difference between the two ts that 
while burning kerosene it will be dripping all the time and the un- 
consumed carbon will drop from the burner down to the floor, but 
in gasoline no carbon will drop at all; it would be all consumed. 


On his eross-examination the witness testified: 


(. Do vou mean to say that a torch such as you have deseribed, 
with a small cup to hold the fluid and a plate above it, heated by 
the ignition of the fluid below, and would be throwing off gas, ca.us- 
ing this flame, would be produced by burning kerosene” 

A. That is not a gas; it is only the oil being rarefied ; it is only 
a vapor, and it is not a gas until it is mixed in the mixing chamber. 
You are not burning gas; it is rarefied air—carbureted air. The 
ordinary torch sold in 1879 was for kerosene or gasoline. 

(). Wasn’t it for burning gasoline ? 

A. Was sold for burning gasoline or kerosene; we do not dis- 
criminate. 

(J. The ordinary gasoline torch sold in 1879 was adapted for burn- 
ing gasoline, wasn’t it? 

A. Yes, sir. 

(). The ordinary gasoline torch sold in 1879 was adapted for burn- 
ing either gasoline, naphtha, or benzine, wasn't it? 

A. Yes; made for those purposes 

(). In vour trade you don’t distinguish between gasoline, 
ISG) naphtha, or benzine, you say” 
A. No, sir; there is no difference. 

(. And ina torch of that description, a gasoline torch made 

187%, vou could burn either fluia” 
A. Yes, sir. 
(). Can you state any place where in 1879 a torch such as you 
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have described and sold as a gasoline torch was actually used for 
burning kerosene ? 

A. Outside our own factory I couldn’t say anything about it. In- 
side of our own factory there was no difference in construction In 
regard to a torch made to burn gasoline or a torch made to burn 
kerosene. 


On redirect examination he testified : 


The torches I have described as burning gasoline will burn ker- 
osene. I have tried them in our factory. We have sold altogether 
robably up to 1879 twenty thousand of them. 

bably up to 1879 twenty tl 1 of them 


On recross-examination he testified : 


I mean to say that in 1878 and 1879 we sold the same torches 
indiscriminately for gasoline and kerosene. 


James C. EASTMAN testified : 


I am an oil-refiner, refiner of petroleum oils, and have been such 
continuously for twenty-five years. 

To this witness the same hypothetical question was put as was 
put to the witnesses Parsons, Holly, and others on the part of the 
defendants, and the witness answered: “That would be a very hard 
question to answer.” 


187 Q. Could it have been beizine being there seven minutes 
and doing all this? 

A. I should doubt its being benzine. There is a vapor from kero- 
sene. If the barrel was tilted one side to get the fluid out of the 
barrel, as described, there would be a vapor which would ignite 
under certain circumstances. If it were benzine it would be apt to 
light immediately. I should think it would light before he got 
pouring it into the can. It is my opinion if it had been benzine it 
would have lighted immediately on handling that way. 


On cross-examination the witness testified : 


Benzine and gasoline are more inflammable than kerosene. The 
most inflammable of the fluid products under ordinary use is gaso- 
line, and benzine is not quite so inflammable, but they are both in- 
flammable and dangerous. 

Q. Under ordinary conditions the fumes that are given off by 
benzine and gasoline are not given off by kerosene ? 

A. Yes, sir; they are given off, but not in such quantities. ‘Take 
an open pail here in this court-room and fill it with gasoline or 
benzine it would give off vapor. It would ignite at a distance under 
certain conditions; it might ignite in pouring a pail full; it 
might ignite to the further end of this room ; under other conditions 
it might not ignite, perhaps, four or five feet away. It would ignite 
as soon as the light struck the vapor. I mean to say that an ordi- 
nary pail filled with kerosene would give off vapor that would ignite 
at a distance. 
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@. Under what conditions? 
188 A. Under conditions that you had alight sufficiently large 
to give the heat sufficient to set the vapor on fire. 

(). Supposing it is kerosene of 150 fire test” 

A. Well, 150 fire test will give off vapors that would ignite from 
a lantern burning or from a lamp burning at probably eighty or 
ninety degrees. 

Q. If you lit a match you could approach the pail of kerosene oil 
and apply the light and it would put it out, wouldn't it? 

A. Yes, sir. 

Q. Whereas if you approached the pail of gasoline the moment 
the light came in contact with the vapor it would be on fire? 

A. Yes, sir. 

Q. If you had an open pail filled with refined kerosene oil in this 
room and you had a glass stable lantern with an ordinary light at 
a distance of three or four feet, would there be any danger”? 

A. I don’t think there would, not if the pail stood there without 
agitating. The fire would have happened in the oil-room if it were 
benzine or gasoline. ‘The explosive part does not necessarily indi- 
‘ate benzine or gasoline. A blue flame sometimes arises from kero- 
sene. It would likely happen from gasoline or benzine. 

Q. And it would have the appearance of being swept by a broom ? 

A. Yes, sir. 

Q. So everything that happened would have happened if it was 
gasoline or benzine ? 

A. Yes, sir. 

(). The fact that the fluid was agitated is one of the things that 
makes you doubt but what it might have been kerosene oil ? 

A. Yes, sir. 

189 (). Because while the kerosene oil, unagitated, gives off a 

little vapor compared with gasoline and benzine, when you 
begin to agitate it violent!y the vapor would be increased. ‘That 
is so” 
A. Yes, sir. 
Q. Then another reason why you say you might doubt whether 
is gasoline or benzine is the length of time? 

A. Yes, sir. 

Q). ‘That is quite important, is it not ? 

A. I should judge it was. 

Q. The quicker it happened the more likely it would be to be gas- 
oline or benzine ” 

A. Yes, sir. 

(. Now, suppose instead of being seven minutes or twelve min- 
utes from the time that the man and the boys were seen to ge In by 
a person sitting on the piazza of the hotel looking at them to the 
time they came out was only a minute and a half, it would then be 
more likely to have been benzine or gasoline than if the interval 
was from seven to twelve minutes? 

A. I judge that it would. 

(). That makes quite a difference in the answer you give to the 
questions, doesn’t it? 

14—1 367 
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A. Yes, sir. 


On his redirect examination he testified : 


You are more apt to have an explosion when gasoline takes fire 
than you are from kerosene. The effect of that explosion would be 
pretty apt to destroy the building. I don’t think the boy who fell 
between the barrels would get out alive. If it were benzine I should 
doubt if any of them would get out alive. 

190 = By the Court: 

Q. You spoke some time ago about temperature at the place of 
contact, I think ? | 

A. Yes. 

(). Is not the temperature at the place of contact with a lighted 
match as high as 90 or 100 degrees always? 

A. Let me explain, if the court will; perhaps I can make it more 
to your usderstanding. You might take a mateh and hold it over 
a small cup of oil--just above the oil in the vapor that was rising— 
and that match would burn long enough to create heat enough to 

' set that vapor on fire, and the vapor on fire would create heat to set 
the oil on tire below it, whereas if vou took the match and lighted | 
itand immediately put it into the oil it would not be there suffi- | 
cient length of time to set the vapor on fire—that is, in putting it 
directly into the oil it would be put out before the heat was suffi- 
cient. I could not do that with gasoline. 


MIcHAEL JAcopss testified : 


I live in New York city; am a lawyer; was at Locust Grove in 
the suinmer of 1879; went there in the early part of July and was 
there up tothe time of the fire. There were nine of us in our family. 
‘There were over seventy guests in the hotel; the house was full. I 
was on the pavilion every day and evening. I saw how it was 
lighted. 1 had my attention particularly called to the subject—how 
the house and pavilion were lighted. I have talked with the 

Walkers on the subject of how the pavilion was lighted two 
191 or three times—the first time within two days after we came 

to the hotel and the last time a week before the fire. I know 
what a gasoline torch is—an instrument, with a reservoir or feeder 
to hold fluid, about six or eight inches in diameter, and a tube run- 
ning down about two or three feet along, and then an elbow about a - 
foot long, and at the place where the gas is to be burned a little cup 
with a stop-cock to turn on or off the fluid. 

(). Did you ever see any gasoline torches burned on that pavilion ? 

A. If you say torches, [ did not. I saw one torch experimented 
with on only one occasion. 

(). Did you ever see any such torches to light the payilion ? 

A. I didnot. [ did not see any torches on the pavilion except on 
this oceasion when | saw the experiment tried. 

(J. State how the pavilion was lighted. 

A. Every other part of the pavilion had a square box—a reflector, 4 


THE LIVERPOOL & LONDON & GLOBE INS, CO. 107 


rather—with a kerosene lamp inside. Perhaps two weeks before the 
fire additional lights were brought there. 

(). They were put up between the posts ? 

A. They were those conductor's lanterns. They were put up the 
latter part of July. I recollect shortly before these lanterns were 
put up being present at an occasion when something was said as to 
a deficiency or lack of light on the pavilion. ‘This conversation 
was on the pavilion. The conversation related to the subject of the 
insufficiency of lights on the pavilion. The experiment | spoke 
of—trying to light one of these torehes—was tried Just before dinner 

at the front part of the pavilion as you come up the side 
192 stairs; the side nearest the railroad track—the south. 
(). State what vou saw on that occasion. 

A. Mr. Walker was experimenting with a light. It was a light 
at the first post going upstairs on the railroad side of the pavilion, 
and Mr. Gunther and | had been sitting some little distanee off, and 
he came up and asked what he was doing—Mr. Gunther asked Mr. 
Walker what he was trying todo. Ile said he was trying to see 
whether this would burn. He (Gunther) says, “I don’t want that 
burned. I don’t want vou to burn that; that never has been burned. 
[ don’t want you to be experimenting with it atall. IT want you 
just to hang it up as it was.” So he did. Ife (Walker) said he 
didn’t have sufficient light. He wanted more light, and Mr. Gunther 
then brought out those conductor’s lamps, and told bim to put up 
some of them. They were enclosed in glass. On the afternoon of 
the fire | went to Coney Island. It was about five o’clock in the 
evening when | got there,and remained there until I saw the blaze. 
My attention was called to it justas I got through my dinner. I ate 
my dinner on the Coney Island pier,and I was reading my evening 
newspaper, The Telegram, and [ saw a big blaze. [I didn’t know 
what it was, and [ sat there probably some time. Some one told 
me it must be Locust Grove. | immediately burried down to the 
depot. It was all ablaze. It must have been about seven o'clock. 


GusTAV Brier in testified : 

193 lam a hotel-keeper. In 1879 [1 was a butcher. I reside 

at Bath. I supplied Waiker at the Locust Grove [lotel in 
IS79 with meats,: poultry, and provisions of all kinds. I was at the 
Locust Grove pavilion every day, more than ones 1. day some days; 
sometimes twice; some cays three times. Some weeks | was there 
every night and some weeks four or five nights out of tie week. | 
remember the 14th day of August, 1879, the day before the fire. 
On the 14th of August I drove up there in the morning and backed 
my wagon up to the kitchen, where | always back up, and there 
was a barrel of oil lving in front of me, where I generally backed up, 
and I got-off, pushed it out of the way—at least I didn’t, but [ had to 
push it one sideso I could get my meat, aud Lleft my breakfast meat 
there,and then leame back, | think, about ten oreleven o'clock, for the 
order for dinner. I did not see it then. I remember how that barrel 
was painted. It was a blue body with a white head, and 150° proof 
marked ou the head of it. [saw only one. It was located right in 
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front of the kitchen door, about a distance of five feet—that is, from 
the fence door; then there was five feet distance again between the 
fence and the kitchen door, and I was five feet away, where there 
was a walk raised made of boards, raised about a foot, which made 
it convenient for me to get at my meat from the wagon, and I always 
stood on this walk,so I had it easier cutting in my wagon. 

Q. If there had been a blue keg or half barrel on that occasion, 
was your attention so called to it that you would have seen it? 


Objected to. The court sustained the objection, and the plaintiffs 
excepted. 


Q. Did you see anything of a keg or half barrel on that 
194 occasion ? 

A. I did not. I know whata gasoline torch is; I have seen 
them burning about in different places; there was no such torches 
lighted in this pavilion. I saw the one they tried to light, [ think 
it was on Saturday before the fire, near the railroad track, fastened 
on atree. Thetorch was a piece of pipe about eighteen inches above 
the bowl, I guess, and eighteen inches below the bowl, with an arm 
to it, and a burner on the end of the arm. I saw that Schuschardt 
Was experimenting ortrying to burn it. Mr. Gunther was not there. 
I never saw anv such torch on the pavilion in 1879, burning there. 
I knew Schuschardt; he kept a cobbler’s shop at Bath, near the sta- 
tion; he had a bench in his shop, and in the window he had a few 
knick-knacks—cigar boxes I saw, and candy. I saw torches,such as | 
have described, at Sehuschardt’s. As nearas I can come to it, [ think 
it was the Wednesday before the fire. I think there were four, five, 
or six. 


On cross-examination he testified : 


This place where the kerosene oil barrel was — the usual place of 
delivery of goods. I had seen several other packages, but they were 
not all delivered at the same place. That was the place of delivery 
of most of the things. The day before the time I saw the kerosene 
barrel I didut see anything. nor the day before that. A day or two 
before that there was a couple hundred ears of corn there. 

(). There was nothing remarkable about the kerosene-oil barrel 

being there, was there ? 
195 A. There was; because it was in my way. 
(). Because it was in your way, that was the reason you 
noticed it ? 

A. Yes, sir. 

Q. Now,can you tell how many days before that you had particu- 
larly noticed anything that was there ? 

A. I can,on some occasions, remember other things that were 
there. ; | 

Q. But you can’t specify any day, can you? 

A. No; not exactly the day. When I saw Schuschardt experi- 

menting with that torch it was not on the pavilion; it Was in a tree. 
(). Mr. Bie rlin, if there was any experiment made by Mr. Walker 
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with one of these torches at the first post on the pavilion on the rail- 
road side when Mr. Gunther was present, you didn’t see it? 

A. There was none made on the pavilion while [ was there. | 
never saw any made on the pavilion. *The torch was filled on the 
pavilion. Schusechardt then took it off and hung it on a tree. 


Henry M. HaAvitanp testified : 

My business is that of book-keeper. In 1879 I was with Miller & 
Kastmead, 192 Water street. The business of Miller & Eastmead 
were lantern manufacturers. I knew Mr. Fowler; he is dead; he_ 
was a salesman. Mr. Miller had charge of the manufacturing up- 
stairs; he only eame down when he was called. I remember the 
occasion of the delivery of five gasoline torches from Locust Grove 

IIotel. I recollect the man who delivered them. (Mr. Rogen- 
196  kamp stood up, and the witness said: “That is the man, 

there is no question about that.”) He brought them in his 
Wagon. That is the only lot of torches that came from Locust Grove. 
Those torches were broken up. Mr. Gunther called, and under his 
direction they were broken up. After they were broken up they 
were thrown in a scrap barrel and sold for old material. | heard 
George Sumner testify on the other trial; thatisthe only time | ever 
saw him. I heard him testify about his delivering them. He was 
not the man that delivered them. 

On cross-examination he testified : 

All the torches I saw’delivered were delivered by Rogenkamp. _ | 
took them in my hands. I will not swear whether he put them in 
my hands or Mr. Fowler’s. We were both there at the time. I did 
not have anything todo with them until Mr. Gunther called. I sent 
them upstairs and left the order with Mr. Miller that Mr. Gunthe: 
would eall and give directions what to do with them. I saw them 
after they were broken up. They lay around there. I suppose | 
counted them at the time. I should say there was five or six. 


RoBperRT GRIMSHAW testified : 


I am a consulting engineer and scientific expert. I am familiar 
with the different fluids, the products of petroleum, and have been 
such fifteen years. My business has been very largely that of test- 

ing oils and materials for those who make and buy them. | 
197 have tested them forthe Standard Oil Company, the Vacuum 

Oil Company, and other large manufacturing companies. In 
the refining of crude oil there are a number of products that come 
over, and the exact boundary line between any two of those is not 
fixed by commercial custom or law. There is a kind of a general 
term that is used—for instance, benzine, gasoline, and naphtha. The 
first part that follows is regoline, which Is not used in every-day 
life; then gasoline; then C. B.,a naphtha; then kerosene, and lubri- 
cating oils. I have heard tie various experts on this trial testify in 
unswer to the questions put to ther Upon ar assumed state of facts. 
(). Now, if a barrel was tipped over to get the oil, and a pailfuil 
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was drawn from that, and that was discovered to be leaking, and 
then it was poured into another pail, and then poured into a can 
without any funnel, and during the time the light was taken from 
the sill and put close to the-fluid that was drawn—this in a room 
ten or twelve feet square and seven high—what, in your opinion, 
would that fluid be? 

A. That is a question that could not be answered ; it might be 
any one of a hundred different fluids. 

Q. What would have been the effect if it had been benzine? 

A. The case is not supposable for the reason I don’t think he 
would have got the first pail down. I don’t think he would have 
got as far as the seeond pail. If the light had been as close as that, 
there would ‘have been an explosion long before they got to the second 
pail. The effect would be to blow out the walls of the building. 

The three persons in there might have got out there alive, 
198 but I wouldn’t give much for the prospects of living long 
after. 

©. One of the boys testified that during the efforts to get out 
one of them was thrown between two barrels; that he got up and 
then went out. Do you think that — supposable case, under the 
circumstances, of his going out alive under those conditions ? 

A. Supposing that to be benzine he might have got blown in 
there aud wedged in. He couldn’t have been blown in and then 
blown out. The word kerosene is a very elastic expression; kero- 
sene means almost anything from very close to benzine up to some- 
thing that is very uard to set fire to. When marked “ 150 proof”. 
it ought to indicate the quality; it should doso. In my experience 
a great deal of oil that is sold at 150 is really not 150; it will flash 
clear down to 100, and even 90. Sometimes the law is evaded by 
giving 150 fire test instead of flash test; 150 flash test is higher than 
150 fire test, and oil may have a fire test of 150 and may flash below 
that. I have known kerosene fluid to ignite at 90, although the oil 
was nominally 110 to 120. 


On cross-examination he testified : 


[ have seen kerosene oil of an actual fire test of 150 degrees give 
off vapor at ninety, but not at the present temperature of this room. 
Ih ReEDERICK O. KeTcneum testified : 
ln iS79 I was in the oil business at No. 5 Cedar street. 1 was 
a member of the firm of Wilkin & Ketchum. I knew John 
199 =e. Walker, who was at the Locust Grove pavilion in 1879. 
He ordered of Mr. Wilkin some benzine and gave Mr. Wilkin 
directions as to the half barrel of benzine in my presence. He said 
he wanted a half barrel of benzine sent to Locust Grove. I saw the 
half barrel ; it was painted blue all over. On the nigitt of the fire 
[ had a conversation with John E. Walker. 
(). Where were you when you first saw the fire at Locust Grove ? 
A. I was at New Utrecht village; that is about a mile and a half, 
| sheuld judge, or two miles. It was between davlight and dark. 
[ drove down to Bath and walked over to Locust Grove from Bath. 
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IT saw Walker there. The fire was not out. T had a conversation 
with Walker in regard to benzine when | went there. 

(). What did Walker say to you about there being benzine on the 
premises ? : 


Objected to as immaterial and irrelevant and occurring after the 
fire. ‘The counsel for the plaintiffs stated that it was offered as a 
declaration of Walker in connection with the testimony given by 
the witness Morris on the part of the defendant, and also as a part 
of the res geste. The court sustained the objection, and the plaintiffs 
excepted. 


(On cross-examination he testified : 


[ think I was asked on the previous trial the color of this half 
barrel. I saw the half barrel; I saw it at Wilkin’s store. I had an 
office with Mr. Wilkin. We were not in business together. 
200 ~=[ had nothing to do with the sale of this half barrel of ben- 
zine. Lsimply happen to overhear. I merely saw the half 
barrel casually and did not examine it. I was at the store when it 
was delivered. I saw the barrel of kerosene that was blue, with 
white head. 
(). You have seen barrels of benzine marked, haven't you ? 
A. Yes, sir. 
(). Ordinarily they would be marked benzine ? 
A. Yes, sir. : 
(). That is quite common, isn’t it ? 
A. Yes, sir. 


By Mr. Smiri: 


(). But this one was not marked ” 
A. It was not marked. 


By Mr. Burner: 


(). Do you say that you judged because kerosene barrels ordi- 
narily are marked that this was marked, and if it is customary to 
mark half barrels of benzine and you say this was not marked, 
how do you reconcile that? 

A. It is not customary ; It is merely a matter of trade. 

(). It is sometimes done ? 

A. It is sometimes customary ; yes, sir. 


THomas Price testified : 


[ am a steamboat pilot: In the summer of 1579 1 was captain and 
pilot of Mr. Gunther’s boat named “ Bay Ridge.” | commenced 
with Mr. Gunther in the year 1576, when the pavilion was built. [| 
was in Mr. Gunther’s steam yacht. | was frequently on the pavilion. 
] was there sometimes when it was lighted up. I never saw gasoline 
torches there. I was on board of the Josephine when I first saw the 
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fire. [had left Locust Grove, going up the Narrows. The time 
201 ~—s to leave there was 6.50; it may have been in the neighbor- 
hood of seven o’clock. We were in the pilot-house when 
we discovered the smoke: saw black smoke: we could not see fire. 


CHarRLes P. BATEMAN testified : 


[am ablacksmith; I live at New Utrecht. In the summer of 
1879 I visited Locost Grove pavilion,in the evening, three or four 
times during the week. It was lighted by what they called railroad 
lanterns. I know what is known as a gasoline torch. I have seen 
them in many places on the island. [never saw any torches on the 
Locust Grove pavilion in the summer of 1879. I was about a 
quarter of a mile from the pavilion when the fire took place. | 
was in my father’s barn greasing my father’s carriage. [I had no 
lightthere. It was between sunset—twilight—not quite dark enough 
to light a light vet. When my attention was called to the fire the 
centre of the pavilion was all in a blaze. I went there; it took me 
about five minutes to get there. 


GEORGE A. GUNTHER testified : 

I am one of the plaintiffs in this action and son of the late Charles 
Godfrey Gunther and one of his executors. My mother is executrix. 
lii the summer of 1579 I was superintendent of the railroad and 
general manager. I knew the man called Schuschardt. He lived 

at Bath, near Benson’s Corner. Ile was a boot-maker, and I 
202 believe he had a little business—cigars. ‘The place was about 

half a mile from the Locust Grove Hotel. I had been on the 
pavilion there several times in the summer of 1879, but not often. 
I have seen torches they call gasoline torches. 1 never saw one at 
any time lighted on the pavilion. Ihave seen them lighted in the 
grove; that was in 1876 aud 1877. [ was not there atall in 1IS78S— 
that is, nights. I know Michael J. Hennessy. He called on me on 
a Sunday; I cannot fix the dates. At one of the first trials | had 
the facts in my diary, taken immediately after the conversation. The 
diary is not 17 existence. I stated definitely then, and that was cor- 
rect. If I stated at the last trial it was read to me from the trial 
before. I couldn’t remember: I think it was in December, 1880. 
When Hennessy called at my house my father was there and Archie 
Young, Jr., my brother-in-law. Ilennessy stated to my father that 
Walker wanted him to swear on the trial in the suit between 
Gunther and the insurance company that he had heard Gunther 
order benzine. HHesaid on the same occasion that Walker was going 
to get a good stake and he would divide with him. I can’t say the 
sum he was to get; he was to get something,and Walker was to get 
a thousand dollars. [ know Joseph Stehlein. I saw him after the 
fire in Montague street. We were walking down a street and we 
saw him, and my father wanted to know what Joe was here for. 
Father never spoke to Joe at that time, and | was on friendly terms 
with him, so 1 called him over and I spoke to him. He said he had 
a subpcena to come and tell what he knew about those gasoline 
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torches, or substantially that. I ean’t say exactly what le said. 1 

sald you know what was burned in them. He said. [| don't 
205 know what was burned inthem. He said he didn't know. 1 

know that LT asked him out and out whether he knew what 
was burned in them,and he said he didn’t know. | recollect where 
the gas-house was. I recollect where the dining-room was. ‘There 
Was a plazza over the windows. ‘There were about four acres, in- 
cluding the hotel and the property there. The whole plot contained 
twelve acres. There were thirty or forty trees. 1 never heard any- 
thing about benzine being burned there till after the fire. 


SamueL W. Fowrer, who having died, his testimony was read 
from the minutes of a former trial: 


[ was employed by Miller & Eastmead in the capacity of a sales- 
man, sales clerk, and shipping clerk in 1879. Lam in the same 
business now with them. ‘They were lantern manufacturers. There 
were delivered in 1879 from the Locust Grove Hotel some five or 
six torches; Iam sure five. They were gasoline torches. They 
were broken up. Mr.Gunther directed them to be broken up and 
destroyed. I saw the man who delivered them. I received them. | 
saw the nan who was examined here by the name of George Sum- 
ner. Ile was not the man who delivered them. [am very positive 
of it. The man who delivered them was a man employed by Mr. 
Gunther, and drove his wagon or cart. Ile drove them alone ina 
wagon, and jumped out and brought them in. I knew the man 
very well or did at the time. He used to come there to buy goods 
for Mr. Gunther on the railroad and take them away, and | became 
familiar with his countenance. | never saw that man Sumner in any 
connection with those torches, and I never had anything to do with 
him. 


204 CHARLES NEVILLE Crozier testified: 


| am the almoner of the St. George Society of New York. I re- 
sided, in the summer of IS79, at Unionville, near Locust Grove. 
During the months of July and August | was frequently in the 
Locust Grove pavilion. I was very well acquainted with the late 
Mr. Gunther. I saw liglits there. I did not see any torches; I saw 
colored lanterns. When the fire took place at the Locust Grove 
pavilion | was just coming in with my boat. [ was on the plazza 
of my cottage, and one of the fishermen on the beach told me the 
pavilion was on fire, so [ went up there, having friends at the hotel. 
I could get there in three or four minutes. When I arrived there 
it seemed to be in full blaze. It certainly was more light than 


dark. 


CHARLES A. Morris testified : 


I am a clerk in the employ of the board of health of the town of 
Gravesend. In July and August, 1579, 1 was ticket agent of the rail- 
road and was frequently on the pavilion at all times tll as late as nine 

15—1367 
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or ten o'clock every night. I had occasion to see what lights were 
there. There were no gasoline torches—none that | could ae 
know what gasoline torches are: have seen them burn at other 
places. <At the time of the fire at Locust Grove I was on my way 
to Coney Island from the pavilion, I was on the train. It was 
shortly after seven o’clock. I don’t know how light that was. 


IO ANDREW G. Cropsrey testified : 


I am a lawyer by profession ; schoo! commissioner by occupation, 
of Kings county. I was justice of the peace in 1879. I was justice 


of the peace, from the beginning of 1874 until the close of 1582, of 


the town of New Utrecht. I was the nearest justice of the peace to 
Locust Grove. As such justice I was ex officio coroner in certain 
cases. I acted as coroner during the inquest held over the bodies 
that were burned at the Locust Grove tire. I knew Mr. Gunther, 
the former plaintiff in this action; never employed by him in any 
way. | knew Michael J. Hennessy. He was sworn on the inquest, 
and I reduced his testimony to writing. 

(). Do you recollect his testifying before vou in these words: “I 
will swear that Walker had no gasoline about the premises, nor did 
he have any lamps for its use? 

A. He did so testify and I reduced it to writing. 


Viaintiffs’ counsel concedes that the testimony was never signed 
by Hennessy. 

Jacob Constine was also sworn before me, as coroner, as a witness 
on that occasion. I reduced his testimony to writing. It was read 
to him and he signed it. He was sworn before he signed it in the 
regular way. All the witnesses were sworn before they were exam- 
ined that they would true answers make to all questions put to 
them; Marmion also. I understood his name to be Marion. He is 
the same young man that was here. 


The counsel for the defendant stated that no question is made as 

to the testimony of Constine or Marmion as taken at the in- 

20 quest and reduced to writing by the coroner and signed by 
them with their name or mark. 


His deposition was then read in evidence, and is as follows: 


James Marton, being duly sworn and examined, testifies: 


| reside at No. 188 Amity street, in the city of Brooklyn, with Mr. 
er, | have worked at Bath Park since 4th July last. I recollect 
‘ire at Lucust Grove; was there. I went there with Constine. 
cashier of Bath Park in my presence told Constine to go to 
.s for five gallons of oil. We went up there to F urnell’s ; 
Park folks used gasoline. I understood I was going for gaso- 
amen Mr. Furnell for five gallons of oil. Furnell “said 
»to spare. We then went to Locust Grove. I did not 
ear the rea, between Constine and Walker; heard Walker 
ee. scouschardt hot to take any light with him. Schuschardt did 
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take a light with him. We went down in the cellar; cannot tell 
what kind of a floor it had. Schuschardt took the lantern in with 
him and began to pour the oil from the barrel first into one of our 
pails. Wehad common water pails; no covers. Schuschardt drew 
the oil from the barrel by turning the barrel down on its side. He 
did not have to turn the barrel over very far to make the oil run 
out. The barrel had a piece of gas-pipe stuck int» it for a faucet or 
tube. When we found one pail leaking Schuschardt poured the oil 
into a square oil can. In pouring the oil some ran out of pail 
through the leaks and other spilled out while pouring from pail to 

can. I noticed fire coming up to my face; began on the floor ; 
207 can’t say whether near the barrel or lamp. The lamp was 

about ten feet from the barrel. Then Schuschardt hollowed 
fire and ran out, and that is the last I ever saw of him. My coat 
was on fire, and I laid in the sand and put it out. When I went 
into this room I noticed two barrels. I can’t say that | noticed any 
particular difference in their size; paid no attention; think they 
were both blue; noticed nothing peculiar to the smell. These two 
barrels were about five or six seet apart; noticed no name or mark 
on either. I saw Schuschardt outside of the building when he hol- 
lowed fire; cannot say how long I had been in there before the fire 
started; should say about ten minutes. That is the nearest I can 
get to the time. 

By Juror: Remember Constine telling Schuschardt to keep the 
light away. Constine did not give any reason. When I first saw 
fire was near the barrels; can’t say which way oil ran; lamp— 
closed lamp. It sat on the floor; can’t say how much leaked ont; 
pail about three-quarters filled when leak discovered. Most of it 
went on the floor; not all. Schuschardt said nothing when he saw 
the oil scattered over the floor. I know the difference between a 
keg and a barrel; think the oil was drawn from a barrel; did not 
notice anything that looked like a small keg. Sechuschardt did not 
spill any more oil than he could help. Ile had a piece of an iron 
pipe. We had no funnel. When he found leak he poured from 
pailinto can. This can had but small neck, about one inch in 
diameter; had no funnel. The barrel had this piece of gas-pipe 

without any stop to it, and the oil flow was stopped by turn- 
208 ing the barrel back on its head. JI am sure that the first oi! 

drawn was taken from this barrel. The good pail—the tight 
one—I had. That was filled first. and from the barrel, and handed 
to me by Schuschardt, because I know | had it in my hand holding 
it from the floor when the fire broke out. IT must have dropped it; 
[ was frightened. I was between the lamp andthe door. ‘The lamp 
was inside the door, about six or eight feet inside. The barrel where 
the oil was drawn was about. ten feet from the lamp. When I re- 
ceived the pail filled and stood in the doorway, Inside, as soon as | 
noticed the fire, Schuschardt sprang past me and ran out. Con- 
stine and I got out together, as near as | can make it out. TI did 
not go anywhere near the lamp with my pail of oil. [ know I did 
hot drop any oll. After Constine handed me the pti | stood look- 
ing out the door with my back to Schuschardt and Constine. I 
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mean to say that the pail I had was first filled, and then before Con- 
stine handed the filled pail to me Schuschardt began filling the 
leaky pail and had to pour it in the can. I know | had the pail 
full when the fire broke out and saw the filling of the other pail ; 

heard no noise except kind of sissing noise or explosion ; Saw kind 


of a flash run all over the floor; swept the floor. 
wn 
JAMES x MARION. 


Sahn 


A.G. C. J., Coroner. 


On cross-examination the witness Crorsry testified : 


I began summoning the jury about two o'clock in the afternoon 

of the 16th August, 1879, and began proceedings about six 

209 = o’clock. Hennessy was the first witness called. We had asked 

some questions of Walker before Hennessy’s testimony was 

taken down. I put the questions to Mr. Hennessy and his testi- 

mony isin my handwriting. I did not write down the questions 

put and the answers given. I took the testimony In narrative form. 

I took the testimony in the same manner that | took testimony on 
trials at special sessions. That was my habit. 

Q. Now, Mr. Cropsey, in these words you say Hennessy swore to : 
“T will swear that Mr. Walker had no gasoline about the premises, 
nor did he have any lamps for its use.” Was that in answer to a 
question that you put? 

A. Yes, sir. The question was what Mr. Walker had there, if he 
had any gasoline there. 

(). liow came you to put that que sien ? 

A. The night of the fire I heard some one shout, “ Look out for the 
gasoline tank,” and that was the reason I put the question. At that 
time there had been no evidence before me at that inquest about a 
half barrel of benzine there. I never heard of it at that time. | 
had not benzine in my mind when I asked the question. 

And when did you first hear about a half barrel of benzine 
having been bought by Walker and delivered at the Locust Grove 
Hotel on the 15th of August, 1879 ? 

A. It was on tie day after the inquest adjourned, at which Hen- 
nessy and Walker failed to appear, and [inquired myself. I wanted 
him back; I wanted to examine him more about the fire and upon 
the whole subject. 

Q. In how many trials have you been engaged in assisting 
210 ‘the plaintiffs’ counsel ? 
A. The trial last year and this one. ‘These two trials. 


On redirect examination he testified : 


I was so engaged on the trial about a year and a half after Mr. 
serio death. He died in 1885, and I was first here in 1887. 

(). Prior to that time you had not been here? 

N Never had any dealings with the gentleman’in any sh: ape or 
form nor with his family. 


~4, 
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CHARLES G. KING testified : 


In the sammer of 18791 was purser of the steamboat “ Bay Ridge.” 
fam notin any employment now. The “Bay Ridge” ran from 
New York to Locust Grove. I took my meals at the Locust Grove 
Hotel. I was on the pavilion every night and every day. ‘The pa- 
Vilion was lighted with lamps. They had one large lamp; it used 
to be a head-light for an engine. The other lamps were reflecting 
lamps. I know what a gasoline torch is. I did not see any one on 
the pavilion in thesummerof 1879. I was in the dining-room when 
the fire broke out. There was no light in the dining-room. 1 was 
eating without any lamp-light. There is a piazza over the dining- 
room. ‘The fire took place about seven o'clock ; about two or three 
minutes after seven; between six and seven. I was quite often in 

the oil-room. I don’t know. I don’t think I was there the 
211 ~=day ofthe fire. I think I was there the day before. I used to 

keep things belonging to the boat there. Ojl and stuff like 
that we used on the boat we kept there; take it from the barrels and 
take it down to the boat in cans. ‘The last time I was there there 
were two or three that day. There never were more than two or 
three barrels there. [ never saw a keg or half barrel there. I knew 
aman by the name of Schuschardt. I knew where he lived. It 
was about half a mile from Locust Grove. He kept a shoe store and 
had little notions there. A women used to attend it. Ile kept to- 
bacco and candy, something like that. Ile had a couple of torches 
with a large oval and pipe to it and underneath a stop-cock ; regu- 
lar torches. 


On cross-examination he testified : 

| saw those torches in front of Sehuschardt’s place when I was 
going to Bath. I used to go up there every night. [ don’t remem- 
ber whether he had them there in 1878S. [don’t know whether ] 
have been asked about these torches before. I think I was asked 
the question. 

(). You think that he had a couple of torches in front of his place 
In 1879? 

A. I know he had, sir. I saw them hanging there, that is all. | 
saw them every night when I would go to Bath. 

(). All through the summer’? 

A. Yes; before the 4th of ‘nly. I never went down there before 
June. 


212 Josepn KE. Morris testified : 

[fam a policeman. I was constable of the town of Gravesend. I 
used to be on the pavilion of the Locust Grove Hotel in the evenings 
in July and August, 1S79. - I Knew how the pavilion was lighted. 
It was lit with kerosene lamps—square lainps. [I know what a gaso- 
line toreh is. I never saw one atthe hotelor pavilion. I have seen 
them elsewhere. When the fire broke out | was on the stoop at 
Pavolia, at Coney Island. I was quite a way off. The first I saw 
of it my attention was called by some one, who said there was a 
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smoke there and asked me if it wasn’t a fire. It was about fifteen 
minutes after sundown. 


On cross-examination he testified : 
I had nothing to do with lighting the pavilion. 
Plaintiffs rest. 


Lorrie SMART was called on the part of the defendant and tes- 
tified : 

I knew Mr. Schuschardt and his wife. I was his sister-in-law. 
Mrs. Schuschardt died February 18, 1879. Up to and before her 
death she kept a little candy store. After her death it was given 
up. There was a butcher shop came into it then. That continued 

three vears. After that it was idle, except Mr. Schuschardt 
2138 ~=moved his earpenter’s tools and things up to a room and car- 

ried on a little business himself during the hours of day, while 
at the evenings he was up to Locust Grove. He was a cobbler. 


()n cross-examination she testified: 


Schuschardt had a daughter. She was living the last time I heard 
from her. At present she should be very near eighteen years old. 
The butcher shop was given up in March. After that he did not 
keep a little store. Ile kept a cobbler place there and he kept it 
there up to the time of his death. There was a few jars around the 
store. I suppose those were the leavings of what he had when he 
kept the candy store, or, at least, when she kept it. I lived within 
a block or a block and a half of the place. I was there nearly every 
day. I never seen any torches around the place. 


JOSEPH STEHLEIN recalled, and testified : 


I heard the witness King say he had seen torches in front of Schu- 
schardt’s house in 1879. Schuschardt owned the house he lived in. 
lam familiar with the premises and were in 1879. I passed there 
every day several times, day and night—in the evenings. He never 
had any burning lights. They had no candy business in 1879; 
they had a candy business there in the spring of 1879. Mr. Crum- 


met carried on a butcher’s establishment there in the spring-of 


1879. He was there about three months and he went away the lat- 
ter partof March or first of April; something likethat. After 

214 that Schuschardt did cobbling, fixing old shoes, whatever he 
could get hold of. 


Testimony closed. 


The counsel for the defendant then asked the court to direct the 
jury to find a verdict in favor of the defendant on the greund that 
as the established cause of the fire was the drawing, in the oil-room 
of the insured premises about dusk, in the vicinity of a lighted 
lamp, ofa fluid product of petroleum under the circumstances shown 
by the evidence, not for tilling lamps on the insured premises, but 
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for another and different purpose, this of itself and irrespective of 
other questions in the case constitutes a violation of the several con- 
tracts of insurance In force at the time of the fire as contained in the 
policies, respectively, thereby rendering the said policies and each 
of them void and defeating the right of the plaintiffs to recover in 
this action ; and asaseparate motion the defendant’s counsel asked 
for the direction of a verdict in favor of the defendant upon the 
whole case in respect to both policies. (The counsel for the plaintt!) 

opposes both motions.) 

The plaintiffs’ counsel requests the court to submit to the jury 
whether there was any naphtha, gasoline, or benzine on the insured 
premises at the time of the fire. 

The court denied the plaintiffs’ motion, and the plaintiffs’ counsel 

excepted. 
215 The counsel for the plaintiffs also requests the court to sub- 
mit to the jury whether the fluid which was drawn from a 
barrel in the oil-room at the time of the fire was so drawn in the 
presence of a lighted lamp. 

The counsel for the plaintiffs states that the last request is upon 
the ground that the testimony of the witnesses upon that subject is 
of such a character that the jury would be justified in rejecting their 
testimony as incredible. 

The court also denied said requests, and the plaintiffs’ counsel ex- 
cepted. 

The court thereupon granted the requests and motion made by 
the counsel for the defendant on the grounds stated in the opinion 
heretofore rendered in this case, as set forth at page 501, vol. 54, of the 
federal Reporter, and directed the jury to tind a verdict for the de- 
fendant. 

To the rulings of the court upon the requests of the defendant's 
eounsel and directing a verdict for the defendant the counsel for the 
plaintiffs as to each of them duly excepted. The jury, under the 
direction of the court, thereupon rendered a verdict in favor of the 
defendant ; to which direction the plaintiffs excepted. 

And inasmuch asthe matters aforesaid do not appear upon the 
record or otherwise than by this bill of exceptions, on the prayer of 
the said plaintiffs, by their counsel, the said Judge has settled and 
allowed as of the term when the said cause was tried, to wit, the 
November term, A. D. 18858, and thereupon the said judge has 
signed the same with his hand as of the Zlst of November A. D. 
1SSS. 

ke. HENRY LACOMBE, 


216 Uwyirep States Crrevir Coury, | 
Lastern District of N w York, } 


ae: 


|, B: Lincoln Benedict, clerk of the cireuit court of the United 
States for the eastern district of New York, in the second circuit, do 
hereby certify that the foregoing pages, numbered from 4@ to m and 
from 1 to 215, inclusive, contain a true and complete transeript of 
the record and proceedings had in said court in the case of Amelia 
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Augusta Gunther, as executrix, and George A. Gunther, as executor, 
of the last will and testament of Charles Godfrey Gunther, deceased, 
vs. The Liverpool and London and Globe Insurance Company 
the same remain of record and on file in wy office. 
In testimony whereof I have caused the 
The Seal of the seal of the said court to be hereunto affixed 
Circuit Court, East- this Sth day of October, in the year of our 
ern District of New Lord one thousand eight hundred and eighty- 
York. nine, and of the Independence of the United 
States the 114th. 
Bb. LINCOLN BENEDICT, Clerk. 


217 Uwitrep Srates oF AMERICA, 8s: 


The President of the United States of America to the judges of the 
circuit court of the United States for the eastern district of New 
York, Greeting : i 
Because in the record and proceedings, as also in the rendition of 

the judgment of a plea which is in the said circuit court, before you 

or some of you, between Amelia A. Gunther and George A. Gun- 

ther, as executors and trustees of the last will and testament of C. 

Godirey Gunther, deceased, plaintiffs, and ‘The Liverpool and Lon- 

don and Globe Insuranee Company, defendant, a manifest error hath 

happened, to the great damage of the said Amelia A. Gunther and 

George A. Gunther, as such executors,as is said and appears by 

their complaint, we, being willing that such error, if any hath been, 

should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the justices of the Supreme Court of the United 

States, at the Capitol, in the city of Washington, together with this 

writ, so that you have the same at the said place, before the justices 

aforesaid, on the second Monday of October next. that, the record 
and proceedings aforesaid being inspected, the said justices of the 

Supreme Court may cause further to be done therein to correct that 

error what of right and according to the law and custom of the 

United States ought to be done. 

Witness the Honorable Melville W. Fuller 
The Seal of the Chief Justice of the Supreme Court of the 

Circuit Court, East- United States, this 28th day of August, in the 

ern District of New year of our Lord one thousand eight hundred 


York. and eighty-nine, and of the Independence of 
the United States the one hundred and four- 
teenth. . 


B. LINCOLN BENEDICT, 
Clerk of the Cireuit Court of the United States of America 
for the Lastern District of New York, in the Second Curent. 


The foregoing writ is hereby allowed. 


Kk. HENRY LACOMBE. 
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States. Amelia A. Gunther and George A. Gunther, as exce- 
utors, &e., of C. Godfrey Gunther, dee’d, plaintiffs in error, vs. The 
Liverpool and London and Globe Insurance Company, defendant in 
error. Writof error. C. Bainbridge Smith, attorney for plaintiffs 
in error, 94 Liberty street, N. Y. city. Service of a copy of the 
within writ of error is hereby admitted this 29th day of August, 
1889. Butler, Stillman, & Hubbard, attorneys for defendant in 
error. Filed August 28th, 1889. 


Unirep STatres OF AMERICA, ee 
Southern Lristrict of New York, j jue 


I, John A. Shields, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 
— to —, inclusive, contain a true and complete transcript of the 


record and proceedings had in said court in the cause of ’ 
plaintiff in error, against , defendant in error, as the same 


remain of record and on file in said office. 
In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 


trict of New York, in the second circuit, this — day of in the 

year of our Lord one thousand eight hundred and eighty- —, and of 

the Independence of the United States the one hundred and —. 
—— ——, Clerk. 
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218 The United States of America to the Liverpool and London and 
Globe Insurance Company, defendant in error, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
eastern district of New York, wherein Amelia A. Gunther and George 
A. Gunther, as executors of the last will and testament of Charles 
Godfrey Gunther, deceased, are plaintif!s in error and you are de- 
fendant in error, to show cause, if any there be, why judgment ren- 
dered against said plaintiffs in error, as in said writ of error men 
tioned, should not be corrected and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 25th day of August, in the 


vear of our Lord one thousand eight hundred and eighty-nine. 
E. HENRY LACOMBE. 


219 Seeagage ee X'd. 4-501. Supreme Court of the United 
States. Amelia A. Gunther and George A. Gunther, as ex- 

ecutors of the last will and testament of C. Godfrey Gunther, de- 

ceased, plaintiffs in error, ag’st The Liverpool and London and Globe 

Insurance Company, defendant in error. Citation. C. Bainbridgs 
16—1567 


122 AMELIA A. GUNTHER ET AL., &¢., VS. 


Smith, attorney for plaintiffs in error, 94 Liberty St., N. Y. city. 
Service of a copy of the within citation is hereby admitied this 29th 
day of August, 1889. Butler, Stillman & Hubbard, att’ys — def’ts in 
error. Issued August 25, 1559. 


220 United States Supreme Court. 


Ametia A. GunruerR and Georce A. GUNTHER, as Executors of) 
the Last Will and Testament of Charles Godfrey Gunther, De- 
ceased, Plaintiffs in Error, 

ag’ st 
THe Liverpoo, AND LONDON AND GLOBE INSURANCE COMPANY, 
Defendant in Error. 


Afterwards, to wit, on the second Monday of October term, 1889, 
before the justices of the said court, at the Capitol, in Washington, 
come the said plaintiffs in error, by C. Bainbridge Smith, their at- 
torney, and say on the record and proceedings aforesaid there is 
manifest error, in this, to wit: 

1. That there was error in directing a verdict for the defendant. 

2. That there was error in not submitting to the jury, as requested, 
the question whether there was any nap-tha, gasoline, or benzine on 
the insured premises at the time of the fire. 

3. That there was error in not submitting to the jury, as requested, 

the question whether the fluid which was drawn from a barrel 
221 inthe oil-room at the time of the fire was so drawn in the 
presence of a lighted lamp. 

4. That there was error in not submitting to the jury, as requested, 
that the testimony of the witnesses as to the drawing of said fluid in 
the presence of a lighted lamp is of such a character that the jury 
would be justified in rejecting their testimony as incredible. 

5. The plaintiffs in error further assign for error the several plead- 
ings, admission of testimony and refusal to admit testimony, and 
the direction of the court which were by them made grounds of 
exceptions, as by the bill of exceptions in this record appears. 

And the said plaintiffs pray that the judgment aforesaid for the 
errors aforesaid and other errors in the record and proceedings afore- 
said may be reversed, annulled,and altogether held for naught, and 
that said plaintifls may be restored to all things which they have 
lost by occasion of said judgment. 


C. BAINBRIDGE SMITH, 
Attorney for Plaintifis in Frror. 


222 [Endorsed:] X’d. 4-501. Supreme Court. Amelia A. 

Gunther and George A. Gunther, as executors of the last will 
aud testament of Charles Godfrey Gunther, deceased, plaintiffs in 
error, ag’st The Liverpool and London and Globe Insurance Com- 
pany, defendant in error. Assignment of errors. C. Bainbridge 
Smith, attorney for plaintiffs in error. Service of a copy of the 
Within assignment of errors is hereby admitted this 29th day of 
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August, 1889. Butler, Stillman & Hubbard, att’ys for def’t in error. 
Filed August 28, 1889. 

[Endorsed:] U.S. Supreme Court. Amelia A. Gunther, execu- 
trix, &c., & ano., vs. The Liverpool and London and Globe Insurance 
Co. Record. 


Endorsed on cover: E. New York C.C. U.S. No. 1867. Amelia 
A. Gunther and George A. Gunther, as executors and trustees of the 
last will and testament of C. Godfrey Gunther, deceased, plaintiffs 
S ry ° ‘ ‘ ’ 
in error, vs. The Liverpool & London & Globe Insurance Company. 
Filed October 15, 1889. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1889. 


No. 1367. 


AMELIA A. GUNTHER AND GEORGE A. GUNTHER, EXECU- 
TORS OF CHARLES GODFREY GUNTHER, DECEASED. 
PLAINTIFFS IN ERROR. 


Us . 


THE LIVERPOOL & LONDON & GLOBE INSURANCE COM- 
PANY, DEFENDANT IN ERROR. 


MOTION PAPERS TO ADVANCE CASE. 


C, BAINBRIDGE SMITH, 
Attorney for Plaintiffs in Error. 


BUTLER, STILLMAN & HUBBARD, 


Attorneys for Defendant in Error. 


Evening Post Job Print. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, i889. 
No. 1367. 


AMELIA A. GUNTHER AND GEORGE A. GUNTHER, 
EXECUTRIX AND EXECUTOR, &C., OF CHARLES 
GODFREY GUNTHER, DECEASED, 
PLAINTIFFS IN ERROR, 


against 


THE LIVERPOOL & LONDON & GLOBE INSURANCE 
COMPANY, DEFENDANT IN ERROR. 


Gentlemen: Please take notice that on the annexed petition, 
and on the record and proceedings on file with the Clerk of this 
Court, a motion will be made on the part of the plaintiffs in 
error before the United States Supreme Court, to be held at the 
Capitol in the City of Washington, on Monday, the z8th day of 
October, 1889, at the opening of the Court on that day, or as 
soon thereafter as counsel can be heard, that this case be ad- 
vanced on the calendar and set down for argument on a certain 
day to be named by the Court, or for such other order or relief 
as to the Court shall seem meet. 

New York, October 18, 188%). 

Yours, &¢., 
C’, BAINBRIDGE SMITH, 
Atty. for Plaintiffs in Error. 


To Messrs. BUTLER, STILLMAN & HUBBARD, 
Attorneys for Defendant in Error. 


SUPREME COURT OF THE UNITED STATES. 
Ocroner Term, 1889. 


No. 1367. 


AMELIA A. GUNTHER AND GEORGE A. GUNTHER, 
IXECUTRIX AND EXECUTOR, &C., OF CHARLES 
GODFREY GUNTHER, DECEASED, 
PLAINTIFFS IN ERROR, 
against 


THE LIVERPOOL & LONDON & GLOBE INSURANCE 
COMPANY, DEFENDANT IN ERROR. 


The petition of Amelia A. Gunther and George A. Gunther, 
the executrix and executor, &c., plaintiffs in error, respectfully 
shows to this Court: 

That this action was commenced by Charles Godfrey Gunther 
against the defendant, The Liverpool & London & Globe Insur- 
ance Company, on the 22d day of December, 1879, in the 
Supreme Court of the State of New York. 

That the cause was duly removed by petition on the part of 
the said defendant to the Circuit Court of the United States for 
the Eastern District of New York on or about the 7th of April, 
1880, 

That the action was brought on two policies of insurance is- 
sued by the defendant to the said Charles Godfrey Gunther; one 
policy was for $20,000 on the two-story hotel situated on 
Gravesend Bay at Bath, Long Island, and the other policy was 
for $8,500 on furniture, wines, provisions, horses in the said 
building and stables. There was a total loss of all the property, 
and judgment was demanded for said sums and interest. 

That the said plaintiff, Charles Godfrey Gunther, on the 25d 
day of November, 1881, recovered judgment in said action 
against the said defendant for the sum of 829,977.38, and by a 
writ of error to this Court the cause was argued and decided’ by 
this Court on its merits during the October Term of this Court 
in the year 1585, and the said judgment was reversed and the 
cause remanded with directions to the Court below to grant a 
new trial. The said case is reported in the 116 U. S. R., 113. 

That before the argument of said cause in this Court on said 
writ of error the said Charles Godfrey Gunther departed this 
life and his executors, the above-named plaintiffs in error, were 
duly substituted in his place and stead. 

That in the month of February, 188s, the action was tried 
before Hon. E. Henry Lacombe, Circuit Judge, and the jury 
rendered a verdict for the plaintiffs. That atterward and on 
the 17th day of March, 188s, the said Judge set aside the ver- 
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dict and ordered a new trial. The case is reported in the 34 
Federal R., p. 501. 

That on the 21st day of November, I s8, the cause was again 
tried before the same judge, and on the close of all the testi- 
mony the counsel for defendant moved that the Court direct a 
verdict for the defendant, which motion was granted by the 
Court on the grounds set forth in his opinion in said 34 Federa! 
Reporter, p. 501, to which the plaintiffs excepted and judgment 
was duly entered in favor of the defendant. 

The testimony on all of said trials was substantially the 
same, 

The cause now comes before this Court by writ of error to 
the said Cireuit Court of the United States for the Eastern 
District of New York to review the last mentioned judgment. 

Your petitioners allege on information and belief that the said 
case has been duly docketed and is No. 1367 on the present 
calendar of this Court. 

That the estate of the said Charles Godfrey Gunther, deceased, 
cannot be settled or closed until the determination of this 
action. 

And your petitioners pray that inasmuch as the case has once 
been adjudicated by this Court upon the merits that an order 
be made advancing the same on the present calendar to an early 
day to be named by the Court. 

New York, October 18, 188%. 

C. BAINBRIDGE SMITH, 
Atty. for Petitioners and Plaintiffs in Error. 


STATE OF NEW YORK, Ria, 
City and County of New York, ) >’ 

C. BAINBRIDGE SMITH, being duly sworn, says that he is the 
attorney for the plaintiffs in error in this action; that the fore- 
going petition is true to his own knowledge, except as to those 
matters therein stated to be alleged on information and belief, 
and as to those matters he believes it to be true. 

Sworn to before me this [sth / (". BAINBRIDGE SMITH. 
day of October, 1889. \ 
ERNEST WHARTON SCHENCK, 
Notary Publie (15), 
Nm. Fe GR 


Admission aud Statement of Atlorney for Defendant in Error. 


We admit due service this day of the foregoing motion papers 
and concur in the motion, provided that the case be not as- 
signed for any day earlier than thirty days after the printed 
record shall be received by us. 

Dated New York, October 18, 188). 

BUTLER, STILLMAN & HUBBARD, 
Attorneys for Defendant in Error. 
Wa. ALLEN BUTLER, 
Of Counsel. 
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SUPREME COURT OF THE UMTED STATES 


No. 1,367. 


— —_ 


AMELIA A. GUNTHER and GEORGE A. GUN- 
THER, Executors and Trustees of CHARLES 
GODFREY GUNTHER, deceased, 


Plauntifis in Error, 
vs. 


THE LIVERPOOL AND LONDON AND GLOBE 
INSURANCE COMPANY. 


BRIEF FOR DEFENDANT IN ERROR. 


BUTLER, STILLMAN & HUBBARD, 


Attorneys for Defendant in Error. 


WILLIAM ALLEN BUTLER, 


OF Counsel. 


Evening Post Job Print, New York. 
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' Supreme Comt of the alnited States. 


OCTOBER ‘TERM, 1889. 


No. 1367. 


AMELIA A. GUNTHER and 
GEORGE A. GUNTHER, as Ex- 
ecutors and Trustees of the 
Last Will and Testament of 
C. Godfrey Gunther, de- 
ceased, | 

Plaintiffs tn Error, 


VS. 


THE LIVERPOOL AND LONDON 
AND GLOBE INSURANCE Com- 
PANY, 

Defendant in Error. 


~~ ee 


BRIEF FOR DEFENDANT IN ERROR, 


Siatement of the Case, 


This cause comes before this Court on a writ of error to 
; the Circuit Court of the United States for the Eastern 
District of New York, to review a judgment entered in 
favor of the defendant below upon a verdict directed by 
the Court at the trial. 
Writ of Error and Assiqguments of Error, 
Rec. fols. 217, 230, 221. 


The action was originally commenced, December 22, 


2 


187, in the Supreme Court of the State of New York, in 
and for the County of Kings, by Charles Godfrey Gunther as 
plaintiff against the Liverpool and London and Globe In- 
surance Company, a foreign corporation, organized under 
the laws of Great Britain and Ireland, to recover an al- 
leged loss under two policies of insurance against fire 
‘issued by the defendant corporation upon the property of 
the plaintiff, known as the Locust Grove Hotel, situated 
at Gravesend, Bath, Kings County, Long Island, and 

destroyed by fire August 15, 1879. 
The action was duly removed into the Circuit Court of 
the United States for the Southern District of New York. 
See Petition, Bound and Order for Removal, 

Rec., pp. 1-6. 


The ComPLAINT alleged the issuing by the defendant of 
two policies, dated respectively November 16, 1877, one 
(numbered 2,255,926) being for 820,000 on the hotel build- 
ing, with frame kitchen and frame pavilion adjoining: 
$1,000 on the two-story frame stable, and $200 on the 
frame bathing-houses, and 8100 on the frame out- houses, 
in all, $21,300; and the other (numbered 2,255,927) for 
$8,500 on the hotel furniture, wines, horses, carriages, 
&e., and that both said policies were duly continued in 
force until August 15, IS7%, when a fire occurred causing 
a total destruction of the insured premises and property. 
The complaint alleged performance by the plaintiff of the 
conditions of the policies, due proof of loss, demand and 
refusal of payment, and prayed judgment against the 
defendant for $29,800, the total amount of the two several 
policies of insurance, with interest from August 16, 1879, 
and costs. 

Complaint, fols. 2-s. 


The ANSWER of the defendant, as amended by leave of 
the Court (see order granting leave to amend, fols. 9, 10), 
admitted the issuing of the several policies alleged in the 
Complaint and the happening of the fireas therein alleged, 
denied the allegations of performance by plaintiff of the 
conditions of the policies, and then set up in substance 
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that the fire originated and was caused by a breach of the 
following conditions contained in each of the policies: 


‘If the assured shall keep gunpowder, fireworks, nitro- 
** glycerine, phosphorus, saltpetre, nitrate of soda, petro- 
‘‘leum, naphtha, gasoline, benzine, benzole or benzine 
‘‘ varnish, or keep or use camphene, spirit gas, or any 
‘** burning fluid or chemical oils, without written permis- 
‘sion in this policy, then and in every such case this 
‘** policy shall be void; Atso that petroleum, rock-earth, 
** coal, kerosene or carbon oils of any description, whether 
‘** crude or refined; benzine, benzole, naphtha, camphene, 
* spirit gas, burning fluid, turpentine, gasoline, phosgene, 
‘or any other inflammable liquid, are not to be stored, 
‘** used, kept, or allowed on the above premises, temporar- 
‘ily or permanently, for sale or otherwise, unless with 
** written permission endorsed on this policy, excepting 
‘* the use of refined coal, kerosene or other carbon oil for 
‘* lights, if the same is drawn and the lamps filled by day- 
** light; otherwise this policy shall be null and void.” 


The answer, as amended, specified the breaches of the 
foregoing conditions as follows: 


“And the defendant avers that the said conditions of 
‘insurance were broken and violated on the part of the 
‘* plaintiffs’ testator, among other things, in that, with- 
“out permission of the defendants indorsed on said poh- 
‘cies or otherwise, there were stored, used, kept or 
‘allowed on the insured premises mentioned and des- 
‘* cribed in the said policies, petroleum, gasoline, benzine, 
‘*benzole, kerosene oil, burning fluid, or other inflam- 
‘* mable liquid or liquids prohibited by said policies; and 
‘* defendant further avers that the fire mentioned and re. 
‘ferred to in the complaint originated and was caused 
‘by such storing, using and keeping and allowing of 
‘such prohibited articles on said insured premises; and 
‘* defendant further avers as a further breach of said 
‘* last-mentioned condition that kerosene, carbon oil, or 
‘* other inflammable liquid so stored, used, kept, or allowed 
‘on said premises as aforesaid was drawn, not by day- 
‘light, but at or after dusk or dark and with a lighted 
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**Jamp or lantern near, in violation of the express terms 
‘* of the said condition, and that the fire which destroyed 
‘‘said premises was caused by such proximity of said 
‘* lighted lamp; and the defendant further avers that it is 
‘‘ advised and believes that the said policies thereby be- 
‘came and were null and void.” 


The answer further alleged other breaches of the policies 
and demanded judgment of dismissal of the complaint. 
Amended Answer, Rec. fols. 11-22. 


The cause was first tried before Hon. Hoyt H. WHEELER, 
November 15, 1881, and a verdict rendered for plaintiff. 
The judgment entered on this verdict was reversed by this 
Court for errors in the rulings and charge of the Circuit 
: Court and a new trial ordered. 
See Liverpool and London Insurance Co. v. 
Gunther, 116 U. S., 113. 


A second trial was had before Hon. E. HENry LAcompBe, 
Circuit Judge and a jury. At the close of the testimony, 
the defendant moved for the direction by the Court of a 
verdict for defendant on the ground that the undisputed 
cause of the fire was the drawing of a fluid product of 
petroleum by lamplight against the positive prohibition of 
the policies, which while permitting the use of kerosene 
oil for lights, provided that it should be drawn and the 
lamps trimmed and filled by daylight only, otherwise the 
policies to be void. The Court reserved this question and 
withdrew it from the jury, and submitted to the jury only 
the disputed question of faci, whether gasoline or benzine 
had been allowed on the premises against the prohibition 
of the policies. 

After a verdict for the plaintiffs, a motion for a new trial 


bd . . — * i 
was made by the defendant, the practice in the United 
States Courts not permitting a motion to direct judgment | 
on the question of law reserved at the trial, according to 7 


the practice of the English Common Law courts and of 
the courts of New York, and, after full argument the mo- 
tion was granted and a new trial ordered. 


» 


See Gunther vo. Lo & La G. Tus. Co., 34 Fed. Rep., 
OUI, where the above facts as lo the course of the trial and 
the reservation of the question of law are stated in the 
opinion of the Court. 


A third trial:was had before Judge LACOMBE and a jury 
November 21, 188s. 


Facts appearing at the Trial. 


The plaintiffs proved the two policies of insurance set 
forth in. the complaint, each bearing date November 16, 
1S77. 

Kach of these policies contained in the body thereof a 
declaration that the insurance is ** subject to the following 
‘conditions and ny ee age which constitute the basis of 
‘* this insurance ” ( fo/. 32). Then follow the conditions: 


“1, * * * Tf the assured shall keep gunpowder, 
‘* petroleum, naphtha, gasoline, benzine, benzole, or ben- 
‘* zine varnish, or keep or use camphene, spirit gas, or 
“any burning fluid or chemical oils, without written per- 
“ mission in this policy, then and in every such case this 
‘* policy shall be void” ( fols. 35, 34, 46, 47). 

“6 * * © The use of general terms or anything 
“less than a distinct specific agreement, clearly expressed 
‘Sand endorsed on this policy, shall not be construed as a 
* waiver of any printed or written condition or restriction 
therein” ( fols. BH. 4d), 

“te. FS Petrole “am. rock-earth. coal, kerosene, 
‘or carbon oil of any description, whether crude or re- 
** fined; benzine, benzole, naphtha. camphene, spirit gas, 
‘burning fluid, turpentine, gasoline, phosgene, or any 
‘other inflammable Laud, are not to be stored,’ nsed, 
‘kept, or allowed on the above premises, temporarily or 
‘* permanently, for sale or otherwise, uniess with written 
‘* permission endorsed on this policy, excepting the use of 
‘* refined coal, kerosene, or other carbon oil for lights, if 
‘the same is drawn and the lamps filled by daylight, 
** otherwise this policy shall be null and void” ( fols. 41, 
54.) | 


Each of the policies, No. 2,255,926 on the hotel and out- 


buildings, for $21,300, and No. 2,255,027 on the furniture 
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and stores, for $8,500, had a printed slip or rider attached 
to and pasted on the face of the policy, as follows: 

** Privileged to use kerosene oil for lights; lamps to be 
** filled and trimmed by daylight only Attached to policy 
9,955,926. B. & B. Agls.” 

The same as pasted on policy 2,255,927 referred to the 
number of that policy (fol. 55). 

This privilege was attached to the policies by Henry V. 
Beecher, one of the firm of Beecher & Benedict, the agents 
who issued the policies to Gunther, the insured, in person. 
Beecher signed the firm’s initials to the privileges. 

See the printed Privileges, fols. 42, 55. 
Beecher, fols, 148, 149. 


The slips containing the privilege were pasted on both 
policies at the time the policies were issued and delivered 
therewith, and were in the usual form of ordinary kero- 
sene privileges. 

Beecher. fols, 147, 148. 


Both the policies, as originally written, contained the 
following ‘‘ privilege to use gasoline gas, gasometer, 
‘* blower and generator, being underground, about 60 feet 
‘from main building in vault, no heat employed in pro- 
cess ” (Policies, fols. 31, 44). 

Prior to 1879 the pavilion of the Locust Grove Hotel had 
been lighted by gasoline, generated in a gasometer under 
the above privilege, but its use was discontinued in the 
fall of 1878, at the end of the season, and it was not used 
in 1879 (Gunther, fol. tso), 


“= - 


On the hotel policy No. 2,555,926 there was written on 
the margin: : 
‘* Sept. 17, 1878. Privilege to keep not exceeding five 
** barrels of kerosene oil on said premises. B. & B. Agls.” 
See fol. 42. Beecher, fol. 14%. 


This last mentioned writing was not on the furniture 
policy No. 2,555,927. 


The plaintiffs then proved the renewal of the several 
policies for a term expiring July 15, Isso ( fols. 13, 36.) 
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No question was made as to the revival of the action in 
the names of the present plaintiffs who are the executors 
of the original plaintiff, nor as to the total destruction of 
the insured premises and property August 15, 1879, nor as 
tothe amount of loss under both policies which was agreed 
to be, with interest to the date of trial, $41,116.64 (fol. 56). 


The plaintiffs then rested. 


No proof whatever was given by the plaintiffs as to the 
cause of the fire. 


The defendant then gave evidence to prove the affirma- 
tive defenses set up in the answer. 
This proof was directed to two points: 


First. —The origin and cause of the fire, which resulted 
from an explosion and fire in the oil room of the Locust 
Grove Hotel, while a fluid product of petroleum was being 
drawn and poured into a vessel in the presence of a lighted 
lamp, against the prohibition of the policies as to drawing 
kerosene oil or filling lamps except by daylight only, and 
not for lighting the insured premises; and, 


SeconD.—-The allowance and use on the premises of 
gasoline or benzine, against the special prohibition of the 
policies as to these inflammable fluids. 


The evidence as to the first of these points was uncon- 
tradicted., 

The fact that the fire was caused as above stated was 
established by direct and positive proof. As to the ques- 
tion whether the fluid, the drawing and pouring of which 
occurred in the oil room, was kerosene oil or was gasoline 
or benzine, the evidence was conflicting. 

Briefly stated, the uncontradicted facts as to the origin 
and cause of the fire were as follows: 


During the season of Is7% the Locust Grove Hotel was in 
charge of John E. Walker, husband of Mrs. Fanny Walker, 
the lessee of the hotel ( fol. 57). Mr. Gunther, the owner, 
lived in the hotel with his family (fols. 159, 176, 182). The 
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hotel premises included about four acres ; the whole plot 
contained about twelve acres (fol. 203). The hotel build- 
ing had attached to it a pavilion about 250 feet long and 60 
feet wide. Wooden posts, about a foot or ten inches 
square, ral along the pavilion and supported the upper 
story. The pavilion was partly open and partly closed. 
There was a music stand, a bar and a lunch counter on it, 
and where these were it was closed with boards ( fols. 103, 
104, 124). 

There was an oil room in the basement of the hotel un- 
der the pavilion, about 10 x lz feet in dimensions, with 
alow ceiling and with a step leading down from the 
outside into it. In this room the lighting material 
of the hotel was kept. During the summer of 1879 Mr. 
Gunther and guests of the hotel found fault with 
Walker in respect to the lighting of the pavilion, and 
wanted ‘‘that they should have better light and more 
‘** properly lighted.” Mr. Gunther volunteered ‘* to get 
‘some additional lights” (Guuther fols. 176, 177). The 
lights then in use were railroad lamps, common Kerosene 
lamps (F’rickie, plaintiff's witness, fol. 167). Mr. Gunther 
then ordered new kerosene lanterns which were put up 
(Gunther, fol. 177 ; Jacobs, fol. 192). 

On August 13, 1879, Walker purchased of L. G. Wilkin, 
dealer in oil, 5 Cedar street, New York City, a barrel of 
kerosene oil, 150 fire test, containing 45 to 58 gallons, and 
a half barrel of benzine, containing 214 gallons. Both 
packages were delivered to Remsen’s express for Locust 
Grove Hotel, and were taken by Remsen’s express and de- 
livered at the usual place of delivery of articles for the 
hotel, ‘on the grass between the pavilion and the main 
building,” on the same evening about 8 or ? o'clock, and 
were both receipted for by Walker himself (Wilkin, fol. 
sy @ CLPVess receipt, fol. +} Nimball, 61-62: Walker's 
receipt, fol. HY ; Laugdon, fol. 4). 

The barrel of kerosene oil was. placed in the oil room on 
August 14, i879. Rogencamp, one of plaintiff's witnesses, 
who worked for Gunther and also at times for Walker, 
testified that he saw it on the grass plot in front of the 
hotel on the evening of the 13th, and the next day he 
helped Schuchardt, the night watchman, who had charge 
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of the oil room and lamps, to put it in the oil room and 
tap it (Rogencamp, fols. 162-163). 

Shelley, one of the defendant’s witnesses, testified to 
placing the half barre! of benzine in the oil room on August 
14th ( fol. 93). This was disputed, but as to the barrel of 
kerosene oil there was no conflict as to its presence in the 
oil room. 

The fire occurred about dusk ** on the evening of August 
15, 1879. 

Tt was about dusk” (Guuther, fol. 150). 

Mr. Gunther, the insured, who was seated on the hotel 
piazza, in sight of the pavilion, ‘saw some parties with 
pails and a light.” Shortly afterwards he saw ‘‘ the men 
come out as though thev were afire;’ * * * ‘‘in 
another instant,” he continued, ** | saw the oil room burn- 
ing.” The wind was blowing very hard and ** immediately 
the pavilion caught.” Nothing could save the building. 
Two men and two women lost their lives by attempting to 
go into their rooms. In an hour or less the destruction 
was complete (/d.. fols. 159, Loo), 

Of the three persons seen by Gunther to enter the oil 
room with pails anda light only two survived the fire. 
They were Jacob Constine and James Marmion, young 
men emploved at the time at the Bath Park Hotel, about 
a mile distant from Locust Grove. The Bath Park Hotel 
used gasoline for lighting the pavilion attached to the 
hotel. The gasoline was kept in a tank in a_ tree 
from which the burners on the pavilion were supplied 
(Schwenck, fol. 11s). In the afternoon of August 15, 
1IS79, the manager of the Bath Park Hotel discovered he 
was out of gasoline and notified Mr. Pier, the proprietor. 
Afterwards, about tive o’clock, Constine and Marmion were 
sent each with chi Ordinary wooden peril with directions to 
vo toFurnell’s Atlantic Hotel, about half a mile from the 
Bath Park Hotel, ** to get two pails of gasoline ” (/d., fols. 
117, 119,120). They walked fromthe Bath Park Hotel to 
Furnell’s (Coustine, fol. 65). It was about five to seven 
minutes walk (//.). At Furnell’s they were told they 
were ‘‘out of oil” | fol. 7). NN. BL Both Constine and 
Marmiou HSC the term Soil” as ne utd gasoline (see fols. 
74, 8%, 83, 84, 85, 86 Thev then went to the Locust 
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Grove Hotel, nearly a mile distant from Furnell’s; Mar- 
mion walked, Constine took the cars, arrived first, and 
waited for Marmion (fol. 65). They saw Walker and 
asked for the loan of five gallons of oil (fol. 79), Walker 
told Schuchardt to give it to them (/fols. 79, 80). Schu- 
chardt then came with a closed lantern (/d.). ‘* It was 
‘lighted. It was an ordinary stable lantern, such as are 
‘‘used every day, with wire to swing it, and small holes 
* around the top—inclosed in a glass. Schuchardt placed 
‘** it on the sill going in—on the door sill” ( fols. 66, 85). All 
three went into the oil room. Schuchardt then began to 
draw froma barrel into one of the pails. Hedrew from the 
barrel through a piece of gas pipe or iron pipe used as 
a faucet (/d.). When one of the pails was filled it was 
found to leak and the contents were poured into the other 
pail. Schuechardt moved the lamp nearer the barrel (fols. 
67, 80, 86) and got a tin can into which he began to draw 
from the barrel ( fo/s. 67, 75, 80, 86). At this point ‘‘a 
‘* blue flame drew across the floor as if you drew a broom 
‘* across it” (ful. 86). There was ‘sort of a thundering 
‘* noise and in an instant the whole place was an entire mass 
‘of flame.” Schuchardt got out first but was burned to 
death. Constine ‘tran for the river and jumped over- 
board,” he was burned very severely and was abed for 
thirteen weeks. Marmion rolled in the grass and was not 
badly burned ( fols. 67, 87). 

As stated by the learned Circuit Judge in his opinion 
granting a new trial: ‘‘ There was some conflict as to the 
‘** precise time of the explosion, but all the testimony 
‘* showed that it was about dusk, darker in the oil room 
** than it was outside, and that there is no dispute that the 
‘* oil was not being drawn by daylight only.” 

d4 Fed. Rep., p. 502. 


There being no conflict of evidence as to the original 
cause of the fire and as to what occurred in the oil room, 
the only point in dispute was «as to whether the fluid 
drawn and poured in the oil room by the light of 
the lamp, aud whose vapors came in contact with the 
light, was kerosene oil taken from the barrel purchased 
and sent tothe hotel by Walker on August 13, 1879, or ben- 
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zine taken from the half barrel of benzine purchased and 
sent to the hotel by him at the same time. 

This question of fact was the subject of much testimony 
on both sides. On the part of defendant there was direct 
evidence as to the placing of the half barrel of benzine as 
well as the barrel of kerosene oil in the oil room on the 
morning of August 14th (shelley, fol. 93); of its presence 
there before the fire and the drawing from it by a guest of 
the hotel to remove a grease spot from his clothes (Azoy, 
fols. 94, 95); and of its being seen and noticed by another 
guest who went to the oil room the day before the fire to 
leavea pair of shoes with Schuchardt, who was a cobbler 
by trade, for mending (Vrs. vans, fol. 55). 

Also that after the complaints as to the insufficient 
lighting of the pavilion some of the torches which had been 
used during the former season for burning gasoline had, by 
Gunther's orders, been got out from the laundry where 
they had been stored, and used for burning gasoline or 
benzine on the pavilion shortly before and up to the time 
of the fire. These torches were of metal with a receptacle 
at the top holding about a quart of fluid, which flowed down 
through a pipe about two feet in length at the end of 
which was a cup, into which the fluid is turned by a stop- 
cock, and on lighting it a burnerabove the cup, perforated 
with holes, is heated to a point sufficient to transform 
the fluid into gas and produce a steady flame without the 
use of any wick (Parson, fol 144; Holly. fols. 152, 1524 ; 
Saybold, fol. 157; Wellingtou, fol. 185). Torches of this 
description were on the pavilion in August, 1879 (Mrs. 
Evaus, fols. 98, 99). ** At least half a dozen” (-lzoy, fol. 
96). And gasoline was burned in them (/d.). ** Four or 
five were put up on the pavilion and two in front of the 
music stand, and twoin front of the lunch bar” (/leennesey, 
fol. 104; Ham, fols. 122. 1233; Sumuer, fol. 124; Mrs. 
Bogart, fol. 127; Mrs. Stehleiin, fols. 127, 128). Brown, the 
leader of the band, and Spedich, one of the musicians in 
the band during the summer of S70, saw them constantly 
burning in front of the band stand before the fire ( fols. 
130, 121). Stehlein who had charge of the gasoline in 1878 
testified that four or five of the torches which were 
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in use In ISTS were used in the pavilion in (S87) (fol, 132, 
133). 

Witnesses called by the plaintiffs testified that they 
were in the oil room the day before the fire or the day of 
the fire, and that there was no half barrel of benzine 
there; and others testified that no torches were used 
in the pavilion in 1879, and that the only lighting of any 
of the old torches in 1879 was by way of experiment, and 
not with gasoline or benzine. 

The plaintiffs did not, however, give any evidence as to 
what became of the half barrel of benzine after its delivery 
to Walker at the hotel. 

Experts testified on behalf of the defendant that the 
fire. occurring under the conditions described by Constine 
and Marmion, must have been caused by the contact with 
the lighted lamp of the vapors of gasoline, benzine or 
naphtha, and not by vapor from kerosene oil of 150 degrees 
fire test (Parson, fol. 146; Holly, fol. 152; Burke, fol. 155; 
Saybold, fol. 157.) 

An expert called for the plaintiffs ‘* doubted its being 
benzine ” (HKastman, fol. 187), and thought the vapor of 
kerosene might,*‘ under certain circumstances,” have 
produced the fire (7/7). Another thought benzine could 
not have caused the fire because the explosion would in 
that case have happened sooner than it did, according to 
Constine and Marmion’s evidence, and would have imme- 
diately destroyed them (Grimshaw, fols. 197, 198). 

All the expert witnesses agreed in stating that the 
lighter products of petroleum, gasoline, benzine and 
naphtha are volatile and inflammable, and all highly 
dangerous. Noone of them can be transferred from one 


vessel to another without throwing off gas which is elimi- . 


nated as soon as it is exposed to the atmosphere. Kerosene 
oil of 150 degrees fire test does not evolve gas and will not 
take fire from alighted match until heated to 150 degrees, 
and will not ignite until heated to that point (Kastman, 
fol. 188). 


At the close of the evidence the defendant moved for 
the direction of a verdict in its favor on the ground that 
the evidence established the fact that the fire was caused 
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by the drawing in the oil room in the vicinity of a lighted 
lamp of a fluid product of petroleum, not for filling lamps 


on the insured premises, but for another and different - 


purpose, in violation of the policies of insurance (fol. 
214). 


The plaintiffs’ counsel requested the Court to submit to 
the jury the questions whether there was any gasoline, 
benzine or naphtha on the insured premises at the time of 
the fire, and also whether the fluid drawn from a barrel 
in the oil room at the time of the fire was so drawn in the 
presence of a lighted lamp ( fols. 214, 215). 


The Court refused tu submit any question to the jury, 
and directed a verdict for the defendant, which was ac- 
cordingly rendered by the jury ( fol. 216), 


Judgment was entered on the verdict in favor of the 
defendant, and for costs, August 28, 1889 ( fol. 25). 


POINTS. 


First Point.—The undisputed evidence at the trial 
established the fact that the fire which destroyed the in- 
sured premises and property was caused by the drawing 
and pouring of a product of petroleum in the oil room 
of the Locust Grove Hotel, not by daylight but by the 
light of a lamp, and not for the purpose of lighting the in- 
sured premises or any purpose connected therewith, but 
for use at another hotel. 


[.—The evidence of Mr. Gunther. the insured, shows 
that the fire originated in the oil room immediately after 
three persons had entered it, one of them carrying a 
lighted lantern and the other two carrving pails. 

(fuuther, fols. 15%. 


Of the three persons who thus went into the oil room 
the two survivors, Jacob Constine and James Marmion, 
whe are the only living men cognizant of what took place 
within it, are uncontradicted as to their statements that 
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the explosion and fire followed upon the drawing by Schu- 
schardt, the night watchman, by the light of the lamp, of 
a lighting fluid from a barrel into one of the pails, and 
the pouring from such pail into the other pail, and the at- 
tempted further drawing into a tin can. 


IIl.—There was no attempt on the part of the plaintiffs 
to impeach either of these witnesses. Nor was there any 
attempt to contradict their statements in any particular, 
except so far as the evidence given by them at the Cor- 
oner’s inquest or at former trials was resorted to for that 
purpose. 

The plaintiff's counsel requested the Court to *‘ submit to 
** the jury the question whether the fluid which was drawn 
** from a barrel in the oil room at the time of the fire was 
‘*so drawn in the presence of a lighted lamp” (Rec., fol. 
215), and stated that this was ‘‘on the ground that the 
‘testimony of the witnesses upon that subject is of such 
‘*a character that the jury would be justified in rejecting 
** their testimony as incredible.” 

Nothing was pointed out in connection with the request 
to indicate wherein the testimony of either of these wit- 
nesses was incredible, and no point was made that in any 
material statement their evidence was contradicted by any 
previous evidence given by them respectively. 

In fact these witnesses at the Coreoner’s inquest held 
after the fire, gave the saine account of the origin of the 
fire as that given by them at the trial. Any variations be- 
tween the statements of cither of them at the inquest as 

compared with their statements respectively at the trial, 
or as compared with the statements of each other at the 
inquest and trial, will be found to relate to unimportant 
points, and are such as will always occur in the evidence of 
honest witnesse., testifying at different times as to the 
same occurrences. In all the main and essential parts of 
their respective statements there is absolute identity, and 
so far from being ‘‘ incredible,” their evidence affords a 
complete and satisfactory explanation of the origin of the 
fire. | 


IJI.--The criticism that the length of the interval of 
time, as stated by Constine and Marmion, between their 
going into the oil room and the fire is ‘‘ incredible,” be- 
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cause the fire ought to have happened sooner than it did, is 
without foundation. Neither of them undertakes to give 
the exact time (compure fols. 70, 77, 55, 86). Gunther’s 
testimony shows that the time which elapsed between the 
going anto the oil room and the breaking out of the fire 
was very short ( fol. J50). Estimates as to time under 
the circumstances attending a disaster are invariably in- 
exact, as is notably the case in collision cases. The time 
must be measured by what occurred and not by attempted 
estimates of witnesses. The evidence shows that the 
drawing of the fluid began at once, that the pouring from 
one vessel to another was continuous and that the explos- 
ion and fire occurred as soon as the inflammaole vapors 
reached the light of the lamp through the holes in the top 
of the lantern. 

The door being left open, gave free access of fresh air 
from without. 


[V.--If the sole question of fact in the case had been the 
cause of the fire, and the jury upon the evidence relating 
to it had found a verdict for the plaintiffs it would have 
been set aside as against the weight of evidence. | 

The positive and direct evidence of a witness not im- 
peached or contradicted and not incredible on its face, can- 
not be disregarded by court or jury capriciously. ‘It is 
‘** the clear duty of the Court to set aside the verdict of a 
‘jury founded on a disbelief of clear, uncontradicted and 
‘undisputed evidence.” 

Lomer v. Meeker, 25 N.Y... 861. 


Even where there may be ‘a scintilla of evidence in 
‘* support of a case, the question for the Court is not 
‘* whether there is literally no evidence, but whether there 
‘is any evidence upon which the jury can properly pro- 
‘“ceed to find a verdict for the party producing it, upon 
‘whom the onus of proof rests.” 

linprove ment Co. v. Muuson, 14 Wall, 442. 
Pleasauts ¥. kant, 22 Wall. 116. 
Cfommissioners V. Clark, 94 U.S, 278. 
Dwight v. Germania Life lus. Co., WaNLY.,, 
ot. jp). SH 
Schofield v. Chicago & St. Paul way Co., 
114 U. S., 615, and cases cited, p. 619. 
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In the case at bar the plaintiffs having given no evi- 
dence as to the cause of the fire and the defendant having 
given positive and direct evidence by the witnesses Con- 


stine and Marmion, showing that it was caused by an act. 


prohibited by the conditions of the p:licies, the onus was 
thrown on the plaintiffs to overcome the effect of this evi- 
dence. Nothing was offered tending to contradict the 
evidence of Constine and Marmion, and the sole question 
was one of law as to the construction of the provisions of 
the policies. 

There was, therefore, no error in the refusal to submit to 
the jury the question as to the drawing of the fluid in the 
presence of the lighted lamp. 


Second Point .— The act of drawing the fluid by lamp 
light in the manner and for the purpose established by the 
undisputed evidence, was in direct violation of the condi- 
tions and provisions of the policies 


I.—The prohibition in the body of the policy against the 
using, keeping or allowing on the insured premises, with- 
out written permission, of gasoline, benzine, or any burn- 
ing fluid or any inflammable product of petroleum was 
absolute excepting ‘the use of refined coal, kerosene or 
‘* other carbon oils for lights. ¢/ (he same is drawn and the 
lamps filled by daylight” 

Policies, fols, 34, 41, 47, 54 


This Court has held that the above provisions amounted 
to a stipulation on the part of the insurance company that 
‘at will not assume the risk arising from the presence of 
** the articles prohibited,” whether brought on the premises 


by the owner or his tenant lawfully in’ possession under 


him (LL. d& L. & G. vs. Guiuther. 116 Us... p. 123). 


I1.—The terms of the conditions of the policies as to the 
limited use of kerosene oil which was permitted are speci- 
fic and particular. 


ww 


Kerosene oil is included in the general provision against 
‘* kerosene or carbon oils of any description whether crude 
** or refined.” The only exception made is as to its being 
kept and used for lights, which clearly means for lights on 
the insured premises, and this permission so to keep and 
use it is again qualified by the special condition that the 
kerosene oil so kept and so to be used must be drawn by 
daylight, and further, that the lamps in which it is to be 
burned must be filled by daylight. 

The insured premises were described in the policies as a 
hotel building with adjoining kitchen and pavilion, with 
the clause added ‘it is understood that the above prop- 
‘erty is to be occupied by a family when not in use as a 
‘* hotel” (Policies, fols. 31, 44). A privilege was given to 
use gasoline gas venerated at a distance from the hotel and 
without heat (/d.), but this was wholly outside of the con- 
ditions as to lighting fluids and oils (see 116 U. S., p. 131), 
and as said by the Circuit Judge, ** this privilege does not 
‘import that the insured may not also use kerosene for 
** lighting the premises under the conditions of the policy, 
‘* nor imply that he may keep or use it for any other pur- 
‘* pose or in any other way” (54 Fed. Rep., p. 503). 


Third Point.--The privilege attached to the policies 
as a rider and pasted on the face of each policy —** Privv- 
leged to use kerosene ol for lights; lamps to be filled and 
trimmed by daylight only” -was not a waiver of the con- 
dition of the policy against drawing the oil by daylight. 
The privilege was not inconsistent with the condition, and 
imposed an additional resiriction as to TRIMMING the lamps 
by daylight ONLY ( fols. 42, 53). 


I.—The policies and the privileges must be construed 
together in reference to the subject to which they relate, 
and the language employed to express the intention of the 
parties. 

While courts will not be astute to find ways to work a 
forfeiture of a contract of insurance, and will rather strain 
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to uphold it, construing its conditions and_ provisions 
strictly against the underwriters, and refusing to enlarge 
a condition by construction so as to include what is not 
within its letter (per FoLGEr, J., t McMaster v. North 
America Insurance Co., 55 N. Y., 222, p. 232), it is equally 
well settled that where the contract is expressed in plain, 
unainbiguous language, and its object and design are 
reasonable and free from doubt, the courts will not ‘‘ vield 
‘their assent to a construction which denies significance 
“ tothe language, or permit or violates, the plain meaning 
‘‘and intent of an unambiguous contract” (Vack v. 
Rochester Germau Ins. Co., 106 N. Y., 560, pp. 564, 565). 

The * privileges ” must be read and construed in connec- 
tion with the provisions in the body of the policies relating 
to the same subject, and the meaning of the contract ‘‘ col- 
‘lected from all within the four corners of the instru- 
“ment,” per Lord Camppett, (. J., in Warrington v. 
Early, 2 Ell. & Blk., 763, ctted in: Dewey v. Reed, 40 
Barb., 16, p. 21. 


II.—The subject to which both the condition and the privi- 
lege related was the specially permitted use of kerosene 
oil for lighting the insured premises. Both the condition 
and the privilege restricted the use to this purpose solely, 
and the prohibition against keeping it or allowing it on 
the premises for any other purpose remained in full force. 
The privilege did not waive this prohibition or extend the 
permitted use of kerosene oil beyond the purpose ex- 
pressed in the condition. 

The condition provided that the kerosene oil thus to be 
used must be ‘‘ drawn and the lamps filled by daylight.” 
The privilege required the lamps to be ‘* filled and trimmed 
by daylight only.” 

Inasmuch as the sole permitted use was for lights, nec- 
essarily involving the use of lamps, the only drawing of 
the oil would be in connection with the filling and trim- 
ming of such lamps, and the restriction of the condition 
was not relaxed, but was made more stringent by the re- 
quirement that the frimiudny as well as the filling of the 
lamps should be by daylight and by daylight only. 

This added restriction in the privilege, coupled with the 
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provisions of the condition in the policies, confined the 
permission to use kerosene oil to its use for lights and con- 
fined the handling of the oil for this purpose to daylight. 

The obvious danger and risk attending the use even of 
kerosene oil made the restrictions of the policies in regard 
to it imperative and necessary. They were customary and 
reasonable, and the privilege cannot be so construed that 
its effect shall be made to destroy the safeguard imposed 
by requiring the drawing the oil by daylight, at the same 
time that it made more stringent the requirement to fill 
and trim the lamps, for the sole use of which the oil was 
allowed to be used, by daylight. 

But no permission whatever was given by the policy 
or the privilege to use kerosene oil or draw it for any othe 
purpose than for lights on the insured premises, and the 
drawing it by lamplight inte opel wooden pails, to be 
carried to other premises, was wholly outside of any per- 
mission in either the policy or the privilege. 


Fourth Point.—The written privilege on the margin 
of the policy No. 3,299,926, °* Privileged fo keep Hol exr- 
‘** ceeding five barrels of kerosene oil on said premises” 
( fol. 42), did not conflict with the condition in the body of 
the policy or with the privilege attached to its face, nor 
annul the restriction as to the drawing the oil and filling 
and trimming the lamps by daylight. 


I.—-The privilege to use refined kerosene oil for lighting 
the insured premises, provided the restrictions as to day 
light were complied with, itnplied a permission to keep a 
.reasonable quantity for that purpose. 

The evidence showed that during 1Is7s the pavilion 
had been lighted by means of the gasoline apparatus and 
the gas generated thereby. 

On discontinuing this mode of lighting a quantity of 
kerosene oil sufficient to supply lights in the absence of 
the discontinued gasoline would be required, and permis- 
sion to keep five barrels was a proper precaution for the 
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insured in order to avoid any question as to the quantity 
permitted by the policy and the kerosene privilege attached 
to it. 


II.-——_This privilege must also be construed in connection 
with the policy and the existing privilege and the subject 
to which they relate. 

It cannot be enlarged so as to be made a waiver of the 
condition of the policy or the privilege pasted thereon in 
reference to the use of kerosene oil for lighting the insured 
premises. | 

The plaintiffs in error claim that the privilege of Septem- 
ber 17, 1888, operated as if it read, ‘* Privileged to keep 
‘‘not exceeding five barrels of kerosene oil on said 
‘‘ premises, and all restrictions in this policy and the 
‘* privilege heretofore attached thereto as to the use of 
‘** kerosene oil are hereby waived and aunulled.” 

The construction thus contended for is wholly unten- 
able. ‘The privilege of September 17, 1878, speaks only as 
to the quantity of oil to be kept on the premises, and 
limits it to five barrels. It is silent in respect to the use 
or as to restrictions on the use. The use was already 
regulated by the contract as it stood, and nothing further 
was required unless these restrictions were to be annulled 
or modified, which was not done. 

The use of the insured premises being unchanged, and the 
lighting by kerosene oil being the only purpose for which 
the oil was required, the restrictions as to its use for such 
purpose being those customary as to all premises where 
the privilege for lighting was given, there is nothing from 
which any intent on the part of the insurer or the insured 
can be inferred to waive or annul the reasonable and 
proper provisions of the policy and the lighting privilege. 

This privilege of September 17, 1575, must, therefore, 
be construed according to its plain terms. 

In Savage vs. Howard, 52 N. Y., 502, p. 504, the Court 
say : 

‘*Contracts of insurance are construed so as to give 


‘‘ effect to the intent of the parties as indicated by the 
* language employed. They do not, in any respect, differ 
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“ from other written instruments, but are interpreted by 
‘the same rule, and one cardinal rule of interpretation 
‘* requires that words and phrases in contracts as well as 
‘in statutes and other written instruments, shal! be 
** taken in their ordinary popular sense unless they appear 
‘* to have been used in a different sense.” 


[1f.--Applying this sound rule of construction, what is 
the ordinary and popular signification of the word *‘ keep ” ? 
Primarily it means simply ‘* to retain in possession.” But 
in ordinary speech it has a wider meaning according to 
the circumstances to which it is applied. ‘*To keepa 
horse and carriage” means to possess a horse and car- 
riage for the owner's personal use, while ‘Sto keep a livery 
stable ” means, in the ordinary sense, to carry on the busi- 
ness of letting horses and carriages for hire. ‘To say of a 
private housenolder ** that he keeps claret or champagne,” 
would imply that he has these wines on hand for the pur- 
poses of family use or the entertainment of friends, while 
the ‘‘ keeping” of the same articles by a wholesale or re- 
tail grocer would imply that he had them in his stock for 
sale to customers. 

To ** keep” kerosene oil in a summer hotel to be occu- 
pied, when not so used, by a family, cannot be interpreted 
to mean anything else than the keeping for the purpose of 
lighting the premises. And, standing by itself, the privi- 
lege to keep tive barrels of kerosene oil must be con- 
strued as a keeping for the only purpose for which it could 
be available or necessary on such premises, and no evi- 
dence was offered to show that it was needed or used for 
any other purpose. 

But the contract itself, taken as a whole, leaves no 
room for doubt that this privilege to fee» was not meant 
to qualify, waive or affect the existing conditions and re- 
strictions as te “se and method of use. 

On the subject of Kerosene oil it is perfectly plain and 
unambiguous. 

Kerosene oil, although a product of petroleum, is ex- 
cepted from the sweeping prohibition against the use or 
allowance of all such products on the insured premises, so 
far as to permit its use for lights, if drawn and the 
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lamps filled by daylight, and this permission of its use 
for lights occurs in the pasted privilege with the added 
proviso that the lamps must be trimmed as well as filled 
by daylight, and by daylight ou/y. Five barrels of Kero- 
sene oil may be kept on the premises. 

There is nothing inconsistent in the express provision 
that the kerosene oil shall be used only for lights and 
shall be drawn only by daylight, and that the lamps shall 
be filled and trimmed only by daylight, and the privilege 
to keep five barrels of the oil. 

The real point of danger, as the event proved, was 
not in keeping the oil. This was perfectly safe, so long 
as no artificial light was brought into its vicinity. So 
the experts all testified. Nor was there danger in its use ( 
if the required precautions were observed. The danger was 
in handling it in the presence of artificial light. The 
plaintiffs’ experts testified that the drawing of the oil 
into an open vessel and the pouring from one such vessel to 
another, thereby agitating the fluid and disengaging the 
fumes, was sufficient to have caused the fire. Thus the 4 
condition and restriction against drawing by artificial 
light is proved conclusively to have been an essential one, 
and there is nothing from which to infer an intent to 
waive it. 


Fifth Point.—In respect both to the privileges pasted 
on the policies and the privilege of September 17, 1878, 
no construction can be given to them which would 
authorize the insured to draw and pour kerosene oil by 
lamp light into open pails for the purpose of lending the 
oil for use on other premises than those of the insured. 

There is a class of cases relied on by the plaintiffs in 
error, Where the printed conditions of the policy against 
the use of kerosene oil or of more inflammable lighting 
fluids, such as camphene, gasoline, benzine, naptha and 
the like, have been held to be waived by the written por- 
tions of the policy describing the subject of the insurance 
and the business of the insured, on the familiar principle 
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that the written portion of the policy where it is broader 
in its terms than the printed conditions, must be held to 
express the intention of the parties and the substance of 
the contract. 


This was the ground of the decision in the cases of 
the insurance on the Harpers’ printing establishment 
relied on by the plaintiffs in error. There the poli- 
cies contained conditions prohibiting camphene = for 
lights, but contained a privilege for a‘ printing 
office, bindery and book store.” and it being proved 
that camphene was a necessary article in general use 
in the business of a printing office the Court held that 
as the insurance was directly on the stock in trade and 
articles used in that business the condition against the 
use of camphene for lights was not violated by its use in 
the printing office. 

Harper vs. Albany Mu. Ins. Co., 17 N. Y., 
14. 


And in farper vs. N. ¥. City lus. Co., 22 N. Y., 441, 
the Court expressly held that the privilege for the printing 
business was a privilege for use for such business, and there- 
fore permitted. 

See Opinion of Comstock, Ch. J., p. 443. 
And see Barnum vs. Merchants’ Fire Ins. Co., 97 


=. 2. 2e8 
Buchanan vs. Levchauge ive lus. C'o., 61 
i. Rin Ok 


In the case last cited the policy prohibited the storing or 
using of petroleum, rock and earth oils, benzine, benzole 
and naphtha. without written permission. The premises 
were lighted by kerosene and a reasonable quantity for 
lighting purposes was on the premises when the fire occ- 
urred. It washeld that the prohibition against ‘* storing” 
did not prevent its use for lighting purposes (p. 29). The 
case, however, turned mainly on other provisions in the 
policy. 


In Bennett v. North British d& Mercantile lis. Co, s1 
N. Y., 275, the insurance was on a stock of wines, 
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liquors and cigars, and the fixtures and wearing apparel 
of the insured, who effected the insurance after inspection 
of the premises by an agent of the insuring company, 
who was informed by the insured and knew that kerosene 
oil was used for lighting them. The policy made no refer- 
ence to kerosene oil by that designation, and the Court 
held that it could not ** be supposed without imputing bad 
‘* faith to the defendants’ agent. that the use of kerosene 
‘* oil for lighting was intended to be prohibited” (p. 275). 
‘‘ It is not a case,” the Court say, ** where the language 
‘used unmistakably points to the use of kerosene ( p. 
276), and moreover, the loss was not occasioned by its 


use, 


In Stetubach vs. Lafayette Insurance Co., 54 N. Y., 99, 
the insurance was written on the insured’s ‘“‘stock of 
‘fancy goods, toys and other articles in his line of business 
‘‘asa German jobber and importer.” The policy prohibited 
the storing or keeping of goods classed as hazardous, extra 
hazardous or specially hazardous. Fireworks were classed 
as specially hazardous. <A privilege was written on the 
policy ‘* to keep fire-crackers on sale.” On proof that fire- 
works were articles in the line of the plaintiff's business, 
the Court held that they must be deemed included in the 
description of the insured property, and that the special 
privilege to keep fire crackers cn sale was immaterial to 
the question of the construction of the written description 
of the property insured, and sustained a recovery by the 
plaintiff. This Court, however, in an action by the same 
insured, Steinbach, against another insurance company, 
on a policy containing similar provisions, affirmed the 
judgment of the United States Circuit Court for Marvland 
in favor of the insurance company holding, that upon the 
record brought up by writ of error from that Court fire- 
works were not included in the general terms used in the 
policy, and that it could not be properly claimed that they 
came within the description of ‘‘ articles in the line of 
business” of the insured. : 

Stetubuch vs. lusurance Company, 13 Wall, 
ISS, pp. DSS. 


In Stout v. Commercial Lliusurance Compuity, 12 Fed. 


25 
Rep., 554, saltpetre, a prohibited article, was kept on sale 
by the insured to the extent of 128 pounds, but the insur- 
ance as written in the policy was on a ‘*‘ wholesale grocer’s 
‘‘ stock, comprising all articles kept for sale in such 
‘* stocks,” with written permission to keep 50 pounds of 
gun-powder. Saltpetre was proved to be one of the arti- 
cles belonging to a wholesale grocer’s stock, and the quan- 
tity kept was a reasonable one. 

The claim of the insured was sustained and the case dis- 
tinguished by the Court from Steinbach’s case in 13 
Wallace, with obvious propriety; saltpetre being an article 
comprised in the ordinary stock of a wholesale grocer and 
so expressly included in the terms of the insurance; 
whereas, in the Steinbach case the insurance as written 
was not on the general stock of German jobbers and im- 
porters, but only on the stock in the particular line of 
business of the insured as a German jobber and importer, 
and the evidence did not warrant the Court in concluding 
that they were comprised in the special description of the 
policy as articles in his line of business. 

The remark of Brown, Circuit Judge for the Eastern 
District of Michigan, in Plinsky vs. Germania F. & M. 
Insurance Co., 32. Fed. Rep., 47, p. 50, that the decision 
of the Steinbach case by this Court was ‘gravely 
doubted” in Stout vs. Insurance Co., 12 Fed. Rep., 554, is 
incorrect. The decision was not *‘doubted” in the Stout 
case, but was “ distinguished.” 

The result of all the cases in reference to articles pro- 
hibited by the conditions of policies of insurance, but 
proved to be fairly comprised in the description of the 
property insured, is that when ihe specific terms of the 
‘Insurance, as written in the policy, cover such articles asa 
part of the proper‘ vy on which the risk has been assumed 
by the underwriter, or when a written privilege has been 
given intended to cover the general use of an article with. 
out reference to the restrictions in the policy, the prohib- 
itory or restrictive conditions of the policy are superseded 
and the broader terms of the written description or written 
privilege must govern, as expressing the intention of the 
parties in reference to the subject of insurance. But 
Where the use of specially hazardous articles is permitted 
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under conditions, a written privilege to keep such articles 
does not affect the conditions as to their use, unless the 
plain intent of the parties was to waive or supersede 
them. 


VII. - Kerosene oil having come into general use as a 
means of lighting, especially in the country, this use is 
contemplated by insurers, and the restrictions as to the 
use are intended as proper safeguards against carelessness 
and recklessness in handling it. They are such as ordinary 
prudence would dictate. 

The keeping of kerosene by storekeepers and dealers is 
distinct from the use of kerosene for lighting dwellings. 

Most of the cases have arisen where the question was as 
to keeping, and not as to the use or mode of use of the pro- 
hibited articles, and where the business. of the insured was 
such as to make it clear that the intention was to permit 
the keeping for sale. 

But in the absence of express proof from which such 
intention can be inferred the prohibitory or restrictive pro- 
visions of the policy control. 

Matsou v. Farm Buildings lms. Co., 73 N. Y., 
O10, 

Beer v. Insurance Co., 39 Ohio St., 109. 

Birmingham Fire Ins. Co. v. Kroegher, 83 Pa. 
St., 64. 

Lancaster Fire lus. Co. v. Lenheim, 89 Pa. 
St., 497. 

Pittsburgh Ins. Co. v. Frazee, 107 Id., 521. 

Carlin v. Western Ins. Co., 57 Md., 515. 

Collins v. Farmville lis. Co., 70 N. C., 279. 


In Putnam v. Commonwealth lus. Co., 1s Bitchf., 36s, 
the policy permitted the keeping of kerosene oils of a cer- 
tain quality and on the specified condition, as in the case at 
bar, that the lamps should be trinimed and filled by day- 
light only (p. 378, p. 880). It was not found by the Ref- 
eree before whom the case was tried that this permission 
had been departed from ( pd. OS1. at lop). The policy pro 
hibited the *‘ keeping or using” of naphtha. The Court 
held that as there was no naphtha on the premises at the 
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time of the fire, a previous use for a short time to light 
the premises and to show off on two occasions a naphtha- 
burning stove, for the sale of which the insared had an 
agency, was not a *“‘ keeping ” within the meaning of the 
prohibition. The Court held that ‘* the whole policy must 
‘** be construed together ” (p. 381). 


VIl.—The express terms of both the policies defeat the 
claim of the plaintiffs that the privilege of September 17, 
1878, operates asa waiver of the conditions and restric- 
tions contained in the body of the policies. 

Condition No. 6 provides that ‘the use of general 
‘terms, or anything less than a distinet specific agree- 
‘ment clearly expressed and endorsed on this policy, shall 
‘not be construed as a waiver of any printed or written 
‘condition or restriction therein.” 

This is a part of the contract, expressly intended to 
apply to such a privilege as this, and inasmuch as the 
privilege does not by its terms contain any waiver of the 
condition and restriction as to the use of kerosene, the 
Court will not add to it by construction or interpretation 
words of waiver or give it effect contrary to the plain en- 
gagement of the parties. 

Effect must be given to this stipulation. 

In Riddlesharger vs. Hartford lus. Co., 7 Wall, 386, 
the Court says: ** The contract of insurance is a voluntary 
‘fone, and the insurers have a right to designate the terms 
‘on which they will be responsible for losses.” 

And in O'Brien vs. Commercial Five lis. Co. G3Nn, | 
108, the Court say: “It is not a question whether the 
‘* condition is reasonable or unreasonable. lt is lawful. 
‘* The assured has assented to it, and we cannot dispense 
“ with it and make a new contract for the parties” (p, 
112). 


Sixth Point.—The test must be, in every case, the 
intention of the parties as expressed in the contract, 
viewed in the light of the circuumstances surrounding it. 
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In Williams vs. People’s Fire lus. Co., 57 N. Y., 274, 
Judge EARL says: ‘ It would be of little use for the in- 
‘* surance company to expressly prohibit the sale or stor- 
‘“‘ age or the use of petroleum for lighting, if it could be 
‘* kept on the premises for other purposes in great or large 
‘* quantities, and with just as much danger without avoid- 
‘“‘ing the policy. To test this case suppose petroleum not 
‘* only increased the risk, but had actually caused the fire, 
‘it would then certainly have been very unjust to have 
‘* held the defendant liable for the loss.” 

The case was one where the presence on the insured 
premises of petroleum in a small quantity, although not 
causing the fire, was claimed to have increased the risk, 
and the Court held that the question should have been 
submitted to the jury. 

Here, as the case now stands, there is no question of 
increase of risk, but the principle applied in the case cited 
holds good because the fire was actually caused by the 
violation of the restriction as to the mode of use of the 
kerosene, and yet it is claimed by the plaintiffs that not- 
withstanding these restrictions and their violations the 
privilege to keep five barrels on the premises involved 
the right to use for any purpose, and to draw by any 
light. 

And see Matson vs. Farm Building Ins. Co., 
i3 N. Y., 310. 

Sherry vs. Springfield F. & M. Ins. Co., 26 
Fed. Rep., 234. 


In Benedict vs. Ocean Ins. Co., 31 N. Y., 389, cited for 
the plaintiff in error, the written ‘‘ privilege for $4,500 
additional insurance ” was held to be a waiver of the con- 
dition in the body of the policy requiring notice of addi- 
tional insurance, because the object of that condition was 
accomplished by the privilege. As the Court say, the de- 
sign of the written privilege was “‘to sanction in ad- 
vance” additional insurance not exceeding $45,000, and 
was itself the notice thereof given and accepted as con- 
templated by the policy ( jp. 392). | 


In Prudar vs. Continental Ins. Co., 38 N. Y., 364, the 
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plaintiffs’ counsel seems to rely on the dissenting opinion, 
as the decision is a clear one to the effect that the condi- 
tion of the policy prohibiting extra hazardous articles was 
left in full operation notwithstanding the extra hazardous 
article was part of the ordinary stock of a country store. 
(See opinion of Woopnurr, J., where he poiuts out the 
very situation on which we relu, po 366.) 


Goldwater vs. Liverpool & L. & G. lus. Co., 30 Hun, 
17#, was a case where the agent expressly waived the con- 
dition relied on as a defense. And the Court, referring to 
the condition that the use of general terms, &c. (same as 
condition No. 6 in the present case), shall not be construed 
as a waiver of any printed condition, holds that while it 
does not prevent an agent from waiving it, “it is one of 
‘* the general provisions of the agreement, and applies to 
‘‘ all the conditions and stipulations which may be found 
‘* in the contract ~ (p. 180), citing Sleen vs. Niagara lis. 
Co., SON. Y., 315. 


In Hoffman v. cketna Ins. Co., 32 N. ¥., 405, the lan- 
guage of a provision in the policy that a sale or convey- 
ance of the insured property should avoid the policy, was 
held to be ** vague and indeterminate,” and not to interdict 
all sales, but only sales of proprietary interests, by the 
parties insured to parties not insured. Such was held to be 
the intention of the parties to the contract of insurance, 
and it was construed according to its intent. 


Seventh Foint,—This Court has keld in this case that 
the privilege in the policy to use gasoline gas for the pur- 
pose of lighting the pavilion did not sanction the keeping 
of gasoline or its equivalent, except for actual use in the 
evasometer. No express permission to keep gasoline was 
given in the words of the privilege. 

The Court say: ‘* Such permission is implied only when 
‘and because the use of gasoline is necessary to the en- 
‘joyment of the privilege. Otherwise, and for all other 
‘‘ purposes and uses, it is expressly prohibited. The im- 
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‘* plication cannot be extended beyond the necessity for a 
‘‘ fair and reasonable exercise of the privilege granted” 
(116 U.S., p. 1380). 

In regard to kerosene oil, the privilege to keep not ex- 
ceeding five barrels was expressly given, but as in the case 
of the implied privilege as to gasoline, this kerosene oil 
privilege cannot be extended so as to destroy the pro- 
visions as to the use of the same article. 


Eighth Point.—In the case at bar, the fire and the 
resulting loss and damage were caused by a reckless and 
almost criminal act in direct violation of the policies. 

Under the eye of the insured, Gunther, who was seated 
in full view of the oil room, and by the express permission 
and direction of his tenant, Walker, the so-called night- 
watchman, Schuchardt, went into the oil room, a deposi- 
tory of inflammable articles, with a lighted lamp, for the 
express purpose of filling two open pails with a fluid pro- 
duct of petroleum by lamplight and for the purpose of 
lending it to a neighboring hotel. Gunther made no pro- 
test and gave nowarning. Walker told Schuchardt not to 
take the lamp into the room, and if he did, to be very careful 
(Constine, fol. SO; Marmion, fol. si: “all 1 heard Mr. 
Walker say to Schuchardt was, to be careful”). Without 
heeding the warning, Schuchardt, after first placing the 
lamp on the door sill, moved it nearer the barrel from 
which he was drawing. Constine again warned him (Cou- 
stine, fol. 67; ** IT told him to be careful, and he told me to’ 
‘mind my own business, and he put the lamp over nearer 
‘the barrel of ofl”). Then came the explosion. 

This is not a case where an insurance company by a 
technical defense, or by invoking finely printed conditions 
of its policy to which the attention of the insured may not 
have been directed (S/anghler vs. lus. Co.. 12 Wall., 404, p. 
407), or by arbitrary requirements foreign to the cause of 
the loss, seeks to defeat an honest claim. On the contrary, 
it is a case of the breach by an inexcusable and fool- 
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hardy act of a carefully prepared and perfectly understood 
contract, having special reference to the very element of 


danger which caused the fire. 


Ninth Point.— None of the exceptions taken by the 
plaintiffs at the trial to the rulings of the Court in refer- 
ence to the admission or rejection of evidence, are avail- 
able in this Court. The case having finally turned upon 
the question of law whether upon the undisputed evidence 
the defendant was entitled to the direction of a verdict 
without reference to the disputed question of fact as to 
the presence of gasoline or benzine on the insured prem- 
ises, that question was wholly unaffected by any of the 
evidence relating to the gasoline or benzine question. 

Nor is there any exception to any ruling of the Court in 
reference to the testimony of Constine or Marmion or the 
other witnesses as to the occurrences leading up to what 
took place in the oil room, which can avail the plaintiffs 
in error. These exceptions related merely to the fact 
testified to by these witnesses, that the Bath Park Hotel 
was out of gasoline and that the sole object of their er- 
rand to the Atlantic Hotel, and therm visit 
Grove Hotel, was to get gasoline in veturn for what had 


_ 
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been previously borrowed by Schuchardt ( fols. 65, 66, 
This had an 


68, 69, 77. 78,83, 117, 118, 119, 1260). 
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important bearing on the Guestion whether gasoline or 


benzine were allowed on the insured premises, but as 


the Court below held in directing a 


Ver 


rdict for the 


defendant, that it must be assumed that the flaid drawn 
in the oil room was not gasoline or benzine but was 


kerosene oil. the result was not affected 


AnV manner 


by any of the evidence relating to gasoline as the ar 
ticle which Constine and Marmion were in quest. of. 
The ruling by which a verdict was directed for the de- 


fendant was based on the undisputed fact testified to by 
Gunther, the insured himself, that a lighted lamp was ear- 
ried into the oil room, and that an explosion and fire im 


mediately thereafter occurred, and the testimony of Con- 
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stine and Marmion that a fluid which produced the explo- 
sion and fire was drawn in the oil room in the presence of 
the lamp. 


Tenth Point.—-IN ANSWER TO BRIEF OF PLAINTIFFS 
IN ERROR. 


[-—The criticisms of the counsel for the plaintiffs in error 
on the testimony of Constine and Marmion have been, we 
submit, sufficiently answered, (See First Point, supra, p. 
15. ) 

There is no ground for the allegation on page 17 of the 
plaintiffs in error’s brief that ‘‘the whole defense is 
‘* founded upon the testimony of two witnesses whose 
‘ testimony was manifestly false and most of it manufac- 
‘* tured for the occasion.” 

The facts conceded by the plaintiffs below and proved 
by their own witnesses, ¢7z.; that the fire originated in 
the oil room in the presence of the lighted lamp carried 
into the room by Schuchardt, the night watchman, by di- 
rection of Walker, the tenant, and in the presence of 
Gunther, the insured, establish beyond controversy the 
cause of the fire as arising from a direct violation of the 
provisions of the policy. 


[l.—The claim of error by the Court below in assuming 
as an established fact that it was ‘*‘ about dusk” at the 
time the keresene was drawn, and that in fact the testi- 
mony showed it was daylight when the fire occurred, is 
wholly untenable. The tire occurred after sundown, and 
as the insured himself testified, ** about dusk ° (Gunther, 
fol. 159). Trrespective of this and whether it was day- 
light or not, the fluid drawn in the oil room was_ not 
drawn by daylight, because drawn by the light of the 
lamp. Had the fire occurred at noonday the conditions 
of the policy would have been violated if the drawing of 
the fluid which caused the fire had been by lamplight in- 
stead of daylight. There was no dispute as to the pres- 
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ence of the lighted lamp in the oil room or its being the 
cause of the fire, and the question as to the amount of 
daylight was wholly immaterial 


(1l.—There is no force in the criticism attempted in 
the Third Point of the brief for plaintiffs in error, that the 
conditions of the policies were not broken by the drawing 
of the kerosene by lamplight, because an express positive 
prohibition against using artificial light is not included. 
The case cited, of Jones v. Howard Ins. Co..10 N.Y. State 

tep., 120; 8. C., 18 Ins. Journal, 885, while containing the 

words *‘ without use of artificial light.” did not thereby 
make the prohibition against drawing by lamplight any 
more specific than that contained in the policies in ques- 
tion, which provide that they shall be null and void unless 
the permitted fluid ** is drawn and the lamp filled by day- 
light;” the further provision “ lamps to be filled and trim 
med by daylight ONLY” emphasizing and making more 
clear the prohibition in the body of the policy. 


[V.-—The Fourth Point of the brief for the plaintiffs in 
error deals with the privilege pasted on the policies and 
with the privilege of September 17, IS7s, written on the 
face of policy No. 2,255,026. The construction of these 
privileges has been, we submit, sufficiently considered in 
this brief (supra, heourth aud hifth Ports) 


V.—Most of the cases cited in the Fifth Point of the 
brief of the plaintiffs in error have been analyzed in this 
brief. An examination of those not so analyzed will show 
that they have little bearing on the real points In contro- 
versy in the present disctsston. 


Vi.—There is no warrant for the claim set up by the 
Sixth Point in the brief for plaintiffs in error, that in case 
of reversal for error at the trial. judgment can be entered 
in this Court for the plaitiffs against the defendant for 
the amount due upon the two policies, with interest. At 
the close of the whole case at the trial the defendant 
below insisted that, irrespective of the disputed fact in the 
case as tothe presence of gasoline or benzine on the in- 
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sured premises, the defendant was entitled to a verdict 
because the fluid drawn in the oil room, whatever it was, 
was so drawn against the express prohibition of the 
policies against drawing kerosene otherwise than by 
daylight. The plaintiffs claimed the right to go to 
the jury on the disputed question as to gasoline or ben- 
zine. At this stage the Court: granted the motion to 
direct a verdict for the defendant, not on the ground 
that there. was no disputed question of fact in the case, 
but, that irrespective of such disputed question of fact, 
the defendant was entitled to a verdict upon those facts 
which were undisputed. It was not the case of a demurrer 
to the whole evidence, and the cases cited are inapplicable. 


The statement in the brief of the plaintiffs in error ( page 
6) that the defense of the defendant as to the presence of 
gasoline or benzine on the insured premises ‘‘ was aban- 
doned at the end of the trial” is wholly without founda- 
tion. This issue has been contested at every trial, and 
the weight of the evidence clearly established this defense 
at the last trial, showing the purchase of the half-barrel of 
benzine by Walker, its delivery to him at the insured 
premises along with the barrel of kerosene and its presence 
in the oil room the day before the fire. Also the use of 
benzine for a fortnight before the fire in the torches on the 
pavilion, the errand of Constine and Marmion to get gaso- 
line for the tank at the Bath Park Hotel in return for 
what Schuchardt had shortly before borrowed. The ex- 
pert testimony was conclusive to the point that gasoline 
or benzine caused the fire. 

The record shows that the case was tried out on this 
gasoline and benzine question, and had not the Court been 
satistied of the violation of the conditions as to the draw- 
ing of the kerosene, the question of the presence of gaso- 
line or benzine would have been submitted to the jury. 

If there was error in the direction of a verdict on the 
branch of the case which the Court, on its construction of 
the policies, held to be decisive, irrespective of the further 
defense, this can only lead to a new trial, on which the 
defendant will be entitled to have its other defense passed 
upon by the jury. 
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The question as to gasoline or benzine remains open, the 
jury not having passed upon it and the Court having re- 
fused to submit it to them. 

' This is not the case of a request by both sides to take the 

| case from the jury, and the chief ground of error assigned 

by plaintiffs in error is that the Court refused to snbmit to 
the jury the questions of fact. 


Eleventh Point.—The judgment of the Circuit Court 
i should be affirmed, with costs. 


BUTLER, STILLMAN & HUBBARD, 
Attorneys for Defendant tn Error. 


WILLIAM ALLEN BUTLER, 
Of Counsel. 
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IN THE SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 
No. 1367. 

AMELIA A. GUNTHER AND GEORGE A. GUNTHER, 
EXECUTORS OF THE LAST WILL AND TESTAMENT 
OF C. GODFREY GUNTHER, DECEASED, PLAINTIFFS 
IN ERROR, 


Us. 


THE LIVERPOOL AND LONDON AND GLOBE INSUR- 
ANCE COMPANY. 

LACOMBE, JUDGE OF THE UNITED STATES 

EASTERN DISTRICT OF NEW YORK, AS 

REFERRED TO IN 


OPINION OF HON, E. HENRY 
CIRCUIT COURT FOR THLE 
REPORTED IN THE ‘34 FEDERAL REPORTER, PL 501, 
THE RECORD IN THIS CASE AND DIRECTED TO BE PRINTED BY THE 


COURT, 


C. BAINBRIDGE Situ, for //aiutif/s. 
WILLIAM ALLEN BurLer, for Defendaut. 


LLACOMBE, J.—When the testimony in this case was closed, 
defendant moved for the direction of a verdict. The court was 
inclined to grant such motion on the ground that it appeared by 
uncontradicted evidence that the cause of the fire was the draw- 
ing of kerosene by lamplight. Inasmuch, however, as much 
testimony had been introduced bearing on another defense, viz., 
the presence or use of gasoline or benzine on the premises, the 
motion was denied, with leave to renew after verdict as a mo- 
tion for direction of judgment. Ali question as to the drawing 
of kerosene by lamplight was withdrawn from the jury, and 
npon plaintiffs’ case, and the other defense. their verdict was for 
the plaintiffs. The defendant now moves for a new trial on the 
same ground as that urged when the case was closed; not mak- 
ing the motion reserved to it, for the reason that such motion is 
‘*not in consonance with Federal practice,” because a compul- 
sory nonsuit is not permitted here, and its practical equivalent 
—the power to direct a verdict—does not exist after verdict ren- 
dered. Under the authorities it is no doubt true that the very 
same process by which a State judge nonsuits a plaintiff on the 
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whole case on grounds of law, is called the ‘‘ directing a ver- 
dict,” when practiced by a Federal judge: Oscanyan vs. Arms 
Co., 103 U. S., 261. It would be matter of regret, however, if 
the Fedeial courts should by sticking in the bark of mere verbal 
dialectics be unable, despite section 914, Rev. St., to avail them- 
selves of a State practice so simple, sensible, and efficient as that 
of directing judgment of nonsuit upon reserved points of law 
after verdict : Shepherd vs. Bishop, 6 Bing., 435 ; Downing vs. 
Mann, 3 E. D. Smith, 36; Insurance Co. vs. Minard, 2 N. Y., 
98; Shellington vs. Howland, 53 N. Y., 371. By the refusal 
of the court, however, to charge his last five requests, and by 
the denial of his motion to direct a verdict in his favor, counsel 
for the defendant is entitled to apply for the relief he now asks. 

Neither the plaintiffs’ extended argument, nor a careful ex- 
amination of the authorities cited in his brief, has altered the 
opinion expressed on the trial. The circumstances under which 
the fire originated were these: On August 15, 1879, two servants 
belonging to the Bath Park Hotel, situated about a mile distant, 
came to Walker, the proprietor and occupant of the insured 
premises, to borrow some kerosene oil. [There was considerable 
conflict of testimony as to whether it was kerosene or gasoline 
which they came to get; but the jury has found that there was 
no gasoline on the premises, and this motion will therefore be 
determined upon tke assumption that the oil on the insured 
premises was kerosene.| Their request was acceded to, and 
they were referred by Walker to one of his employes, who was 
directed to supply their need. With two common open wooden 
pails, which they had brought to carry the oil in, and accom- 
panied by Schuchart, Walker's employe, carrying a lighted 
lantern, the Bath Park employes went to the ‘oil-room.” In 
this room, which was generally under Schuchart’s charge, there 
was a barrel of kerosene, a can, some old rubbish, and a stand on 
which lamps could be filled. It was under what was known as 
the ‘* pavilion,” its floor a foot or so below the level of the ground, 
apparently without a window, and entered by a narrow door. 
Schuchart first set his light—an ordinary stable lantern, with 
holes in the top—upon the door-sill, and began to draw into the 
pails. The first of these leaked; considerable oil was spilled, and 
its contents were then poured into the second pail. About this 
time the lamp was brought from the door-sill nearer to the bar 
rel, and shortly afterwards—only a few minutes after the party 
entered the oil-room—there ensued an explosion and conflagra- 
tion by which the premises were totally destroyed. There was 
some conflict as to the precise time of explosion, but all the tes- 
timony showed that it was about dusk, darker in the oil-room 
than it was outside, and there is no dispute but that the oil was 
not being drawn by daylight only. 

Is a loss so caused covered by the policy? It is undoubtedly 
true that written clauses and riders will prevail over the ordinary 
printed forms of insurance contracts, and that as the contract is 
an instrument prepared by the insurer, all doubts or ambiguities 
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are to be resolved against him. But the two essential rules of 
interpretation, which are the headlights under which all written 
instruments should be construed, are just as applicable to con- 
tracts of insurance as to any other agreements—the whole docu- 
ment must be considered, and it must be construed so as to give 
effect to the intent of the parties as indicated by the hnguage 
employed. The contract in suit, which covered a summer hotel, 
used as a dwelling-house in the winter season, was on one of the 
ordinary printed forms of policy used by the defendant. It con- 
tained, as such policies usually do, many carefully drawn provi- 
sions, paragraphed and numbered, restricting the operation of 
the contract, and saving the company from claims for loss aris- 
ing under circumstances which exposed them to some unusual 
hazard which they were not willing to accept. One of these 
paragraphs is as follows: 


11. * * * Petroleum, rock, earth, coal, kerosene, or carbon oils of any 
description, whether crude or refined, benzine, benzole, naphtha, * * *— or 
any other inflammable liquid are not to be stored, used, kept, or allowed on 
the above premises, temporarily or permanently, for stile or otherwise, unless 
with written permission indorsed on this poliey, excepting the use of refined 
coal, kerosene, or other carbon oil for lights, if the same is drawn, and the 
lamps filled, by daylight. Otherwise this policy shall be null and void. 


This paragraph declares its meaning with po uncertain sound. 
First, it absolutely prohibits, except upon written permit, the 
‘* storing, using, keeping, or allowing ” of kerosene and certain 
other oils on the premises, temporarily or permanently, and for 
any purpose whatever (‘‘for sale or otherwise”). It next 
makes an exception in favor of kerosene, but with clearly ex- 
pressed restrictions: (a) The kerosene so kept is to be used for 
lights. It is not to be kept ‘‘ for sale,” or kept or used ‘‘ other- 
wise,” except for lights ; and manifestly for lights on the in- 
sured premises. (b) The kerosene which might thus be kept 
‘‘for lights” is to be drawn by daylight. (¢) The lamps in 
which the kerosene kept ‘* for lights” is burned must be filled 
by daylight. (d) As to any other manipulation of kerosene 
which is necessary to its use *‘ for lights,” the paragraph above 
quoted is silent. The next inquiry is whether elsewhere in the 
contract there is anything so inconsistent with the terms of this 
paragraph as to make the meaning of the contract doubtful 
even; for doubts will be resolved against the insurer. The gen- 
eral description of the property, viz.: ‘* The two-story frame 
hotel building, with one story frame kitchen and two story 
pavilion adjoining and communicating, situate on Graves. 
end Bay, at Bath, Kings Co., L. L., (it is understood the above 
property is to be occupied by a family when not In use as a 
hotel]’— is certainly not inconsistent with a provision restricting 
the keeping and use of kerosene to the single purpose of light- 
ing the premises. In that respect the case at bar differs from 
the Harper cases and the others cited, where the ordinary use 
of such premises, as the policy described or the survey disclosed, 
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was inconsistent with the restrictions of the printed form. Nor 
does the provision as to special means of lighting, which was 
written in with the description of the premises, present any 
such inconsistency. The ‘privilege to use gasoline gas, gas- 
ometer, blower, and generator, being underground about sixty 
feet from main building, in vault; no heat employed in pro- 
cess,” —does not import that the insured may not also use kero- 
sene for lighting the premises under the conditions of the policy, 
nor imply that he may keep or use it for any other purpose or 
in any other way. 

It further appears that at the time of issuing the policy there 
was attached to it a rider containing a customary privilege at- 
tached generally to policies, and expressed as follows: ‘* Priv- 
ileged to use kerosene oil for lights; lamps to be filled and 
trimmed by daylight only.” What effect has this upon the pro- 
visions of paragraph 11, above quoted ¢ In the first place it im- 
poses an additional restriction upon the insured, for it forbids 
the ‘‘trimming” except by daylight. Paragraph 11, by its 
silence, permitted trimming—ar operation not wholly free from 
danger when conducted by artificial light—at any time. The 
rider is thus susceptible of intelligent interpretation, without 
finding its sole meaning in the endeavor to dispense altogether 
with the kerosene clause of the policy. In view of the rule of 
construction which requires us to consider the whole contract, 
the meaning of this rider is to be determined only after its terms 
are collated with paragraph 11, above quoted. When this is 
done, it will be at once seen that there is nothing in it which 
will warrant the contention that kerosene may be kept ‘ for 
sale,” or kept or used ‘‘ otherwise ” than for lighting the prem- 
ises. These buildings certainly could not be used as a store- 
house from which might be obtained the oil necessary to light 
some other premises,even if those other premises were used by the 
assured. The lights in which the kerosene—which the assured 
was thus authorized to keep—was to be burned, were to be filled 
with that kerosene by daylight only. The rider is silent as to 
drawing. The sounder interpretation would seem to be that, as 
to drawing, the original form, being unmodified by any incon- 
sistency in the rider, should control; but even if the effect of 
silence in the rider on that subject is to make the whole contract 
silent as to the time of drawing kerosene under the privilege, 
then the utmost that can be claimed for the privilege given to 
the assured under the rider and contract is this: ‘* You shall 
not,” says the insurer, ‘‘ keep or use kerosene oil for sale, or any 
other purpose except that of lighting,the premises. As to the oil 
which you thus use for lighting, you must not pour it into your 
lamps except by day light; but we do not care when you draw the 
kerosene which we thus allow you to fill your lamps with.” In 
view of the testimony in this case, such a clause would probably 
have afforded abundant protection to the insurer. If the lamps 
were not to be filled except by daylight, no one would be likely 
after dark to draw oil, which could not be poured into them 
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till the next morning. And no one who was drawing oil with 
which to fill the lamps of that hotel would be likely to draw it 
in an open wooden pail, or otherwise than into a can such as 
might be thereafter conveniently used as an instrument for filling 
the lamps. The expert testimony shows that such a mode of 
drawing would be quite safe, and that it is only the agitation 
and exposure of a broad surface of the liquid which renders the 
presence of a light dangerous. The kerosene oil which took 
fire in this case, however, was being drawn for no such purpose; 
and the langnage of the rider cannot be stretched so far as to 
cover a loss caused as this was, by operations not allowed by the 
policy. 

Finally, plaintiffs sought to sustain their case on the terms of 
another rider, written on the margin of the policy, at the close 
of the season of 1878, when the assured decided to give up light- 
ing any part of the premises with gasoline. It reads as follows: 
‘* Privileged to keep not exceeding five barrels of kerosene oil 
on said premises.” There is nothing in this clause, however, at 
all inconsistent with the restrictions as to drawing which the 
policy contains. Nor does it at all import a keeping for any pur- 
pose other than that already provided for, viz., the lighting of 
the premises. It merely provides how much kerosene may be 
kept under the general license to keep, implied in the kerosene 
clause and the rider. It is not concerned either with the uses or 
manipulation of the oil so kept. The clause and both riders 
stand perfectly together. 

The motion should be granted; and if, under the Federal prac- 
tice, a judgment cannot now be directed for the defendant on 
the point reserved, a new trial will be ordered. 
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